This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


r 


1 


1..  '' 


DICIDKD  IN 


THE  COURT  OF  CLAIMS 


TERM    OF   1884-'85, 


WITH  AR8TRAC76  OF 


DECISIONS  OF  THE  SUPREME  COURT 


APPEALED  CASES, 


OCTOBER,  1884,  TO  MAY,  1885, 


BRPOBTBD  BT 


CHARLES  C.  NOTT  and  ARCHIBALD  HOPKINS. 


Vol.  XX.  ,,^ 

WASHINGTON:  ^    ^^ 

GOVEENMENT   PBINTINa  OFFICE. 
1885. 


A^.  .y^r  ^/  /^S^if- 


EULES 


or   THB 


COUET  OF  CLAIMS, 

Adopted  Jiiii«l,lSW; 
I  AND 

BEGULATION8 

OP  THE 

^  SUPREME  COURT  OF  THE  UNITED  STATES 

t 

!  IN  RELATION  TO  APPEALS. 


vn 

16234— Vol.  20 n 


R  U  L  K  S 

OF 

THE  COURT  OF   CLAIMS, 

,     Adopted  June  1,  1885. 
ATTORNEYS   AND  COUNSBJL. 

1.  Suits  may  be  commenced  by  the  claimant  in    suit«,bywhon«. 

"^  *  commence  a. 

person,  or  through  his  attorney  in  fa^t,  or  an  at-  Power  of  attor- 

:  •   ,  .  , «   ,        ,    .  ,  ney  to  be  filed. 

torney  of  this  court.  If  the  claimant  is  represented 
by  an  attorney  in  fact,  the  power  must  be  filed  with 
the  clerk,  and  its  execution  must  be  proved  or 
acknowledged  before  aii  officer  authorized  to  take 
acknowleilgments  of  deeds. 

2.  Any  person  of  good  moral  character,  who  has  Admiseion  or 
been  admitted  to  practice  in  the  Supreme  Court  of  bM™ii8^urtT 
the  CTnited  States,  or  in  the  highest  court  of  the  *^?Pc*VlS"R.;25' 
Districtof  Columbia,  or  in  the  highest  court  of  any 

State  or  Territory,  may  be  admitted,  on  motion  in 
open  court,  to  practice  as  an  attorney  and  counselor 
of  this  court. 

He  may  also  be  admitted  by  an  order  at  cham-    -©uewhere.. 
bers  on  its  being  shown  by  affidavit  or  otherwise 
that  he  is  qualifie<l  hs  abov^e  provided. 

3.  There  shall  be  but  one  attorney  of  record  for  Att'y  of  rec- 
the  claimant  in  any  case  at  any  one  time;  but  a fj^ed ° Vh°jmge» 
claimant  may  be  permitted  to  change  his  attorney,  p^7™!ciSr.,4». 
on  sncb  conditions  as  the  court  may  prescribe.  A  n^cfcu^m*' 
firm  ot  attorneys  will  be  regarded  as  the  nttorney 

of  record. 

4.  Petitions,  pleadings,  and  motions  on  the  part   -^toaignpiead- 
of  the  claimant  will  be  signed  by  the  attorney  of  *°^*'  ^^' 
record  ;  pleadings  and  motions  on  the  part  of  the 

United  States,  by  the  Assistant  Attorney  General. 

5.  Attorneys  of  record,  or  the  claimant  if  he  poatoffice  ad- 
appear  in  person,  will,  on  commencing  or  appearing  oJlTttorai^  to*bl 
in  a  suit,  register  with  the  clerk  of  the  court  a  post-  re«*8tered. 
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X  BULBS— THE  PBTITION. 

office  address,  to  which  all  notices  required  by  these 
rales  or  ordered  by  the  coart  may  be  addressed. 
CouLM].  6.  GoaDsel,  other  than  the  attorney  of  record, 

may  be  heard  on  either  side  at  the  trial  or  in  any 
stage  of  the  proceedings,  but  shall  not  be  entitled 
to  file  pleadings,  give  notices,  or  make  motions. 

THE  PETITION. 

FUing  of  Mti-     7.  Suits  will  be  commenced  by  petition,  verified 

printed  oopiM.^  in  the  manner  projirided  by  law,  and  filed  in  the 

office  of  the  clerk.    The  clerk  will  note  the  day 

of  the  filingof  the  petition  thereon.    Within  twenty 

days  thereafter,  the  claimant  will  file  in  the  clerk's 

office  twenty-five  printed  copies  of  such  petition 

and  note  of  filing. 

conteiitBx>fDe.     *  The '  petition  must  comply  with  Revised  Stat- 

^^^^  utes,  section*  1072,  and  must  also  set  forth : 

1.  The  title  of  the  action,  with  the  full  Christian, 
and  surnames  of  all  the  claimants. 

2.  A  plain,  concise  statement  of  the  facts  and 
circumstances,  giving  place  and  date,  free  from 
argumentative  and  impertinent  matter. 

3.  In  every  case  transmitted  by  the  head  of  a 
department,  by  Congress  or  a  committee  thereof, 
a  copy  of  the  order  of  transmission  shall  be  set 
out  or  annexed. 

4.  The  prayer,  in  which  the  claimant  must  state 
,   -  "                distinctly  the  amount  for  which  he  demands  judg- 
ment, or  the  relief  for  which  he  prays. 

nnpeifect  pe-  8.  When  the  claimant  cannot  state  bis  case  with 
be^flfedT  *°™*^  the  requisite  particularity  without  an  examination 
o  papers  in  one  of  the  Executive  Departments, 
and  hHsibeen  unable  to  obtain  a  sufficient  exami- 
nation of  such  papers  on  application,  be  may  file 
a  petition  stating  his  claim  as  far  as  is  in  bis  power, 
and  specifying  as  definitely  as  be  can  the  papers 
be  requires  in  order  to  enable  him  to  state  his 
claim.  The  court  will  thereupon  call  upon  the 
proper  Department  for  such  information  or  papers 
as  it  may  deem  necessary ;  and  when  the  same  are 
furnished,  the  petition  may  be  amended,  and  the 


*  For  the  additioDal  facts  required  by  statutes  to  be  set  out  in  the  peti- 
tion, see  postj  p.  41,  $  1072. 
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amended  petition  shall  be  printed  and. filed,  and 
may  take  the  place  of  the  original  petition. 

9.  If  the  claimant  be  an  ezecntor,  administrator,  Appointment 
gnardian,  or  other  representative,  appointed  by  aSi^^p^JS.*"' 
judicial  tribunal,  a  dnly-aathenticated  copy  of  t  he 

record  of  the  appointment  must  be  filed  with  the 
petition  at  the  commencement  of  the  action. 

10.  If  the  claim  be  founded  upon  an  act  of  Con-  Acta  and  reca- 
gress,  or  upon  a  regulation  of  an  Executive  Depart-  spewed.  ^  * 
ment,  the  act  and  the  section  thereof  upon  which 

the  claimant  relies  must  be  specified,  and  the  par- 
ticular regulation  of  the  Department  must  be 
stated  in  terms. 

11.  If  the  claim  be  founded  upon  an  express  con-  contr»cto,how 
tract  with  the  United  States,  such  contract  must»***®*^ 

be  set  forth  in  the  petition,  and,  if  it  be  in  writing, 
must  be  annexed  thereto.  If  it  be  founded  upon 
an  implied  contract,  the  circumstances  upon  which 
the  claimant  relies  to  prove  a  contract  must  be 
specified.  If  it  consist  of  several  matters  or  items, 
each  must  be  separately  stated. 

12.  If  the  petition  be  verified  by  the  attorney  at    Agent  verify. 
law  or  other  agent  of  the  claimant,  a  power  of  at- SkieiSwerSaS 
torney  authorizing  him  to  make  the  verification^™®^* 
must  be  filed  with  it. 

13.  If  a  claimant  desire  to  amend  his  petition  at    Amendment  of 
any  time,  he  must  set  forth  in  his  motion  the  specific  p®****®"- 
amendments  desired.    If  the  motion  be  allowed,  he 

must  within  twenty  days  thereafter  file  a  copy  of 
the  petition,  with  the  amendments  properly  incor- 
porated therein,  unless  the  court  order  otherwise. 

14.  if  the  clHimant  die  pending  the  suit,  his    Death  of  claim- 
death  may  be  suggested  on  the  record,  and  his  *"  " 
proper  representative  may,  on  motion,  and  on  filing 

a  duly  authenticated  copy  of  the  record  of  bis  ap- 
pointment as  executor  or  adnnnistrator,  be  ad- 
mitted to  prosecute  the  suit. 

PLEAS. 

15.  Demurrers  to  petitions  and   general   trav-    ^^^^^  pie  as 
erses  thereof  must  be  filed  within  two  mouths  after  ™°**  ^  ^"^• 
the  tiling  of  the  petition ;  and  pleas  averring  special 

defense,  set-off,  or  counter-claim,  within  one  month 
after  t  he  claimant  places  his  case  on  the  notice-book. 
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Gronndsofde-  16.  Wheu  the  AttoFuey- General  demurs  to  the 
»«arrer.  petiUou,  he  must  set  forth  the  groands  of  the  de- 

murrer specially ;  but  if  the  gmund  be  that  the 
petition  does  not  allege  facts  sufficient  to  consti- 
tute a  cause  of  action,  that  objection  may  be  stptted 
generally. 

TroceedinKB     If  the  demurrer  be  sustained,  the  claimant  may, 

is  Miiuto ™"**^ once  of  right,  amend   his  |)etition,   within  such 

time  as  the  court  may  direc  ;  but  if  he  decline  to 

amend,  judgment  will  be  rendered  dismissing  the 

petition. 

When  over-  If  the  dcmurrcr  be  overruled,  the  defendants 
*°^   *  may,  of  right,  plead  to  the  petition,  within  such 

time  as  the  court  may  direct ;  but  if  they  decline 
so  to  plead,  judgment  will  be  rendered  for  the 
claimant  according  to  the  prayer  of  the  ])etition; 
or  the  court  will  order  an  assessment  of  damages, 
as  the  Attorney-General  may  elect. 

BepiioatioD  to  17.  Within  ouc  uiouth  after  the  filing  of  a  set  oft* 
'  ^'  or  counter-claim  by  the  defendants,  the  claimant 
must  answer  the  same  by  replication  under  oath ; 
in  default  whereof  the  court  may,  after  ten  days' 
notice  by  the  defendants  to  the  claimant,  order  that 
the  set-off  or  counter-claim  be  considered  as  ad- 
mitted. 

Plea  of  fraud.  18.  When  the  Attorney-General  pleads,  under 
section  1086  of  the  Revised  Statutes,  that  the  claim- 
ant has  practiced  or  attempted  to  practice  fraud, 
he  shall  set  forth  the  facts  with  sufficient  particu- 
larity to  enable  the  claimant  to  answer  the  same  in 
detail ;  and  the  claimant  shall,  within  two  months 
after  the  filing  of  said  plea,  reply  to  the  same  with 
like  particularity,  under  oath. 

MOTIONS. 

liofctona  to  be  1^*  Motions  will  be  heard  in  the  first  instance  be- 
«Sm&re.''*  ■*  fore  a  Judge  at  chambers;  but  he  may  direct  the 
same  to  be  heard  in  open  court.  They  must  come 
to  him  through  the  clerk's  office,  and  when  acted 
upon,  will  be  returned  there  by  him. 
^Forin  of  mo-  20.  Motlous  must  bc  in  writing,  signed  by  the 
attorney  of  record,  and  must  give  the  title  and  num- 
ber of  the  case  and  the  term  at  which  they  are 
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made ;  and  in  no  case  shall  the  olerk  enter  the  mo- 
tion unless  this  rale  be  complied  with. 

21.  'No  order  will  be  entc»red  by  the  clerk  unless    whan   otdsm 
it  be  directed  from  the  bench,  or  be  reduced  toreooid. 
writing  and  marked  *' Allowed"  by  the  Chief  Jus- 
tice or  one  of  the  Judges. 

22.  The  clerk  will  not  file  any  paper  unless  it  *>«  a^^S'SJibJSfe: 
properly  indorsed  with  the  title  and  nuinl>er  of  the*o«- 

snit  and  the  name  of  the  attorney  filing  it. 

SEBYIGE    OP  NOTICES. 

23.  Parties  filing  petitions,  pleadings,  and  no-    serrioe  ">*^^ 
tions,   except  motions  for  calls  on  Departments,  offl!^.^oompnyr 
must  at  the  same  time  leave  with  the  clerk  written  ^*'°  «'**«»^ 
notice  thereof,  addressed  to  the  attorney  of  the 

adverse  party,  with  postage  prepaid,  and  the  clerk 
will  mail  the  same  and  note  the  fact  on  the  general 
docket.  All  other  notices  to  adverse  parties  may 
be  served  in  like  manner.  The  clerk's  entry  on  his 
docket  will  he  prima  facie  evidence  of  the  service. 
In  the  computation  of  time,  the  day  of  the  service 
will  be  excluded,  and  the  day  on  which  a  party  is 
required  to  appear,  o^  on  which  an  act  is  required 
to  be  done,  will  be  included. 

WITNESSES. 

24.  When  a  petition  is  filed,  either  party  may    Bvidenoe  may 
proceed  to  take  testimony,  notwithstanding  that  ^^r^^f^Jf^^ 
issue  of  fact  has  not  been  joined  or  that  issue  on 
demurrer  may  be  pending. 

25.  Unless  the  court  order  a  witness  to  testify  Tesumoiiytote 
orally  on  the  trial,  the  evidence  of  witnesses  inust*"*®^^**'^^ 
be  by  deposition,  taken  either  before  a  commis- 
sioner of  the  court,  or  a  judge  of  a  court  of  the 

United  States,  or  a  judge  of  a  court  of  record   offloen    win 
in  a  State  or  Territory  of  the  United  States,  or  a^^**^*'**'^*^ 
commissioner  api>ointed  by  a  circuit  court  of  the 
United  States,  or  a  notary  public. 

26.  When  a  witness  can  be  conveniently  exam-  when  depoai- 
ined  before  a  judge  of  this  court,  either  party,  at^®k°en  SXr©^ 
any  time  prior  to  the  examination,  may  move  for^^^fj  ^  *^^ 
an  order  directing  that  his  deposition  be  so  taken. 
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SMoeedings  27.  If  a  witness,  having  been  doly  sammoned 
SkS&B^^^  fti^d  his  fees  tendered  him,  shall  fail  or  refhse  to  ap- 
pear and  testify  before  any  officer  authorized  to 
take  his  testimony,  a  rale  apon  him  will  be  issued 
by  the  court,  oo  motion,  to  show  cause  why  a  fine 
should  not  be  imposed  upon  him ;  an4  if  he  fail  to 
show  sufficient  cause,  he  shall  be  fined  not  exceed- 
ing one  hundred  dollars. 

Fen  of  wit-  28.  The  fees  of  witnesses  shall  be  such  as  are 
now,  or  may  hereafter  bej  prescribed  by  Congress^ 
and  shall  be  paid  by  the  party  at  whose  instance 
the  witnesses  appear. 

^SSminfid  '^^'  '^^^  court  may  order  a  witness  or  a  claimant 
fa  court  to  be  produced  before  the  courtjor  one  of  the  Judges 

thereof  for  examination. 

DEPOSITIONS  ON  WRITTEN  INTEBBOaATORIES. 

Depooittonson  30.  Depositions  obtained  in  foreign  countries 
wrMen  interrog.  ^^g^  ^ie  taken  ou  written  interrogatories,  sent  out 
under  a  special  commission  issued  by  the  clerk. 

Depositions  may  be  taken  in  like  manner  within 
the  United  States,  by  consent  of  parties,  or  when 
authorized  by  the  court',  or  by  a  Judge  in  vaca- 
tion. 

The  written  interrogatories  must  be  filed  in  the 
clerk's  office,  and  notice  thereof  given  to  the  ad- 
verse party. 

Within  fifteen  days  after  such  notice,  the  adverse 
party  may  file  objections  to  any  of  the  interroga- 
tories, specifically  stating  the  grounds  of  objection  j 
and  may  either  file  cross-interrogatories,  or  a  no- 
tice that  he  will  cross-examine  the  witnesses  orally, 
which  notice  shall  be  attached  to  and  sent  out  with 
the  special  commission. 

If  he  file  cross-interrogatories,  the  other  party 
may,  within  fifteen  days  thereafter  file  objections 
thereto,  specifically  stating  the  grounds  of  objec- 
tion. 

No  objections  to  an  interrogatory  or  a  cross-in- 
terrogatory will  be  considered  at  the  trial  unless 
taken  before  the  commission  issues. 
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31.  When   a  deposition  is  taken  npon  written    PartiM  aot  to 
interrogatories  and  written  cross-interrogatories,  ukiag. 
neither  the  Attorney-General,  nor  ttie  claimant, 

his  agent  or  attorney,  nor  any  other  person,  shall 
be  present  at  the  examination  of  the  witness ;  which 
fact  shall  be  certified  by  the  officer  taking  the  depo- 
sition ;  who  shall,  in  such  cases,  propound  the  in- 
terrogatories and  cross-interrogatories  to  the  wit- 
ness in  their  order,  and  redace  his  answers  to  writ- 
ing as  nearly  as  practicable  in  his  precise  words. 

DEPOSITIONS  ON  OBAL  EXAMINATION. 

32.  The  party  proposing  to  take  depositions  on  -souee  for  tat- 
oral  examination  shall  cause  fifteen  days'  notice  to  ^*f,^®P^J^^ 
be  given  thereof  to  the  other  party.    The  notice  ****"• 

must  be  in  writing,  and  state  the  n^bies  of  the 
witnesses  to  be  examined,^be  day  of  the  month, 
the  hoar,  and  the  place  of  taking  the  deposition. 

When  the  claimant  proposes  to  take  a  deposition,    when  witn«w8 
and  the  witness  resides  more  than  five  hundred  a™  hu'Sd?Jd 
miles  from  Wttshington,  or  when  the  defendants  JJ^^"*^"^* 
propose  to  take  the  deposition,  and  the  witness  re- 
sides more  than  five  hundred  miles  from  the  claim- 
ant or  his  attorney,  one  day's  further  notice  shall 
be  given  for  every  additional  hundred  miles. 

33.  If  the  claimant  proposes  to  take  a  deposition    Notice    when 
in  the  city  of  Washington,  three  days'  notice  shall  be^"taken  *  in 
be  sufficient;  and  a  like  notice  by  the  defendants  ^*'^*^*^°' 
shall  be  sufficient  when  the  claimant's  attorney  re- 
sides in  the  city  of  Washiogton. 

34.  When  a  deposition  is  taken  by  oral  examina-  Qaestions  and 
tion,  each  question  propounded  to  the  witness  must  SSSI^d"  ^  ^  ^®" 
be  recorded,  and  his  answers  must  be  taken  down, 

as  nearly  as  may  be,  in  his  own  words,  except  so 
far  as  this  may  be  expressly  waived  by  consent  of 
both  parties. 

35.  Ko  general  objection  to  any  question  shall    objeetions   to 
be  noticed  by  the  officer;  but  where  an  objection  is  ^"^  *^°** 
made  on  specifically  stated  grounds,  the  officer  shall 

record  the  same  in  direct  connection  with  the  ques- 
tion objected  to. 
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whenwitDOM-     36.  When  depositious  are  taken  on  notice,  as  pro- 

6s  not  named  in     .  «     .  ■r^    •       mr^    • «  *       i  . 

tiie  notice  may  be  vided  lu  iCule  32,  if  Dotli  parties  are  present  or 
examined.  represented  at  the  time  and  {ilace  specified  in 
the  notice,  either  party  may,  after  the  exam- 
ination of  the  witnesses  produced  under  the 
notice,  be  entitled  to  produce  and  examine  other 
witnesses;  but  in  onler  thereto  one  day's  notice 
must  be  given  to  the  adverse  party,  or  his  attor- 
ney, there  present. 

OBNBRAL   PEOVISIONS  AS  TO  DEPOSITIONS. 

Of  the  oath.  ^^*  Witnesses  must  be  swurn  or  affirmed,  before 
SSri^*^**"^"*'*  any  questions  are  put  to  them,  to  tell  the  truth, 
the  wliole  truth,  and  nothing  but  the  truth,  rela- 
tive to  the  cause  in  which  they  are  to  testify ;  and 
each  witness  shall  then  state  his  name,  his  occupa- 
tion, his  age^if  under  twenty-one  years;  his  place 
of  residence;  whether  he  has  any,  and,  if  any,  what, 
interest,  direct  or  indirect,  in  the  claim'  which  is 
the  subject  of  inquiry;  and  whether,  and  in  what 
degree,  he  is  related  to  the  claimant. 

At  the  conclusion  of  the  deposition,  the  witness 
shall  state  whether  he  knows  of  any  other  matter 
relative  to  the  claim  in  question;  and  if  he  do,  he 
shall  state  it. 

The  testimony  of  the  witness  when  completed 
shall  be  read  over  to  him,  and  be  signed  by  him  in 
the  presence  of  the  officer. 
she«'tAofdepo-  38.  The  officcr  should  so  connect  the  sheets  of 
together  ^"^  ^"Hhe  deposition  that  they  cannot  be  tampered  with, 
and  should  return  them  sealed  together.  He  should 
sign,  and  make  the  witness  sign,  each  sheet;  and 
generally  he  should  spare  no  pains  to  return  to  the 
court  the  exact  evidence  he  has  taken. 

All  exhibits  should  be  carefully  marked  so  as  to 
be  capable  of  immediate  identification,  and,  when 
practicable,  should  be  attached  to  the  deposition 
under  seal. 
Caption  of  de-     39.  The  officcr  must  state,  in  the  caption  of  the 
positions.  deposition,  the  cause  in  which  it  was  taken,  the 

place  and  date  of  taking,  the  name  of  the  witness, 
the  party  by  whom  called,  and  the  names  of  the 
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parties  and  coaoHel  present.    And  in  the  body  of   i>«p<M*tioiia. 
the  depoBitioD  must  also  be  shown  by  whom  the 
witness  was  examined  and  cross-examined. 

40.  In  his  retorn  the  officer  must  show  that  the  -.  what  offi^ 
witness  was  projHjrly  sworn  or  affirmtd,  and  that  Sow!*'"™  "^* 
the  answers  were  taken  down  in  his  presence,  and 

read  over  to  and  signed  by  ihe  witness. 

41.  The  officer  must  inclose  the  commission,  dep-    —  retorn  of. 
ositions,  and  exhibits  in  a  packet,  under  his  seal, 

and  direct  the  same  to  the  clerk  of  the  court  at 
Washington,  and  deposit  the  package  in  the  post- 
office,  or  in  an  express-office,  or  he  may  transmit 
the  same  by  a  messenger,  whose  name  shall  be  by 
him  indorsed  on  the  packet. 

42.  If  the  officer's  fees  be  not  paid  at  the  time  of  —  officer*8  fees 
taking  the  deposition,  he  should  indorse  on  the  opening. .  ^^ 
outside  of  the  packet  the  gross  amount  of  his  fees 

and  disbursements,  and  inclose  inside  a  detailed 
ttatement'thereof. 

The  packet  must  not  be  opene^l  until  the  party 
for  whom  the  de^jositions  wei'e  taken  deposits  with 
the  clerk  the  amount  indorsed  thereon.  The  clerk 
will  then  0})en  the  imcket,  and  tax  the  officer's 
charges  at  the  rates  hereinafter  provided,  and  will 
immediately  transmit  to  him  the  amount  taxed, 
returning  the  overplus,  if  any,  to  the  party. 

The  money  will  be  transmitted  by  draft  or  regis- 
tered letter,  and  the  clerk  will  retain  his  vouchers 
therefor. 

43.  The  fees  shall  be  three  dollars  a  day  for  at-  —  f««*  ^^  ^°^- 
tending  to  take  the  depositions,  and  fifteen  cents 

a  folio  of  one  hundred  words  for  taking  and  re- 
taming  it;  but  tins  per  diem  allowance -is  limited 
to  one  day  for  a  deposition  or  series  of  depositions 
taken  in  the  same  case.  Short-hand  reporters,  act 
ing  as  special  commissioners,  will  receive,  in  addi- 
tion to  these  fees,  ten  cents  a  folio  for  writing  out 
the  deposition  from  their  notes. 

44.  Any  permanent  commissioner  charging  in    -  excessive 
excess  of  the  prescribed  fees,  except  under  a  pre-  *  "*^*" 
vions  written  agreement  with  the  parties,  will  be 
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3t>*voritioM.    deemed  gnilty  of  improper  and  illegal  ooDdaot,  and 

his  commisttion  will  be  revoked. 
— objecdoDsto     45.  Objections  to  the  notice,  or  the  form  and 

iu^tio6,  form.  Sec,  , 

when  to  be  made,  manner  of  taking  or  returning  the  testimony,  must 
be  made  in  writing,  and  filed  within  one  month 
after  notice  of  the  filing  of  the  deposition,  or  they 
will  be  considered  as  waived. 

ETIDENGE  GEBTIFIBD  FBOM  THE   DEPARTMENTS. 

Attorney-Gen-     46.  The  Attorucy- General  may  offer  in  evidence 
evidence  cert  1- properly  Certified  information  and  papers  from  any 
papers.       Bxccuti  ve  Department,  without  calling  for  the  same 
under  the  provisions  of  section  1076  of  the  Bevised 
Statutes.    A  call  for  such  information  and  papers 
will  be  made  at  a  claimant's  request,  on  the  approval 
of  a  Judge  in  chambers.    On  the  receipt  of  an  an- 
swer to  the  call,  the  clerk  will  notify  the  claimant's 
counsel  and  the  Attorney-General  by  post. 
Objections  to     47.  AlHuformatiouorpapers  furutshed  by  an  Ex-- 
wh^^»  tiemade!  ccutlve  Department  in  response  to  a  call,  or  through 
the  Attorney-General,  is  subject  to  objection  by 
either  party  according  to  the  rules  of  evidence  at 
the  common  law;  but  neither  party  will  be  re- 
quired to  produce  the  originals  of  such  papers,  or 
to  prove  their  execution,  unless  within  one  mouth 
after  the  return  is  filed  the  party  objecting  to  such 
papers  enter  of  record  in  the  clerk's  office  a  written 
denial  of  their  genuineness. 
Official  charac-     48.  Whenever  it  is  charged  in  a  petition  that  a 
when**Vo*i)^e  contract  bas  been  made  or  other  liability  incurred 
proved.  through  au  officer  or  agent  of  the  United  Stiites, 

other  than  the  head  of  au  Executive  Department 
or  the  chief  of  a  bureau,  the  claimant  will  be  re- 
quired to  prove  that  such  person  was  au  officer  or 
'    agent  of  the  duited  States,  by  the  certificate  of  the 
proper  Executive  Department,  or  by  other  legal 
and  sufficient  evidence. 
Official  papers     49.  Auv  information  or  papers  certified  from  any 
may  be  used  in  Exccutive  Department,  and  filed  in  any  cause,  may 
*°^  *^*  be  used  and  applied  in  any  other  pending  cause  to 

which  the  same  may  be  applicable  or  pertinent. 


BUUBft— BBIlSPa,  Ml.  XIX 

To  entitle  such  iuformatioQ  or  impers  to  be  so  used,  ^^^1^  '® ' 
eopien  thereof  mast  be  filed  in  such  other  canse 
before  the  same  shall  have  been  placed  on  the  trial 
docket. 

PBODXJGTION     OF     ORIGINAL     PAPBBS  ,  BY     THE 
CLAIMANT. 

50.  The  coart  may,  at  the  instance  of  the  At-    order  for  pro- 
tomey-Ctoneral,  order  any  claimant,  his  agent  OTtySZ^SST^ 
attorney,  to  produce  in  conrt,  or  before  any  officer 
authorized  to  take  depositions,  any  letters,  papers, 

deeds,  documents,  or  other  writings  in  his  posses- 
sion or  subject  to  his  control,  in  any  way  relating 
to  the  claim  sued  upon ;  and  any  claimant,  his  agent 
or  attorney,  who,  after  due  notice,  refuses  to  produce 
such  letters,  papers,  deeds,  documents,  or  other 
writings,  when  in  his  power  to  do  so,  shall  be  sub- 
ject to  attachment  for  contempt ;  and,  if  he  persist 
in  such  refusal,  the  court  will  direct  the  petition 
to  be  dismissed. 

BEQUESTS  FOB   FINDINGS    OF  FACT   AND  BBIEF. 

51.  The  claimant  may  at  any  time  give  notice  to  cioae  of  ouim. 
the  Attorney-General  that  his  proof  is  closed,  by  ■"*'•  p*^^' 

an  entry  to  that  effect  in  the  notice-book  in  the 
clerk's  office.  If  the  Attorney-General  shall  not 
within  two  months  thereafter  file  a  request  for  fur- 
ther time  to  take  proof,  the  claimant  may,  at  any 
time  after  the  expiration  of  that  period,  have  the 
case  placed  on  the  trial  list. 

52.  The  clerk  shall  not  place  a  case  on  the  trial  claimant's 
list  until  the  claimant  *files  in  the  clerk's  office  quits' fo?^flSd^ 
twenty  five  printed  copies  of  a  brief  stating  the&c*  ^  ^  ^*^' 
points  of  law  on  which  he  relies,  with  reference  to  goi^  ^'  ^^''  *^^' 
authorities,  and  twenty-five  printed  copies  of  the 

request  for  facts  required  by  Rule  V  of  the  "Regu- 
lations prescribed  by  the  Supreme  Court  of  the 
UnitiHl  States  under  which  appeals  may  be  taken 
from  the  Court  of  Claims." 

53.  Such  request  must  be  in  the  following  terms:  Form  of  re- 
"!Z%e  claimant,  considering  the  facts  hereinafter  set^^  ^""'^  ^^' 
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ii^Ms**^  "^""/or^^  to  be  proven  J  and  deeming  them  material  to  the 
due  presentation  of  this  case  in  the  findings  offaetf 
requests  the  court  to  find  the  same,  asfolUnos :" 

Following  this  request  must  be  a  statement,  in 
the  form  of  distinct  numbered  propositions,  of  the 
facts  which  the  party  desires  to  have  found;  and 
each  proposition  must  be  so  prepared,  with  respect 
to  its  length,  subject,  and  phraseology,  that  the 
court  may  conveniently  pass  upon  it;  and  they 
must  be  so  arranged  as  to  present  a  concise  state- 
ment, in  orderly  and  logical  sequence,  of  the  whole 
case,  as  the  party  desires  it  to  appear  in  the  find- 
ings of  fact. 
—references to     Subjoined  to  each  proposition  must  be  references 

evidence.  ^  ^^^  pages  of  the  record  or  to  the  anprinted  evi- 

dence relied  on  in  its  support;  but  no  evidence 
must  be  set  out.  Documents  which  may  enter  into 
the  findings  of  fact  need  not  be  presented  in  the 
statement,  but  may  be  referred  to  therein  by  the 
pages  of  the  record. 
Brief  and  re-     54«  The   Attomey-Gcneral,  within  one  month 

qneet  of  defend-  ^^^j.  ^j^^  fl|.jjg  ^^  ^^^  claimant's  brief  and  request, 

must  file  his  brief  and  request  for  findings  of  fact, 
and  should  Indicate  the  requests  on  the  claimant's 
part  to  which  no  objection  is   made.    Such  re- 
quest must  be  in  form  and  substance  like  that  re- 
quired of  the  claimant  by  the  next  preceding  sec- 
tion. 
Brieft  of  both     ^5.  The  attorney  of  each  party  shall  append  to 
reforlSSa'to^-tis  brief  a  table  of  each  deposition,  letter,  docu- 
denoe.  mcut,  or  Other  paper  which  he  may  offer  in  evi- 

dence on  the  trial,  with  ijfBferences  to  the  pages  of 
the  record,  if  they  be  there,  and  if  they  be  not  of 
the  printed  record,  then  to  the  places  where  they 
may  be  found. 

NEGLKGTED  CASES. 

Cases  mav  be     56.  If  the  claimant  neglect,  for  two  years  after 

after**^wo*  ywlw  filing  his  petition,  to  close  his  proof  and  give  notice 

Gen^rJ[i!'*"*^'to  the  Attorney -General,  as  required  by  Rule  51, 

the  defendants  may  place  the  case  on  the  trial  list. 
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▲DYAlfCBMBNT  OF  0A8BS. 

57.  Whenever,  in  any  case  which  the  claimant.  CMe«m*y  be 
has  not  pnt  on  the  trial  list,  it  shall  be  shown  to  e«riy  dedsion  u 
the  conrt  that  an  early  decision  thereof  is  impor-  Gorernment. 
tant  to  the  interests  of  the  Government,  the  case 

may,  in  the  discretion  of  the  court,  be  placed  on 
the  trial  list  by  the  defendants. 

TRIALS  AND  OTHER  PROCEEDINGS  IN  COURT. 

58.  When  the  defendants'  brief  and  request  are    ^hen  case  to 
filed  the  case  will  be  considered  as  ready  for  trial,  ^^^^^  "^y  ^^^ 
and,  when  reached,  a  coutinnauce  will  not  be  or- 
dered, except  by  consent  of  parties  or  for  g:ood 

cause  shown. 

59.  The  trial  docket  will  be  made  ui)  monthly,    xrui  docket. 
Gases  will  go  upon  it  in  the  order  in  whi,ch  notices 

of  trial  have  been  filed. 

60.  The  peremptory  call  of  the  trial  docket  will  when  trial 
begin  on  the  Tuesday  after  the  first  Monday  of^^ea.**  *°  ^* 
each  month  during  the  term. 

61.  No  case  will  be  heard  for  trial  unless  the  Record  to  b© 
printed  pleadings,  evidence,  and  briefs  be  made  up  form*  °^  ^  ^^^ 
in  book  form  together  and  paged  consecutively', 

and  a  copy  thereof  furnished  to  ea<;h  member  of 
the  court  at  the  hearing ;  and  all  citations  from,  or 
references  to,  such  pleadings,  evidence,  and  briefs 
mustbe  by  the  consecutive  paging  of  such  book. 

62.  Th<*.  law  docket  will  be  taken  up  on  Monday    Law  docket. 
of  each  week  during  the  term. 


PRINTING. 
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63.  The  testimony  and  briefs  will  be  printed.    Depositioni 
In  printing  the  testimony,  the  notices  and  the  printed. 
officers'  captions  and  certificates  will  be  omitted ; 
but  to  each  deposition  there  must  be  prefixed  a 
title  in  the  following  form  : 

DeposHian  of ,/or  claimant  for  de- 
fendant, as  the  case  may  be],  taken  at ,  on 

the  day  of ,  18 — ;  claimant's  counsel^ 

.  defendants^  coumelj . 
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caUsi  on  De-     64.  Where  an  answer  of  a  Department  is  printed 

printed?  as  evidence,  the  call  for  the  same  mast  be  printed 

therewith. 

ifftttor  not  to     65.  Before  printing  a  retam  made  to  a  call  on  a 

^  Department,  the  chief  clerk  will  withhold  from  the 

copy  for  the  printer : 

1st.  All  papers  of  which  copies  have  been  pre- 
vioasly  printed  in  the  record  of  the  case ;  and  for 
this  purpose  he  will  compare  the  two  copies,  and 
if  variations  are  found  he  will  take  the  directions 
of  a  Jadge  in  chambers  before  sending  the  return 
to  the  printer. 

2d.  All  certificates  of  authenticity  and  certifl- 
cates  vOf  acknowledgment.  • 

3d.  All  papers  which  both  parties  agreed  to 
omit. 

4th.  All  papers  which  a  Judge  in  chambers  or- 
ders to  be  omitted. 

In  each  cf&e  the  chief  clerk  will  make  a  memo- 
randum of  the  omission  in  the  copy  for  the  printer, 
verified  by  his  initials, 
oitfeofeions   to     66.  If  the  claimant  objects  to  printing  inibrma- 
^       *'  tion  or  papers  so  returned,  and  the  Attorney-Oen- 

eral  request  to  have  the  same  printed,  the  clerk 
will  note  a  memorandum  of  such  request  in  the 
copy  for  the  printer,  with  his  initials  attached;  and 
when  such  information  or  papers  are  printed,  the 
same  will  be  regarded  as  evidence  offered  on  the 
part  of  the  defense. 

All  information  and  papers  transmitted  ftom  a 
Department  in  reply  to  a  claimant's  call,  and  not 
thus  objected  to  by  him  within  ten  days  after  re- 
m  turn  of  the  call,  will  be  rt'garded  as  evidence  of- 

fered by  the  claimant. 
Type  and  sise  67.  The  printed  papers  required  by  these  rules 
must  be  in  long  primer  type  and  in  royal  octavo 
pages,  and  the  style  and  number  of  the  case  must 
be  prefixed  to  all  printed  papers  and  to  records  of 
evidence. 
Depositions,     68.  !No  deposition,  return,  or  record  on  file  shall 

Ao.,   not    td   be  '  ' 

taken     from  be  taken  from  the  custody  of  the  clerk  by  a  claim- 
ant or  his  attorney,  but  either  may  attend  at  the 
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clerk's  office,  and  prepare  bis  evidence  for  the  press 
in  the  form  and  manner  before  prescribed.  When 
the  evidence  is  complete  and  ready  for  the  printer, 

.  the  chief  clerk  will  have  it  printed  at  the  Pnblic 
Printing  Office. 

(^.  The  deposition  of  a  claimant,  taken  under  Depoaition  of 
section  1080  of  the  Eevised  Statutes,  shall  not  be^^Lf^'^S 
printed,  unless  the  Attorney-General  shall  first  a^iiiSSnoffi! 
have  filed  in  the  case  a  written  declaration  of  hisjj**'*'*®"  ^  ™* 

^  intention  to  read  the  same  in  evidence  on  the  trial; 
and  the  filing  of  such  declaration  shall  be  con- 
sidered as  the  exercise  of  the  discretion  vested  in 
that  officer  by  said  section,  and  shall  entitle  the    -thereafter 
claimant  to  read  the  examination  as  evidence  atread'it^^n  ^. 
the  trial  if  the  Attorney-General  declines  to  do  so,  ^^' 
unless  for  good  cause  shown  the  court  shall  other- 
wise order. 

LIMITATION. 

70.  If  it  appear  on  the  face  of  the  petition  that  when  petition 
the  claim  first  accrued  more  than  six  years  before  ST ^£^^S?**(S 
the  petition  was  filed,  the  claimant  must  aver^^/c.  ci».,  m, 
therein  the  existence  and  period  of  duration  of  ^^^- 

some  disability,  recognized  by  law,  which  prevented 
his  filing  his  petition  within  that  time ;  in  default 
whereof,  it  will  be  considered  that  no  such  disa- 
bility existed,  and  the  petition  may  be  dismissed 
on  motion. 

71.  If  the  claimant,  in  avoidance  of  the  bar  of  when  petition 
timitation,  aver  in  his  petition  the  existence  and  ^\m  of  three 
duration  of  any  such  disability,  and  it  thereby  ^**^ 
appears  that,  after  the  disability  ended,  more  than 

three  years  had  elapsed  before  the  petition  was 
filed,  the  petition  may  be  dismissed  on  motion. 

72.  If  upon  the  face  of  the  petition  it  does  not   if  petition  doee 

,_-._^__  ^  not  show   when 

appear  when  the  claim  first  accrued,  the  court  may  oiaim  accmed  it 
require  the  claimant  to  make  the  petition  definite  M^in. 
and  certain  in  that  regard,  and  in  default  thereof 
may  dismiss  the  suit. 

73.  Averments  in  regard  to  the  time  when  a  Averments  as 
claim  first  accrued,  or  in  regard  to  an  alleged  dis-  oniedpatiniss^ 
ability  of  the  claimant,  will  be  held  to  be  put  inerae^^***'..^"^ 
issue  by  the  defendants'  general  traverse. 

16234— Vol.  20 in 
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DISCONTINUANCE. 

DdiBoontinn.     74.  Where  fraud  or  set-off  is  pleaded,  the  claim- 
whSi  Slowed.**  *»iit  shall  not,  without  leave  of  the  court,  discon- 
tinue his  suit.    In  other  cases  he  may  do  so,  either 
in  open  court,  or,  with  the  approval  of  a  Judge,  in 
vacation. 

DEATH  OP  CLAIMANT. 

whra^a^^iewirt*     ^^'  ^^®^  ^°  *^y  pending  case  the  death  of  the 
dies.  sole  claimant  is  suggested,  his  executor  or  admin- 

istrator may  voluntarily  come  in  and  prosecute 
the  action. 

If  he  does  not  come  in  on  or  before  the  first  ten 
days  of  the  next  term  after  such  suggestion  is 
made,  the  case  may  be  dismissed,  provided  the 
Attorney-General  shall  have  served  notice  thereof 
upon  the  attorney  of  record  in  the  case  three  months 
at  least  before  the  commencement  of  such  term. 

NEW  TRIAL. 

New   trial;     76.  A  ncw  trial  will  not  be  granted  where,  upon 

when  not  to  be    ,  ,     ,  .        .       ,         ,  ,  ,  , 

s'^^.  ^^^  whole  case,  justice  has  been  done  between  the 

liCCls.,  193.  ,  ,  'x,        .     ,  .     .  ,     .        ..    *,        .    , 

18  c.  018.,  62,  parties  and  the  judgment  is  substantially  right, 
although  there  may  have  been  some  mistakes  com- 
mitted at  the  trial. 
—  gnnmds  of,     77.  A  motlou  by  a  claimant  for  a  new  trial  may 
by  claimant.      ^^  founded  upou  ouc  or  morc  of  the  following 
grounds:   1st.  Error  of  fact;  2d.  Error  of  law; 
and  3d.  Newly-discovered  evidence.    It  must  be 
made  at  the  term  in  which  the  judgment  is  ren- 
dered, and  before  the  commencement  of  the  long 
vacation. 
~  founded  on     78.  A  motiou  founded  upon  an  error  of  fact  must 
toSwsifF.  ^     specify  with  minuteness  the  fact  or  facts  whicb 
are  regarded  as  erroneously  found  or  erroneously 
omitted  to  be  found  by  the  court,  with  full  refer^ 
ence  to  the  evidence  which  is  relied  on  to  supports 
the  motion, 
-.founded  on     79.  A  motiou  fouudcd  upon  error  of  law  mast 
erwji^w.what  gp^jfy  ^jjji^  ^^^  minuteucss  the  points  upon  whiclx 
the  court  is  supposed  to  have  erred,  with  refer- 
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ences  to  the  aathorities  relied  upon  to  support  the 
motion. 

80.  A  motion  upon  the  ground  of  newly-diaoovered  ^f^  d©d  *^ 
evidence  will  not  be  entertained  unless  it  appear  newiy-disooyer- 
that  the  newly-discovered  evidence  came  to  thetoMtforSl^ 
knowledge  of  the  claimant  or  his  attorney  after 

the  trial  and  before  the  motion  was  made ;  that  it 
was  not  for  want  of  due  diligence  that  it  did  not 
sooner  come  to  his  knowledge ;  that  it  is  so  ma- 
terial that  it  would  probably  produce  a  different 
judgment  if  the  new  trial  were  granted ;  and  that 
it  is  not  cumulative.  Such  motion  must  be  accom- 
panied by  the  affidavit  of  the  claimant  or  his  at- 
torney of  record,  setting  forth — 

1st.  The  facts  in  detail  which  the  claimant  ex- 
pects to  be  able  to  prove,  and  whether  the  same 
are  to  be  proved  by  witnesses  or  by  documentary 
evidence. 

.  2d.  The  name,  occupation,  and  residence  of  each 
and  every  witness  whom  it  is  proposed  to  call  to 
prove  said  facts. 

3d.  That  the  said  facts  were  unknown  to  either 
tiie  claimant  or  his  attorney  of  record,  and,  if  other 
counsel  was  employed  at  the  trial,  were  unknown 
to  such  counsel,  until  after  the  close  of  the  trial. 

4th.  The  reasons  why  the  claimant  and  his  at- 
torney of  record  and  his  said  counsel  could  not 
have  discovered  said  evidence  before  the  trial,  if 
due  diligence  had  been  used. 

81.  If  the  court  desires  to  hear  argument  upon   _  when  irgn. 
a  motion  by  a  claimant  for  a  new  trial,  the  motion  £^^  ^  ^ 
will  be  ordered  to  the  law  docket ;  otherwise  de- 
cision will  be  announced  from  the  bench  without 
hearing. 

APPEALS. 

82.  Application  for  appeal  to  the  Supreme  Oourt   A>peaiB;  aopu- 
of  the  United  States  firom  any  judgment  or  decree  J**^^  *"'  ^^^ 


of  this  court  must  be  in  writing,  and  signed  by  the  c  *oK!l^i^^^  ^ 
claimant  or  his  attorney  of  record,  if  the  appeal  be  c/ciiirS£  *^  ^ 
on  his  behalf;  or,  if  taken  by  the  United  States,  it 
must  foe  signed  by  the  Attomey-Oeneral  or  his 
assistant. 
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oatio?^  to^^     ^'  ^"^^  application,  if  made  when  the  court  is 
filed  in  clerk's  not  in  session,  mast  be  filed  with  the  clerk,  and» 

offiee,  when. 

the  date  of  filing  the  same  most  be  indorsed  apon 
it  and  noted  upon  the  general  docket. 

CLERK'S  OFFICE. 

Clerk's  office;     84.  During  term  time  the  clerk's  office  must  be 

*^°"  **  kept  open  every  day,  except  Sundays  and  holidays, 

from  9^  a.  m.,  to  4  p.  m.,  or  to  such  later  hours  a^  the 
court  may  be  in  session  or  in  conference.  During 
the  Christmas  holidays,  the  office  may  be  closed  at 
1  p.  m.,  and  in  vacation  at  3  p.  m. 

—  mttendanoe     85.  When  the  court  is  in  session j,  both  the  chief 
0  clerks.  clerk  and  the  assistant  clerk  will  be  at  the  office 

during  office  hours.  In  vacation  they  may  arrange 
their  hours  to  suit  each  other  and  the  public  busi- 
ness. 

Duties  of  cuef  86.  The  chief  clerk  will  have  charge  of  the  journal 
of  the  court,  of  the  law  and  trial  dockets,  and  of  the 
printing ;  and  he  will  also  prepare  the  annual  re- 
turn to  Congress. 

^of  assUtant  87.  The  assistant  clerk  will  attend  to  office  busi- 
ness, and  will  have  charge  of  the  general  docket, 
the  notice  book,  and  the  giving  of  notices  under 
these  rules. 

— proTiBion  for     38.  In  the  absence  of  the  chief  or  the  assistant 
absence.  clerk,  his  dutics  will  be  temporarily  performed  by 

the  other, 
on  file,     39.  Any  one  wishing  to  see  any  papers  on  file  in 


—papers 

e2JiUn?^J^bythe  clcrk's  office  will  apply  therefor  to  the  chief 
p*^*»-  or  assistant  clerk,  who  will  take  them  from  their 

place  of  deposit,  and  return  them  thereto  when 
done  with ;  and  no  such  papers  can  be  taken  out 
of  the  clerk^s  office,  except  by  authority  of  the  court, 
or  one  of  the  members  thereof. 

WITHDRAWAL   OP  PAPERS. 

Withdrawal  of     ^^-  Papers  shall  not  be  withdrawn  from  the  files 
papers.  cxccpt  ou  motiou  for  good  cause  shown,  and  upon 

such  terms  as  the  court  or  a  Judge  may  order. 
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EXTENSION  OF  TDIS. 

91.- The  time  named  in  these  rales  for  the  doing  ^^^f^J^J^^ 
of  any  act  may  be  extended  on  motion  for  good^^^*^ 
caose  shown. 

DEPABTMENT  CASES  UKDEB  BOWMAN  ACT. 

CasM  trans- 

92.  Gases  involving  controverted  questions  of  JJl^nt/to^be 
fact  or  law  in  any  claim  or  matter,  transmitted  to  f^lT^^other 
the  court  under  the  provisions  of  section  2  of  the®^Sc.cu.,WL 
act  of  March  3, 1883,  entitled  <<  An  Act  to  afford 
assistance  and  relief  to  Congress  and  the  £xecative 
Departments  in  the  investigation  of  claims  and  de- 
mands against  the  Government,"  shall  be  proceeded 

with  in  like  manner,  and  subject  to  the  same  rules, 
so  fSEur  as  applicable,  as  other  cases  in  the  court 
under  its  general  jurisdiction,  except  as  herein  pro- 
vided. Penoau  dii«et> 

93.  When  a  case  is  so  transmitted  the  clerk  shall  im  notLM  by 
examine  the  papers  and  send  notice  thereof  by  ^^^ 

mail  to  every  person,  whose  post-office  address  is 
given,  who  appears  therefrom  to  be  directly  in- 
terested therein,  and  to  the  Attorney-General, 
noting  the  fact  on  the  records,  and  specifying  the 
names  of  the  parties  notified,  and  the  date  of  notice,    to  flie  petition 

94.  Within  twO  months  after  mailing  of  such  Jon^i.'*  *^** 
notices,  or  within  such  further  time  as  the  court 

may  allow,  any  person  directly  interested  in  the 
case  may  appear  as  a  party  therein,  by  filing  his 
I)etition,  under  oath,  in  accordance  with  Bule  7. 

95.  Any  person  claiming  to  be  indirectly  in-    penons  indi- 
terested  in  any  question  involved  in  such  case  may,  !^v^^£Sff*«Dd 
by  leave  of  court,  be  permitted  to  appear  and  be^        ' 
heard  on  the  one  side  or  the  other,  as  his  interest 

may  require,  upon  filing  a  petition,  under  oath, 
setting  forth  specifically  and  concisely  how  he  claims 
to  be  so  interested,  and  submitting  the  questions 
raised  to  the  decision  of  the  court. 

96.  If  no  claimant,  directly  or  indirectly  inter-  if  no  person 
ested  appears  and  files  his  petition  within  said^^the  Au't 
two  months,  the  Attorney-General,  or  Assistant sef^uw^wnfor 
Attorney-General   charged  with    defending    the**^' 
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Government  in  this  court,  may  set  the  case  down 
for  trial  upon  such  evidence  as  be  may  submit. 

0OKOBB6SIONAL  OASES  UNDER  BOWMAN  ACT. 

In  oaaee  tnuit.     97.  When  a  casc  is  transmitted  to  the  court  by 

mittod  from  Con-    .  _         -_.  » ^^  •  «  a 

gTM8,  olerk  to  either  House  of  Congress,  or  a  committee  thereof, 
OM  *o^,j^j^p  ^Y^Q  £j^^  section  of  said  act,  involving  the 


investigation  and  determination  of  facts  in  any 
claim  or  matter,  the  clerk  shall  examine  the  pai)ers 
and  send  notice  by  mail  to  every  person,  whose 
post-office  address  is  given,  who  appears  therefrom 
to  bef' directly  interested  therein,  and  to  the  Attor- 
ney-General, noting  the  fact  on  the  record  and 
specifying  the  names  of  the  parties  notified  and  the 
dates  thereof. 
Penons  inter-     98.  Within  two  mouths  after  the  mailing  of  such 
MiptftiMby^ notices,  or  within  such  further  time  as  the  court 
incpetttiMtf.      jjjg^y  allow,  any  person  directly  interested  in  the 
case  may  appear  as  a  party  therein,  by  filing  his 
petition,  under  oath,  in  accordance  with  Eule  7. 
Cases  to  be  nro-     Thereafter  the  case  shall  be  proceeded  with,  in 
other  oases  and  like  manner,  and  subject  to  the  same  rules,  so  fior 
nnder  the  same  ^  applicable,  as  Other  cascs  in  the  court  under  its 
general  jurisdiction. 

LOYALTY  IN  OASES  FOB  SUPPLIES,  BTC. 

whereioyai^is    99.  lu  auy  casc  of  8  Claim  for  supplies  or  stores 
^^y^m^erits  taken  by  or  fiirnished  to  auy  part  of  the  militttry 
SV&i*  "*"or  naval  forces  of  the  United  States  for  their  use 
during  the  late  war  for  the  suppression  of  the  re- 
bellion, no  testimony  shall,  without  authority  of  a 
judge  of  the  court  or  the  consent  of  both  parties, 
be  taken  in  regard  to  the  merits  of  the  claim  until 
after  the  preliminary  inquiry  in  regard  to  the  dium- 
ant's  loyalty,  required  by  section  4  of  the  act  afore- 
said, shall  have  been  decided  in  his  favor. 
How  that  issne     100.  Oases  iu  which  the  claimant's  loyalty  is  to 
S^  '  be  decided  shall  be  brought  upon  the  trial  docket, 

in  reference  to  that  question  as  prescribed  by  Bale 
51.  Each  party  shall  file  one  copy  of  a  brief  re- 
ferring to  the  evidence  relied  upon,  but  the  same 
need  not  be  printed. 
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BBP08ITI0NS,    &0.,    BEFOBE    SOUTHEBN    CLAIMS 
COMKISSION. 

101.  If  a  claim  which  was  at  any  time  before  the^,certeia  depoti- 

_  .      .  « ^,    .  .         ,  ,         ,  tions    before 

Commissioners  of  Glaims,  appointed  under  the  act  Soothem  ciAtma 

'     ''  ''  Gommissloii  suit 

of  March  3, 1871,  and  commonly  called  «<  The  Soath-  be  lued. 
em  Claims  Commission,"  be  transmitted  to  this 
court  by  either  House  of  Congress,  or  by  any  com- 
mittee thereof,  under  the  said  act,  and  with  such 
daim  theie  be  transmitted  depositions,  which  were 
duly  taken  in  conformity  with  the  rules  of  said 
Commission,  such  depositions  may  be  used  by  either 
party  as  evidence  at  the  preliminary  inquiry  afore- 
said, or  at  the  final  hearing  of  the  cause,  or  at  both, 
subject  to  such  ol^ections  to  their  competency  or 
relevancy  as  might  be  made  if  the  deponents  were 
examined  in  open  court,  or  their  deposition^  were 
regularly  taken  under  the  rules  of  this  court. 

102.  If  it  be  made  to  appear  that,  besides  the  gj^g^  ^gJ^J 
depositions  so  transmitted,  there  are  among  theCoBus^i<m,hoir 
papers  of  said  Commission  other  such  depositions 

relating  to  the  claimant's  loyalty,  or  to  the  merits 
of  his  claim,  a  judge  of  the  court  may  authorize 
such  depositions,  or  duly  certified  copies  thereof, 
to  be  obtained  and  filed  in  the  clerk's  office  of  this 
court,  to  be  used  as  evidence  in  the  same  manner 
and  on  the  same  terms  as  if  they  had  been  trans- 
mitted with  the  claim. 

103.  To  entitle  either  party  to  use  as  evidence  NotieetobexiT. 
any  deposition  under  either  of  the  next  two  pre-uM  ■uoh'depoei- 
ceding  sections  there  must  be  given  to  the  other    "** 

pary  at  least  two  months'  notice  of  the  intention 
so  to  use  it. 

104.  Ko  such  deposition  shall  be  printed  unless  suoh  aeposi- 
authorized  by  a  judge  of  the  court.  printed  unless, 

FBENCH  SPOLIATION  CLAIMS. 

105.  Parties  having  a  common  interest,  growing   Puties  hsTinc 

^  X    j»  J.*.  •  1?  j.i_        '  1         .V^  »  eommon  inter- 

out  of  the  seizure  of  the  same  vessel  or  its  cargo,  est 
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may  unite  in  one  petition  for  the  recovery  of  their 
respective  claims,  which  may  be  heard  together. 

Where  insurance  was  made  by  one  in  his  own 
name  for  himself  and  others,  or  as  agent  for  others, 
his  personal  representatives  may  fite  one  petition 
on  each  policy  for  all  the  underwriters ;  and  their 
personal  representatives  may  come  in  and  be  heard 
in  respect  to  their  respective  interests. 

Where  claimants  are  firms  or  joint  owners  the 
petition  of  the  personal  representative  of  the  last 
survivor  may  be  made  in  behalf  of  all,  and  the  per- 
sonal representatives  of  the  others  may  come  in 
and  be  heard  in  respect  to  their  interests, 
ftppuo^  '^**  ^^'  ^^  *^  other  respects  the  general  rules  of  the 
court  shall,  so  far  as  applicable,  be  the  rules  under 
the  French  spoliation  act. 


REGULATIONS 

OF  THB 

SUPREME  COUET  OF  THE  UNITED  STATES 

RELATING  TO 

APPEALS  FROM  THE  COURT  OF  CLAIMS.  • 


BUX.E  I. 

In  aU  cases  hereafter  decided  m  the  Court  of  Record  on 

wnich  sppMU 

Claims,  in  which,  by  the  act  of  Congress,  such  ap-  we  heard  in  su- 
peals  are  allowable,  they  shall  be  heard  in  the^*^"^^ 
Supreme  Court  upon  the  following  record,  and  none 
other : 

1.  A  transcript  of  the  pleadings  in  the  case,  of  — transoript  of 
the  final  judgment  or  decree  of  the  court,  and  of  ^       *""  *^ 
such  interlocutory  orders,  rulings,  judgments,  and 

decrees  as  may  be  necessary  to  a  proper  review  of 
the  case. 

2.  A  finding  by  the  Court  of  Claims  of  the  facts  — finding  of  iaet 
in  the  case,  established  by  the  evidence,  in  the  na-  of  law. 

18  C    Cls.  S. 

ture  of  a  special  verdict,  but  not  the  'evidence  es-  289, 705.  ' 

tablishing  them ;  and  a  separate  statement  of  the 
conclusions  of  law  upon  said  facts  on  which  the 
court  founds  its  judgment  or  decree.  The  finding 
of  flEtcts  and  conclusioDS  of  law  to  be  (certified  to 
this  court  as  part  of  the  record. 

BULE  n. 

[Applied  only  to  decisions  rendered  before  its 
adoption  in  1866,  and  therefore  long  since  obso- 
lete.] 

_ , "    ■  t  ■ 

*  Adopted  by  the  Supreme  Court  in  1866  and>£terwards  added  |to  and 
amended. 
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BTJLE  ni. 

AppUoationfor  In  all  cases  an  order  of  allowance  of  appeal  1)y 
?£^fi^^^'  the  Court  of  Claims,  or  the  Chief  Justice  thereof 
iSlr^^  by^  the  in  vacation,  is  essential,  and  the  limitation  of  time 
3^06?'  ^"^'for  granting  such  appeal  shall  cease  to  run  from 

the  time  an  application  is  made  for  the  allowance 

of  appeal. 

BULE  IV. 

Findings   of     In  all  oascs  in  which  either  party  is  entitled  to 

aions^f  h?w  to  appeal  to  the  Supreme  Court,  the  Court  of  Claims 

^^^^^~"^shaU  make  and  file  their  findings  of  facts  and  their 

conclusions  of  law  therein,  in  open  court,  before  or 

at  the  time  they  enter  judgment  in  the  case. 

BULE  V. 

Parties  before     In  evcry  such  case,  each  party,  &t  such  time  be- 

nqoeet  to  find  forc  tnal,  and  in  such  torm,  as  the  court  may  pie- 

*^'  scribe,  shall  submit  to  it  a  request  to  find  all  the 

facts  which  the  party  considers  proven  and  deems 

material  to  the  due  presentation  of  the  case  in  the 

finding  of  facts. 

BULE  VI. 

Holes  to  sppiy  Ordered,  that  Biile  I,  in  reference  to  appeals 
^e^^strictfrom  the  Court  of  Claims,  be  and  the  same  is 
oiftims  act.  hereby  made  applicable  to  appeals  in  all  cases 
heretofore  or  hereafter  decided  by  that  court  under 
the  jurisdiction  conferred  by  the  act  of  June  16, 
1880,  G.  243,  <^to  provide  for  the  settlement  of  all 
outstanding  claims  against  the  District  of  Colum- 
bia, and  conferring  jurisdiction  on  the  Court  ot 
Claims  to  hear  the  same,  and  for  other  purposes." 
(Adopted  May  7, 1883.) 


STATUTES 


RELATING  TO 


THE  COURT  OF  CLAIMS. 


REVISED  STATUTES  OF  THE  UNITED  STATES. 


CHAPTER   20. 

THE  OOXTBT  OF  OLADCS. 

ORaANIZATION  AND  SESSIONS. 


Sec 

1049.  Judges. 

1050.  Seal. 

1051.  Court-roomB,    &o.,   how  pro- 

vided. 

1052.  Sessions,  qnorum. 

1053.  Officers  of  the  court. 

1054.  Salaries  of  clerks,  bailiff,  and 

messenger. 


Seo. 

1055.  Clerk's  bond. 

1056.  Contingent  fund. 

1057.  Reports  to  Congress,  copies  to 

Departments,  &c. 

1058.  Member   of  Congress   not  to 

practice  in  the  court. 


Judges. 


Seo.  1049.  The  Court  of  Claims,  established  by 
the  act  of  February  twenty-foar,  eighteen  hundred 
and  fifty-five,  shall  be  continued.  It  shall  consist 
of  a  chief  justice  and  four  judges,  who  shall  be 
appointed  by  the  President,  by  %nd  with  the  advice 
and  consent  of  the  Senate,  and  hold  their  offices 
during  good  behavior.  Each  of  them  shall  take  R-  s.,  §  1757 
an  oath  to  support  the  Constitution  of  the  United  46 (^stalL.',2i)l 
States,  and  to  discharge  faithfully  the  duties  of  his 
office,  and  shall  be  entitled  to  receive  an  annual 
salary  of  four  thousand  five  hundred  dollars,  pay- 
able quarterly  from  the  Treasury. 

Sbc.  1050.  The  Court  of  Claims  shall  have  a  seal,    seaL 
with  such  device  as  it  may  order. 

•Sbo.  1051.  It  shall  be  the  duty  of  the  Speaker  ^^;>^^'^J^^».. 
of  the  House  of  Eepresentatives  to  appropriate  ^^^^^^^^  ^ 

•Note. — By  joint  resolntion  of  July  1,  1879,  lfo.20,  the  Secretary  of  the 
Interior  was  directed  to  procure  other  rooms  for  the  court  (21  Stat.  L.,  55), 
which  was  accordingly  done,  and  the  court  is  now  held  in  the  building  of 
the  Department  of  Justice,  No.  1509  Pennsylvania  avenue.  See  14  C.  Cls., 
1,  and  History,  dsc,  of  the  court,  17  C.  Cls.,  13. 
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sach  rooms  in  the  Capitol,  at  Washington,  for  the 
use  o'f  the  Goort  of  Claims,  as  may  be  necessary 
for  their  accommodation,  unless  it  appears  to  him 
that  such  rooms  cannot  be  so  appropriated  without 
interfering  with  the  business  of  Congress.  In  that 
case,  the  court  shall  procure,  at  the  city  of  Wash- 
ington, such  rooms  as  may  be  necessary  for  the 
transaction  of  their  business. 

SeaaioiiB.  Seo.  1052.  The  Court  of  Claims  shall  hold  one 

annual  session,  at  the  city  of  Washington,  begin- 
ning on  the  first  Monday  in  December,  and  con- 
tinuing as  long  as  may  be  necessary  for  the  prompt 
disposition  of  the  business  of  the  court. 

Quornm.  And  any  two*  of  the  judges  of  said  court  shall 

constitute  a  quorum,  and  may  hold  a  court  for  the 
transaction  of  business. 

cierkBftndmes-     Seo.  1053.  The  Said  court  shall  appoint  a  chief 
■*"*"•  clerk,  an  assistant  clerk,  if  deemed  necessary,  a 

bailiff,  and  a  messenger. 

The  clerks  shall  take  an  oath  for  the  faithful  dis- 
charge of  their  duties,  and  shall  be  under  the  di- 
rection of  the  court  in  the  performance  thereof; 
and  for  misconduct  or  incapacity  they  may  be  re- 
moved by  it  from  office;  but  the  court  shall  report 
such  removals,  with  the  cause  thereof,  to  Congress , 
if  in  session,  or,  if  not,  at  the  next  session. 

Biriiiff.  The  bailiff  shall  hold  his  office  for  a  term  of  four 

years,  unless  sooner  removed  by  the  court  for 
cause. 

SftUrieB  of  Sec.  1054.  The  salary  of  the  chief  clerk  shall  be 
mMMiignr!^*"^  three  thousand  dollars  a  year,  of  the  assistant  clerk 
two  thousand  dollars  a  year,  of  the  bailiff  fifteen 
hundred  dollars  a  year,  and  of  the  messenger  eight 
hundred  and  forty  dollars  a  year,  payable  quarterly 
from  the  Treasury. 

oieA'B  bond.  Sec.  1055.  The  chicf  clerk  shall  give  bond  to  the 
United  States  in  such  amount,  in  such  form,  and 
with  such  security  as  shall  be  approved  by  the 
Secretary  of  the  Treasury. 

*The  act  of  1874,  chap.  468,  requires  three  Judges  for  a  quomra  and  for 
the  decision  of  any  case.    (See^o«t,  p.  52.) 
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Seo.  105$.  The  said  olerk  shall  have  authority,  contingent 
when  he  has  given  bond  as  provided  in  the  preced-  '^^' 
ing  section,  to  disburse,  under  the  direction  of  the 
court,  the  contingent  fund  which  may  from  time  to 
time  be  appropriated  for  its  use;  and  his  accounts 
shall  be  settled  by  the  proper  accounting  officers 
of  the  Treasury  in  the  same  way  as  the  accounts 
of  other  disbursing  agents  of  the  Grovernment  are 
settled. 

Sec.  1057.  On  the  first  day  of  every  December   stotement    of 
session  of  Congress,  the  clerk  of  the  Court  of  Claims  derl?  to  be  mt 
shall  transmit  to  Congress  a  full  and  complete  state-  the  cierST^  ^^ 
ment  o^  all  the  judgments  rendered  by  the  court 
during  the  previous  year,  stating  the  amounts 
thereof  and  the  parties  in  whose  favor  they  were 
rendered,  together  with  a  brief  synopsis  of  the 
nature  of  the  claims  upon  which  they  were  ren- 
dered. 

And  at  the  end  of  every  term  of  the  court  he   copies  of  de- 
shall  transmit  a  copy  of  its  decisions  to  the  heads  SShS*  hid/^f 
of  Departments;  to  the  Solicitor;  the  Comptrollers,  ^a^tSSaS^ 
and  the  Auditors  of  the  Treasury ;  to  the  Commis-  *^^»,  ^,j^  20. 
sioners  of  the  General  Land  Office  and  of  Indian  ecu. 
Affitirs ;  to  thcM^hiefis  of  bureaus,  and  to  other  offi- 
cers charged  with  the  a<\justment  of  claims  against 
the  United  States. 

Sec.  1068.  Members  of  either  House  of  Congress    Members  of 
shall  not  practice  in  the  Court  of  Claims.  p^^  T^thS^ 

court. 
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CHAPTER   21. 
JURISDICTION,  POWERS,  AND  PROCEDURE. 


Seo. 
1059, 


Juriadiotion. 

—  of  olairae  founded  on  stat- 
utes or  contracts,  or  referred 
by  Congress. 

—  of  set-oflGs  and  counter- 
claims of  United  States. 

—  of  relief  to  disbursing  offi- 
cers for  loss,  &o. 

—  of  claims  for  captured  and 
abandoned  property. 

—  not  to  extend  to  destruction 
of  property  by  Army,  &c., 
in  suppression  of  rebellion. 

1060.  Private   claims  in    Congress, 

when  transmitted  to  Court 
of  Clain^s. 

1061.  Judgment  for  set-off  or  counter- 

claim, how  enforced. 

1062.  Decree  on  account  of  paymas- 

ters, &c. 

1063.  Claims    referred    by    Depart- 

ments. 

1064.  Procedure  in  cases  transmitted 

by  Departments. 

1065.  Judgments  in  cases  transmitted 

by  Departments,  how  paid. 

1066.  Claims  growing  out  of  treaties 

not  cognizable  therein. 

1067.  Claims  not  to  be  prosecuted 

by  parties  having  suits  in 
other  courts  respecting  same 
against  persons  acting  for 
United  States. 

1068.  Aliens. 

1069.  Limitations. 

1070.  Rules  of  practice ;  contempts. 


Jurisdiotion. 

—  of  claims 
founded  on  stat- 
ntesoroontractB, 
or  referred  by 
Congress. 

11  C.  CU..  659, 
And  13  C.  Cls., 
£62. 

12  C.  Cls..  330, 
470. 

13  C.  Cls.,  308. 

14  C.  Cls.,  639. 

15  C.  Cls..  465. 
107  U.  S.,  407. 


Sec. 

1071.  Oaths  and  acknowledgments. 

1072.  Petition,  what  to  set  forth. 

1073.  — dismissed    if    issue   found 

against  claimants  as  to  alle- 
giance, &c. 

1074.  Burden  of  proof  and  evidence 

as  to  loyalty. 

1075.  Commissioner   to  take    testi- 

mony. 

1076.  Power  to  call  upon  Depart- 

ments for  information. 

1077.  When    testimony    not   to    be 

taken. 

1078.  Witnesses  not  excluded  on  ac- 

count of  color. 

1079.  Parties  and  persons  interested 

excluded  as  witnesses. 

1080.  Examination  of  claimant. 

1081.  Testimony  taken,  where  depo- 

nent resides. 

1082.  Witnesses,  how  compelled  to 

attend  before  commissioners. 

1083.  Cross-examination. 

1084.  Witnesses,  how  sworn. 

1085.  Fees  of  coHimissioner,  by  whom 

paid. 

1086.  Claims  forfeited  for  fraud. 

1087.  New  trial  on  motion  of  claimant. 

1088.  New  trial  on  motion  of  United 

States. 

1089.  Payment  of  Judgments. 

1090.  Interest. 

1091.  Interest  on  claims. 

1092.  Payment  of  judgment  a  full 

discharge,  &c. 

1093.  Final  judgments  a  bar. 


Sec  1059.  The  Court  of  Claims  shall  have  joris- 
diction  tx)hear  and  determine  the  following  matters : 

First.  All  claims  founded  upon  any  law  of  Con- 
gress, or  upon  any  regulation  of  an  Executive 
Department,  or  upon  any  contract,  expressed  or 
implied,  with  the  Government  of  the  United  States, 
and  all  claims  which  may  be  referred  to  it  by  either 
House  of  Congress. 
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Second.  All  set-ofGs,  coanter-claims,  claims  for   Jnriadiction. 
damages,  whether  liqaidated  or  unliqaidated,  o^S^nDter-cijumsof 

.-         -     '         -.        ,     ,  -,  «   ,      «  TJnited  8tat©B. 

Other  demands  whatsoever,  on  the  part  of  the  Qtov-    is  c.  cia.,  292. 

X        J?    AT.         TT      .4.      J     Cl^     a.  .  ^  17   C.    Cl8.,  126. 

emment  of  the  United  States  against  any  person    19  c.  cis..  289. 
making  claim  against  the  Government  in  said    102  u.  s..  420. 
court. 

Third.  The  claim  of  any  paymaster,  qnartermas-  -.of  ciaimB  of 
ter,  commissary  of  subsistence,  or  other  disbursing  S.S™?*ioaJ2.' 
officer  of  the  United  States,  or  of  his  administrators  *ii  c.  cu.,  642. 
or  executors,  for  relief  from  responsibility  on  ac-  13  c.  cul,  mo. 
count  of  capture  or  otiierwise,  while  in  the  line  of  ^  §;  s.!^."^^" 
his  duty,  of  Government  funds,  vouchers,  records,  iScybu!  T* 
or  papers  in  his  charge,  and  for  which  such  officer 
was  and  is  held  responsible. 

^Fourth.  Of  all  claims  for  the  proceeds  of  captured    —of  ciauna  for 
or  abandoned  property,  as  provided  by  the  act  of  2bMd2n«2i%^ 
March  12,  eighteen  hundred  and  sixty-three,  chap-  ®^i..  4  hae  be. 
ter  one  hundred  and  twenty,  entitled  "  An  act  to  ^^iTc'^.^ci^^oo. 
provide  for  the  collection  of  abandoned  property 
and  for  the  prevention  of  frauds  in  insurrectionary 
districts  within  the  United  States,"  or  by  the  act 
of  July  two,  eighteen  hundred  and    sixty-four, 
chapter  two  hundred  and  twenty-five,  being  an  act 
in  addition  thereto: 

Provided^  That  the  remedy  given  in  cases  of  seiz-    Remedy  in  cap- 
ure  under  the  said  acts,  by  preferring  claim  in  the  2J^  to^'brS 
Court  of  Claims,  shall  be  exclusive,  precluding  the  ©i'"*^®- 
owner  of  any  property  taken  by  agents  of  the 
Treasury  Department  as  abandoned  or  captured 
property,  in  virtue  or  under  color  of  said  acts  from 
suit  at  common  law,  or  any  other  mode  of  redress 
whatever,  before  any  court  other  than  the  said 
Court  of  Claims:  • 

[Provided^  also,  That  the  jurisdiction  of  the  Court  «not  to  extend 
of  Claims  shall  not  extend  to  any  claim^against  the  jTro^rt^  &L%^/ 
United  States  growing  out  of  the  destruction  or  t^l^f^lt^ 
appropriation  of,  or  damage  to,  property  by  the^|^®f8g4  j^y4^ 
Army  or  Navy  engaged  in  the  suppression  of  the  p-  ^• 
rebellion.] 

*  All  the  cases  under  the  captured  or  abandoned  property  act  referred  to 
in  this  section  have  been  disposed  of,  and  these  provisions  are  now  obsolete* 
18  C.  Cls.,  700. 
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Priv«teciAim8in     Seg.  1060.  All  petitions  and  bills  praying  or 
tnaSmKtfid^  t^o providing  for  the  satisfaction  of  private  claims 
Court  of  Claims,  ^g^:^^^^  ^Yie  Government,  founded  upon  any  law  of 
Congress,  or  upon  any  regulation  of  an  Executive 
Department,  or  upon  any  contract,  expressed  or 
implied,  with  the  Government  of  the  United  States, 
shall,  unless  otherwise  ordered  by  resolution  of  the 
House  in  which  they  are  introduced,  be  transmitted 
by  the  Secretary  of  the  Senate  or  the  Clerk  of  the 
House  of  Representatives,  with  all  the  accompa- 
nying documents,  to  the  Court  of  Claims, 
jntonents  for     Seg.  1061.  Upou  the  trial  of  any  cause  in  which 
cuto  h^i?° M- any  set-off,  counter-claim,  claim  for  damages,  or 
'**7  a  ci8.,  15.     other  demand  is  set  up  on  the  part  of  the  Government 
if  a^'l2!'eM.*  agaiiist  any  person  making  claim  against  the  Gov- 
^^^a'ciB..3i2.  emmentin  said  court,  the  court  shall  hear  and  de- 
14  c  cis'.'  49i!  tei'i^^i^^  8Q<^^  claim  or  demand  both  for  and  against 
iJc  cis'ao'  *^®  Government  and  claimant;  and  if  upon  the 
?lKr^a  ''IL    whole  case  it  finds  that  the  claimant  is  indebted  to 

102  U.  8.,  426. 

the  Government,  it  shall  render  judgment  to  that 
effect,  and  such  judgment  shall  be  final,  with  the 
right  of  appeal,  as  in  other  cases  provided  for  by 
law. 

—  m^  bo  filed  -^^^J  trauscript  of  such  judgment,  filed  in  the 
SittSSwto!*"^' clerk's  office  of  any  district  or  circuit  court,  shaU 
be  entered  upon  the  records  thereof,  and  shall 
thereby  become  and  be  a  judgment  of  such  court 
and  be  enforced  as  other  judgments  in  such  courts 
are  enforced. 

Docreo  on  ao-  Sbg.  1062.  Whenever  the  Court  of  Claims  ascer- 
mSteJ  &c.  ^^"  tains  the  fects  of  any  loss  by  any  paymaster,  quar- 

9  8;  cie!!  270.    termaster,  commissary  of  subsistence,  or  other  dis- 

iscicu!!"*'  I>^r8ing  officer,  iirthe  cases  hereinbefore  provided, 

105 U.S., 620.  to  have  been  without  fault  or  negligence  on  the 
part  of  such  officer,  it  shall  make  a  decree  setting 
forth  the  amount  thereof,  and  upon  such  decree 
the  proper  accounting  officers  of  the  Treasury  shall 
allow  to  such  officer  the  amount  so  decreed,  as  a 
credit  in  the  settlement  of  his  accounts. 

Claims  referred  Seg.  1063.  Whenever  any  claim  is  made  against 
^^« c!Sl!?S**"  any  Executive  Department,  involving  disputed 

i4^c?ci8.?i4i.  facts  or  controverted  questions  of  law,  where  the 
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amount  in  controversy  exceeds  three  thousand  dol-  ^^^^^Slv^ 
lars,  or  where  the  decision  will  effect  a  class  of  cases,  »•»*•. 
or  famish  a  precedent  for  the  future  action  of  any  loo  ir.&Ma. 
Executive  Department  in  the  adjustment  of  a  class  sse.  es?'. 
of  cases,  without  regard  to  the  amount  involved  in 
the  particular  case,  or  where  any  authority,  right, 
privilege,  or  exemption  is  claimed  or  denied  under 
the  Constitution  of  the  United  States,  the  head  of 
«ach  Department  may  cause  such  claim,  with  all  the 
Touchers,  papers,  proofs,  and  documents  pertaining 
thereto,  to  be  transmitted  to  the  Court  of  Claims, 
and  the  same  shall  be  there  proceeded  in  as  if 
originally  commenced  by  the  voluntary  action  of 
the  claimant;  and  the  Secretary  of  the  Treasury 
may,  upon  the  certificate  of  any  Auditor  or  Comp- 
troller of  the  Treasury,  direct  any  account,  matter, 
or  claim,  of  the  character,  amount,  or  class  de- 
scribed in  this  section,  to  be  transmitted,  with  all 
the  vouchers,  papers,  documents,  and  proofs  per- 
taining thereto,  to  the  said  court,  for  trial  and 
adjudication. 

Provided^  That  no  case  shall  be  referred  by  any  .^pettrtotumoa. 
head  of  a  Department  unless  it  belongs  to  one  of 
the  several  classes  of  cases  which,  by  reason  of  the 
«ubject-matter  and  character,  the  said  court  might 
under  existing  laws,  take  jurisdiction  of  on  such 
voluntary  action  of  the  claimant. 

Sec.  1064.  All  cases  transmitted  by  the  head  of  -procedure  in. 
any  Department,  or  upon  the  certificate  of  any 
Auditor  or  Comptroller,  according  to  the  provis- 
ions of  the  preceding  section,  shall  be  proceeded  in 
as  other  cases  pending  in  the  Court  of  Claims,  and 
shall,  in  all  respects,  be  subject  to  the  same  rules 
and  regulations. 

Sec.  1065.  The  amount  of  any  final  judgment  or  .jud^entsin, 
decree  rendered  in  favor  of  the  claimant,  in  any ' 
case  transmitted  to  the  Court  of  Claims  under  the 
two  preceding  sections,  shall  be  paid  out  of  any 
specific  appropriation  applicable  to  the  case,  if  any 
such  there  be ;  and  where  no  such  appropriation 
exists,  the  judgment  or  decree  shall  be  paid  in  the 
same  manner  as  other  judgments  of  the  said  court. 


,  now  paid. 
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Claims  growing     Sec.  1066.  The  jurisdiction  of  the  said  coart  shalT 

not  ^oog^bienot  extend  to  any  claim  against  the  Government 

**8  c!ci8.,  427.    not  pending  therein  on  December  one,  eighteen 

i/oPci'a.,^.    hundred  and  sixty-two,  growing  out  of  or  depend- 

i8C.ci».,  804.  ^jj^  ^jj  g^jjy  treaty  stipulation  entered  into  with 

foreign  nations  or  with  the  Indian  tribes. 
ciAiniB  not  to  Seo.  1607.  1^0  persou  shall  file  or  prosecute  in 
iMi^ierhavin^  the  Court  of  Claims,  or  in  the  Supreme  Court  on 
omutorespectiDg  appeal  thcrefrom,  any  claim  for  or  in  respect  to 
Bo?8^1£ti^g  ^for  which  he  or  toy  assignee  of  his  has  pending  in  any 
the  TJ.  a  other  court  any  suit  or  process  against  any  person 

who,  at  the  time  when  the  cause  of  action  alleged 
in  such  suit  or  process  arose,  was,  in  respect  there- 
to, acting  or  professing  to  act,  mediately,  or  im- 
mediately, under  the  authority  of  the  United 
States. 
AUenB.  Sec.  1068.  Aliens,  who  are  citizens  or  subjects 

m,  W7.^^**'  *^^'  of  any  government  which  accords  to  citizens  of  the 
221,269.^^*  ^^'  United  States  the  right  to  prosecute  claims  against 
517.^-  ^^^'  ^^'  such  Government  in  its  courts,  shall  have  the  priv- 
9  c!  cis!,'  254!  ^^^S^  of  prosecuting  claims  against  the  United 
States  in  the  Court  of  Claims,  whereof  such  courts 
by  reason  of  their  subject-matter  and  character, 
might  take  jurisdiction. 
Limitation.         Seg.  1069.    Every  claim  against  the  United 
iicPci8.*S8.  States,  cognizable  by  the  Court  of  Claims,  shall  be 
14  c.%.^114,  forever  barred  unless  the  petition  setting  forth  a 
'^i?  c?ci8.,  199.  statement  thereof  is  filed  in  the  court,  or  trans- 
19C.C18.,  498.  mitted  to  it  by  the  Secretary  of  the  Senate  or  the 
Clerk  of  the  House  of  Representatives  as  provided 
by  law,  within  six  years  after  the  claim  first  ac^ 
crues: 
ExMptions.         Provided^  That  the  claims  of  married  women? 
io7u!s!!i28!    first  accrued  during  marriage,  of  persons  under- 
94fm^''''^^'the  age  of  twenty-one  years  first  accrued  during 
minority,  and  of  idiots,  lunatics,  insane  persons,, 
and  persons  beyond  the  seas  at  the  time  the  claim 
accrued,  entitled  to  the  claim,  shall  not  be  barred 
if  the  petition  be  filed  in  the  court  or  transmitted,, 
as  aforesaid,  within  three  years  after  the  disability 
has  ceased;  but  no  other  disability  than  those- 
enumerated  shall  prevent  any  claim  f^m  being 
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barred,  nor  shall  any  of  the  said  disabilities  oper- 
ate cumulatively. 

Sec.  1070.  The  said  court  shall  have  power  to    ruIm  of  prao- 
•establish  rules  for  its  government  and  for  the  reg-   ^uhmentfor 
olation  of  practice  therein,  and  it  may  punish  for  ®®^**^"p*- 
contempt  in  the  manner  prescribed  by  the  common 
law,  may  appoint  commissioners,  and  may  exercise 
such  powers  as  are  necessary  to  carry  into  effect 
the  powers  granted  to  it  by  law. 

Sec.  1071.  The  judges  and  clerks  Si  said  court   oatiu  and  m. 
may  administer  oaths  and  affirmations,  take  ac-^^^a^^^^l 
knowledgments  of  instruments  in  writing,  and  give  ®  ®^^' 
certificates  of  the  same. 

Sec.  1072.  The  claimant  shall,  in  all  cases,  fully   Petition,  wh«t 

«.,.,.  ...,,.  to  86t  forth. 

set  forth  in  his  petition  the  claim,  is  wau.,  as. 

The  action  thereon  in  Congress,  or  by  any  of  the  cS^.,  262.^' 
Departments,  if  such  action  has  been  had ;  seeBnie7,p.8. 

What  persons  are  owners  thereof  or  interested 
therein, 

When  and  upon  what  consideration  such  persons 
became  so  interested ; 

That  no  assignment  or  transfer  of  said  claim,  or   Aas^nments. 
of  any  part  thereof  or  interest  therein,  has  beenpoS^p.^.'***"' 
made,  except  as  stated  in  the  petition ; 

That  said  claimant  is  justly  entitled  to  the  amount 
therein  claimed  from  the  United  States,  after  allow- 
ing aU  just  credits  and  offsets ; 

♦That  the  claimant,  and,  where  theclaim  has  been  i^y»i*j: 
assigned,  the  original  and  every  prior  owner  there-  7  c.  cui.,*28o.J 
of,  it'  a  citizen,  has  at  all  times  borne  true  allegiance  8  c.  cis..  453. " 
to  the  Government  of  the  United  States,  and  9^c?ci8.!«if*' 
whether  a  citizen  or  not,  has  not  in  any  way  volun-  1?  c.^c!8.!m». 
tarily  aided,  abetted,  or  given  encouragement  to ***S wajl?!^. 
rebellion  against  the  said  Government.  ^ ^' ®' ^' 

And  that  he  believes  the  facts  as  stated  in  the 
fiaid  petition  to  be  true. 

*  Note. — Since  the  decisions  of  the  Sapreme  Conrt  in  the  Armstrong  and 
Pargond  cases  (7  C.  Cls.,  iM,  289),  and  on  account  of  the  proclamation  of 
nniveraal  pardon  and  amnesty,  December  25,  1868  (15  Stat.,  L.,  711),  it  has 
not  been  deemed  necessary  to  inclnde  in  the  petition  or  to  prove  the  allega- 
tioDS  of  loyalty  set  out  in  this  section.  (History  of  the  Court,  17  C.  Cls.,  24). 
But  this  has  no  application  to  the  requirements  as  to  loyalty  in  certain 
Congressional  cases  by  section  4  of  the  Bowman  act  (post,  p.  54). 
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Y«rifloatioD.        And  the  said  petition  shall  be  verified  by  the 
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affidavit  of  the  claimant,  his  agent,  or  attorney. 
-  to  be  dis.     Sec.  1073.  The  said  allegations  as  to  true  alle- 
found  agKixkst glance  and  voluntary  aiding,  abetting,  or  giving 
iogianoe.2o.      'encouragement  to  rebellion  against  the  Govern- 
ment may  be  traversed  by  the  Government,  and  if 
on  the  trial  such  issues  shall  be  decided  against 
the  claimant,  his  petition  shall  be  dismissed. 
Bnrdenof proof     Sec.  1074.  Whenever  it  is  material  in  any  claim 

ud  evidence  m^-         ^.•,^,  j..  i.j 

to  loyalty.         to  ascertain  whether  any  person  did  or  did  not 
give  any  aid  or  comfort  to  the  late  rebellion,  the 
«Mnoteto»ec.  claimant  asserting  the  loyalty  of  any  such  person 
Histo^'  o^  tbe  to  the  United  States  daring  such  rebellion  shall  be 
84.  '    '*'  required  to  prove  affirmatively  that  such  person 

did,  during  said  rebellion,  consistently  adhere  to 
the  United  States,  and  did  give  no  aid  or  comfort 
to  persons  engaged  in  said  rebellion ;  and  the 
voluntary  residence  of  any  such  person  in  any 
place  where,  at  any  time  during  such  residence, 
the  rebel  force  or  organization  held  sway,  shall  be 
prima-facie  evidence  that  such  person  did  give  aid 
and  comfort  to  said  rebellion  and  to  the  persons 
engaged  therein. 
CommiBsioners  Sec.  1075.  The  Gourt  of  Glaims  shall  have  power 
mony.  to  appoint  commissioners  to  take  testimony  to  be 

used  in  the  investigation  of  claims  which  come  before 
it ;  to  prescribe  the  fees  which  they  shall  receive  for 
their  services,  and  to  issue  commissions  for  the  tak- 
ing of  such  testi  mony,  whether  taken  at  the  instance 
of  the  claimant  or  of  the  United  States. 
Power  to  call     Sec.  1076.  The  said  court  shall  have  power  to 
m^te  ?o?^i^o^  call  upon  any  of  the  Departments  for  any  informa- 
"Ma'cie..  382.tion  or  papers  it  may  deem  necessary,  and  shall 
have  the  use  of  all  recorded  and  printed  reports 
made  by  the  committees  of  each  House  of  Con- 
gress, when  deemed  necessary  in  the  prosecution  of 
its  business.  But  the  head  of  any  Department  may 
refuse  and  omit  to  comply  with  any  call  for  infor- 
mation or  papers  when,  in  his  opinion,  such  compli- 
ance would  be  injurious  to  the  public  Interest. 
When  teeti-     Seg.  1077.  When  it  appears  to  the  court  in  any 

mony  not  to  be^^^  ^j^^^  ^^^  ^^^^  ^^  ^^^^^  ^^  ^^^  petition  of  the 

claimant  do  not  famish  any  ground  for  relief,  it 
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shall  not  be  the  duty  of  the  court  to  authorize  the 
taking  of  any  testimony  therein. 

Sec.  1078.  No  witness  shall  be  exclnded  in  any    witneMM  not 
suit  in  the  Court  of  Claims  on  account  of  color.       ^ant  of  odSr.*^ 

Sec.  1079.  No  claimant,  nor  any  person  from  or  parties  and 
through  whom  any  snch  claimant  derives  his  Sd"exoi^^^ 
alleged  title,  claim  or  right  against  the  United ^40^^  1^612. 
States,  nor  any  person  interested  in  any  such  title,  ?  c.^cii.?i2i, 
daim,  or  right,  shall  be  a  competent  witness  in  the^^J^  ^^^^  ^^ 
Court  of  Claims  in  supporting  the  same,  and  no  j5c.cil;'  m 
testimony  given  by  such  claimant  or  person  shall  27l  ^  ^^'  ' 
be  used  except  as  provided  in  the  next  section.         J|  SSji^^ 

Sec.  1080.  The  court  may,  at  the  instance  of  the  i4&    '      '    ' 

Szaminatlon  of 

attorney  or  solicitor  appearing  in  behalf  of  the  ciAimaDt. 
United  States,  make  an  order  in  any  case  pending    is  c!cib.;i.  ' 

104  U  S    4^ 

therein,  directing  any  claimant  in   such  case  to  *  " 

api>ear,  upon  reasonable  notice,  before  any  com- 
missioner of  the  court,  and  be  examined  on  oath 
touching  any  or  all  matters  pertaining  to  said 
claim.  Snch  examination  shall  be  reduced  to 
writing  by  the  said  commissioner,  and  be  returned 
to  and  filed  in  the  court,  and  may,  at  the  discretion 
of  the  attorney  or  solicitor  of  the  United  States 
appearing  in  the  case,  be  read  and  used  as  evi- 
dence on  the  trial  thereof.  And  if  any  claimant, 
after  such  order  is  made,  and  due  and  reasonable 
notice  thereof  is  given  to  him,  fails  to  appear,  or 
refuses  to  testify  or  answer  fully  as  to  all  matters 
within  his  knowledge  material  to  the  issue,  the 
court  may,  in  its  discretion,  order  that  the  said 
cause  shall  not  be  brought  forward  for  trial  until 
he  shall  have  fully  complied  with  the  order  of  the 
court  in  the  premises. 

Sec.  1081.  The  testimony  in  cases  pending  before    Testimony 
the  Court  of  Claims  shall  be  taken  in  the  county  ponentreddes. 
where  the  witness  resides,  when  the  same  can  be 
conveniently  done. 

Seo.  1082.  The  Court  of  Claims  may  issue  sub-   witnessee,how 

•'  compelled  to  at- 

pcdnas  to  require  the  attendance  of  witnesses  in  tend  before  oom- 
order  to  be  examined  before  any  person  commis- 
sioned to  take  testimony  therein,  and  such  sub- 
pcBnas  shall  have  the  same  force  as  if  issued  from 
a  district  court,  and  compliance  therewith  shall  be 
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witoesaes.        Compelled  under  sach  roles  and  orders  as  the  court 
shall  establish. 
Seo.  1083.  In  taking  testimony  to  be  used  in 


support  of  any  claim,  opportunity  shall  be  given 
to  the  United  States  to  file  interrogatories,  or  by 
attorney  to  examine  witnesses,  under  such  regula- 
tions as  said  court  shall  prescribe ;  and  like  oppor- 
tunity shall  be  afforded  the  claimant,  in  cases 
where  testimony  is  taken  on  behalf  of  the  United 
States,  under  like  regulations. 

—how  sworn.  Seo.  1084.  The  commissioner  taking  testimony 
to  be  used  in  the  Court  of  Claims  shall  administer 
an  oath  or  affirmation  to  the  witnesses  brought 
before  him  for  examination. 

Feea  of  com-     Sec.  1085.  When  testimony  is   taken  for   the 

missloner,  by    _    .  .      .,        -  «     .,  ,     « 

whom  paid.  claimant,  the  fees  of  the  commissioner  before 
whom  it  is  taken,  and  the  cost  of  the  commission 
and  notice,  shall  be  paid  by  such  claimant ;  and 
when  it  is  taken  at  the  instance  of  the  Govern- 
ment, such  fees,  together  with  all  postage  incurred 
by  the  Assistant  Attomey-Oeneral,  shall  be  paid 
out  of  the  contingent  fund  provided  for  the  Court 
of  Claims,  or  other  appropriation  made  by  Con- 
gress for  that  purpose, 
oiftiins forfeited  Sbo.  1086.  Any  pcrsou  who  corruptly  practices 
or  attempts  to  practice  any  fraud  against  the 
United  States  in  the  proof,  statement,  establish- 
ment, or  allowance  of  any  claim,  or  of  any  part  of 
any  claim  against  the  United  States,  shall  ipso 
facto  forfeit  the  same  to  the  Government ;  and  it 
shall  be  the  duty  of  the  Court  of  Claims,  in  such 
cases,  to  find  specifically  that  such  fraud  was 
practiced  or  attempted  to  be  practiced,  and  there- 
upon to  give  judgment  that  such  claim  is  forfeited 
to  the  Government,  and  that  the  claimant  be  for- 
ever barred  from  prosecuting  the  same. 
New  tTiia  on     Seg.  1087.  When  judgment  is  rendered  against 

motion  of  AlftinU'  ^    •  «  •    «    « 

ant.  any  claimant,  the  court  may  grant  a  new  trial  for 

^20.  cis.,  883  j^^y  reason  which,  by  the  rules  of  common  law  or 
e%.^ai.*^44  chancery  in  suits  between  individuals,  would  fur- 
^'c^'^  26B  ^^^^  sufficient  ground  for  granting  a  new  trial. 

8C.  CU.,  118. 9*  C.  Cls.,  133.    10  C.  Cla.,  217,  305. 
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S^G.  1088.  The  Court  of  Claims,  at  any  time    New  trial  on 

...  .    .      •.  ,.        ,     ^         .,  ,  motion  of  United 

while  any  claim  is  pending  before  it,  or  on  appeal  statee. 

from  it,  or  within  two  years  next  after  the  final  ToSjii.     *'  **' 

disposition  of  such  claim,  may,  on  motion  on  be-  204.  m^^"  ^^ 

half  of  the  United  States,  grant  a  new  trial  and    Isc.'cS'.MtM, 

stay  the  payment  of  any  judgment  therein,  upon  ^ii^,  ci^,  es, 

such  evidence,  cumulative  or  otherwise,  as  sliall  ^^  gfjjj^  ,22. 

satisfy  the  court  that  any  fraud,  wrong,  or  injustice 

in  the  premises  has  been  done  to  the  United  States ; 

but  until  an  order  is  made  staying  the  payment  of 

a  judgment,  the  same  shall  be  payable  and  paid  as 

now  provided  by  law. 

Sec.  1089.  In  all  casesof  final  judgments  by  the    Payment  of 
Court  of  Claims,  or,  on  appeal,  by  the  Supreme  J^gg^^^^s,  oh. 
Court,  where  the  same  are  affirmed  in  favor  of  the  to^Ril^^fif)?*"* 
claimant,  the  sum  due  thereby  shall  be  paid  out  of 
any  general  appropriation  made  by  law  for  the 
payment  and  satisfaction  of  private  claims,  on 
presentation  to  the  Secretary  of  the  Treasury  of  a 
copy  of  said  judgment,  certified  by  the  clerk  of 
the  Court  of  Claims,   and  signed  by  the  chief 
justice,  or,  in  his  absence,  by  the  presiding  judge 
of  said  court. 

Sec.  1090.  In  cases  wliere  the  judgment  ai>pi'ulcd  intereet. 
from  is  in  favor  of  the  claimant,  and  the  same  is  ioFed.Bep.,88. 
affirmed  by  the  Supreme  Court,  interest  thereon 
at  the  rate  of  five  per  centum  shall  be  allowed  from 
the  date  of  its  presentation  to  the  Secretary  of  the 
Treasury  for  payment  as  aforesaid,  but  no  interest 
shaU  be  allowed  subsequent  to  the  affirmance,  un- 
less presented  for  payment  to  the  Secretary  of  the 
Treasury  as  aforesaid. 

Sec.  1091.  No  interest  shall  be  allowed  on  any    intereet  on 
claim  up  to  the  time  of  the  rendition  of  judgment    iooij.s.,43. 
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thereon  by  the  Court  of  Claims,  unless  upon  a         •     "     • 
contract  expressly  stipulating  for  the  payment  of 
interest. 

Sec.  1092.  The  payment  of  the  amount  due  by    Payment  of 
any  judgment  of  the  Court  of  Claims  and  of  any  i^p.^JS*,  L'°^ 
interest  thereon  allowed  by  law,  as  hereinbefore    i0aci2.';m 
provided,  shall  be  a  full  discharge  to  the  United 
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States  of  all  claim  and  demand  teaching  any.  of 
the  matters  involved  in  the  controversy. 
Final  jadg.  Seo.  1093.  Any  final  judgment  against  the 
claimant  on  any  claim  prosecuted  as  provided  in 
this  chapter  shall  forever  bar  any  farther  claim  or 
demand  against  the  United  States  arising  oat  of 
the  matters  involved  in  the  controversy. 

[miscellaneous  provisions.] 


Seo. 

188.  Attorney-General  to  transmit 
petition  in  certain  cases  to 
Departments,  officers,  &o, 


Seo. 
708.  Appeals,  time  and  manner  of 

taking. 
3477.   Assignments  of  claims  against 


—  to  be  famished  with  infer-,  United  States  before  issue  of 


mation;  what  th6  statement 
to  contain. 
—  one  statement  may   be  ased 


warrant  void. 
—  after  issue  of  warrant,  what 
to  recite. 


in  other  cases  of  the  same  3744.   Contracts    of    Secretaries    of 
class.  War,  Navy,  and  Interior  to 

707.  Appeals  to  Supreme  Court.         ^  be  in  writing,  signed,  &c. 

Attorney-Gen      Seg.  188.  In  all  suits  brought  against  the  United 
p5StiOTi*^Si- States  in  the  Court  of  Claims  founded  upon  any 
jS^jJ^.^*' contract,  agreement,  or  transaction  with  any  De- 
partment, or  any  Bureau,  officer,  or  agent  of  a 
Department,  or  where  the  matter  or  thing  on 
which  the  claim  is  based  has  been  passed  upon 
and  decided  by  any  Department,  Bureau,  or  officer 
authorized  to  adjust  it,  the  Attorney-General  shall 
transmit  to  such  Department,  Bureau,  or  officer,  a 
printed  copy  of  the  petition  filed  by  the  claimant, 
with  a  request  that  the  Department,  Bureau,  or 
officer,  shall  furnish  to  the  Attorney-General  all 
facts,  circumstances,  and  evidence  touching  the 
claim  in  the  possession  of  knowledge  of  the  De- 
partment, Bureau,  or  officer. 
Attorney.oen-     Such  Department,  Bureau,  or  officer  shall,  with- 
nisbed  witii  faiiout  delay,  and  within  a  reasonable  time,  furnish 
etatement  of  ^j^^  Attomey-Gcneral  with  a  full   statement,  in 
writing,  of  all  such  facts,  information,  and  proofs^ 
What  the  state-     The  Statement  shall  contain  a  reference  to  or 
ment  to  contain,  description  of  all  such  official  documents  or  papers, 
if  any,  as  may  furnish  proof  of  facts  referred  to 
in  it,  or  may  be  necessary  and  proper  for  the  de- 
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fense  of  the  CTnited  States  against  the  claim,  men-  ^^^l^*'^^^ 
tioning  the  Department,  office,  or  place  where  the  •!  *««  depwrt- 
same  is  kept  or  may  be  procured. 

If  the  claim  has  been  passed  upon  and  decided 
by  the  Department,  Bureau,  or  officer,  the  state- 
ment shall  succinctly  state  the  reasons  and  prin- 
ciples upon  which  such  decision  was  based. 

In  all  cases  where  such  decision  was  founded 
upon  any  act  of  Congress,  or  upon  any  section  or 
clause  of  such  act,  the  same  shall  be  cited  specif- 
ically ;  and  if  any  previous  interpretation  or  con- 
struction has  been  given  to  such  act,  section,  or 
daose  by  the  Department,  Bureau,  or  officer,  the 
same  shall  be  set  forth  succinctly  in  the  statement, 
and  a  copy  of  the  opinion  filed,  if  any,  shall  be  an-, 
nexed  to  it. 

Where  any  decision  in  the  case  has  been  based 
upon  any  regulation  of  a  Department,  or  where 
such  regulation  has,  in  the  opinion  of  the  Depart- 
ment, Bureau,  or  officer  transmitting  such  state- 
ment, any  bearing  upon  the  claim  in  suit,  the  same 
shall  be  distinctly  quoted  at  length  in  the  state- 
ment. 

But  where  more  than  one  case,  or  a  class  of  cases,  -one  statement 
is  pending,  the  defense  to  which  rests  upon  the  same  ™her***ci»«^  of 
facta,  circumstances,  and  proofs,  the  Department,  •*"•  ®^""' 
Bureau,  or  officer  shall  only  be  required  to  certify 
and  transmit  one  statement  of  the  same,  and  such 
statement  shall  be  held  to  apply  to  all  such  cases, 
as  if  made  out,  certified,  and  transmitted  in  each 
case  respectively. 

Sec.  707.  An  appeal  to  the  Supreme  Court  shall    Appeals  to  Su- 
be  allowed,  on  behalf  of  the  United  States,  from'^^cfcia.^M,??, 
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all  judgments  of  the  Court  of  Claims  adverse  to  the  7  c.  cia.,  1, 2, 
United  States,  and  on  behalf  of  the  plaintilf  in  any  isb.^Mfi^'  m\ 
case  where  the  amount  in  controversy  exceeds  three  ^'c^faiaf,'  m, 
thousand  dollars,  or  where  his  claim  is  forfeited  to  "J*  a ViS^i,  2a. 
the  United  States  by  the  judgment  of  said  court,  ^io  0!  ^i.,  208; 
as  provided  in  section  one  thousand  and  eighty-six.  ^^li^;  ^.^  145, 
Sec.  708.  All  appeals  from  the  Court  of  Claims  „,-„J^°>J^'»;j* 
shall  be  taken  within  ninety  days  after  the  judg-*»K- 
meut  is  rendered,  and  shall  be  allowed  under  such 
legulations  as  the  Supreme  Court  may  direct. 
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AMignmont  of     Seo.  3477.  All  transfers  and  assignments  made 
United Stotosbe.  of  any  claim  apon  the  United  States,  or  of  any  part 
Smt^?d.°'^"'or  share  thereof,  or  interest  therein,  whether  abso- 
18^0?  cifc.^i,  lute  or  conditional,  and  whatever  may  be  the  con- 
'"i^a'ciB.,  112,  sideration  therefor,  and  all  powers  of  attorney,  or- 
^6 ecu.,  247.  ders,  or  other  aathorities  for  receiving  payment  of 
42of  ^'  ^^**  "*•  any  such  claim,  or  of  any  part  or  share  thereof,  shall 
St  u!  I"  484.'    ^  absolutely  null  and  void,  unless  they  are  freely 
iSF'i'J^   made  and  executed  in  the  presence  of  at  least  two 
^^ iL£,  1072.  attesting  witnesses,  after  the  allowance  of  such  a 
claim,  the  ascertainment  of  the  amount  due,  and 
the  issuing  of  a  warrant  for  the  payment  thereof. 
— After  iBsneof     Such  transfers,  assignments,  and  powers  of  attor- 
^nrant,  what  to  ^^^^  mugt  recitc  the  warrant  for  payment,  and  must 
be  acknowledged  by  the  person  making  them,  before 
an  officer  havin  g  authority  to  take  acknowledgments 
of  deeds,  and  shall  be  certified  by  the  officer ;  and 
it  must  appear  by  the  certificate  that  the  officer,  at 
the  time  of  the  acknowledgment,  read  and  fully 
explained  the  transfer,  assignment,  or  warrant  of 
attorney  to  the  person  acknowledging  the  same, 
ccmtnuste    of     Sec.  3744.  It  Shall  be  the  duty  of  the  Secretary 
Wax,  Navy,  andof  War,  of  the  Secretary  of  the  Navy,  and  of  the 
writing'  signed!  Secretary  of  the  Interior  to  cause,  and  require  every 
4  c.  cis.,  860,  contract  made  by  them  severally  on  behalf  of  the 
6*0.  cia.,  65.    Government,  or  by  their  officers  under  them  ap- 
6».  ^'  ^^'*^'  **•  pointed  to  make  such  contracts,  to  be  reduced  to 
11  cicli'.m  writing,  and  signed  by  the  contracting  parties  with 
524?  ^'  ^^••^^' their  names  at  the  end  thereof;  a  copy  of  which 
18  c.^cii'.fw«,  slJi^^l  be  filed  by  the  officer  making  and  signing  the 
^*u.'s^f'  contract  in  the  Betums  Office  of  the  Department  of 
log^.^S^Se    *^®  Interior,  as  soon  after  the  contract  is  made  as 
possible,  and  within  thirty  days,  together  with  all 
bids,  offers,  and  proposals  to  him  made  by  persons 
to  obtain  the  same,  and  with  a  copy  of  any  adver- 
tisement he  may  have  published  inviting  bids,  offers, 
or  proposals  for  the  same.     All  the  copies  and 
,  papers  in  relation  to  each  contract  shall  be  attached 

together  by  a  ribbon  and  seal,  and  marked  by  num- 
bers in  regular  order,  according  to  the  number  of 
papers  composing  the  whole  return,  (see  §§  si9-ais.] 


^OTS   OF   CON^aHESS. 


1864. 
Chapter  240. 

AK  ACT  to  restrict  the  jnrisdictioD  of  the  Court  of  Claims, 
and  to  provide  for  the  payment  of  oert-aiu  demands  for 
qnartermasters'  stores  and  subsistence  supplies  furnished 
to  the  Army  of  the  United  States. 


July  4,  1864. 
13  Stat.  L.,  881. 


Jurisdiction  of  court  not  to  ex- 
tend to  claims  for  destruction 
of  property  in  the  rebellion. 

Claims  of  certain  loyal  citizens  for 
quartermasters'  stores,  how  to 
be  settled. 


Bee. 


Claims  of  certain  loyal  citizens 
for  subsistence  fnrniseed  to  the 
Army,  how  to  be  settled. 


Be  it  en€U3tedj  &e.^  That  the  jurisdiction  of  the   Judidiotioii  oi 
Gourt  of  Claims  shall  not  extend  to  or  include  any  tend to^iaims  for 
claim  against  the  United  States  growing  out  of  the  propeity^L  the 
destruction  or  appropriation  of,  or  damage  to,  prop-  "i8c!ci«.R..94. 
erty  by.  the  Army  or  Kavy,  or  any  part  of  the    ®®®i**^- 
Army  or  Navy,  engaged  in  the  suppression  of  the 
rebeUion,  from  the  commencement  to  the  close 
thereof. 

Sec.  2.  That  all  claims  of  loyal  citizens  in  States   claims  of  oer. 
not  in  rebellion,  for  quartermasters'  stores  actually  lens  tovqaJue. 
furnished  to  the  Army  of  the  United  States,  andh^to^slttii^. 
receipted  for  by  the  proper  of&cer  receiving  the 
same,  or  which  may  have  been  taken  by  such  of&cers 
without  giving  such  receipt,  may  be  submitted  to 
the  Quartermaster-General  of  the  United  States, 
accompanied  with  such  proofs  as  each  claimant  can 
present  of  the  facts  in  his  case  ]  and  it  shall  be  the 
duty  of  the  Quartermaster-General  to  cause  such 
claim  to  be  examined,  and,  if  convinced  that  it  is 
jost,  and  of  the  loyalty  of  the  claimant,  and  that 

LI 
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the  stores  have  been  actually  received  or  taken  for 
the  use  of  and  used  by  said  Army,  then  to  rexK)rt 
each  case  to  the  Third  Auditor  of  the  Treasury, 
with  a  recommendation  for  settlement. 
Claims  of  cer.  Seo.  3.  That  all  claims  of  loyal  citizens  in  States 
zens^for^s^b^t^  Qot  in  rebellion  for  subsistence  actually  furnished 
Sr^y^^ow  to  said  Army,  and  receipted  for  by  the  proper  officer 
receiving  the  same,  or  which  may  have  been  taken 
by^uch  officers  without  giving  such  receipt,  may 
be  submitted  to  the  Commissary-General  of  Sub- 
sistence, accompanied  with  such  proofs  as  each 
claimant  may  have  to  offer ;  and  it  shall  be  the 
duty  of  the  Oommissary-General  of  Subsistence  to 
cause  each  claim  to  be  examined,  and,  if  convinced 
that  it  is  just,  and  of  the  loyalty  of  the  claimant, 
and  that  the  stores  have  been  actually  received  or 
taken  for  the  use  of  and  used  by  said  Army,  then 
to  report  each  case  for  paymentto  the  Third  Auditor 
of  the  Treasury,  with  a  recommendation  for  settle- 
ment. 
July  4, 1864. 


1866. 
Eesolution  50. 

June  8, 1866.     JOINT  BESOLUTION  to  extend,  Ac,  "An  act  to  restriot 
UStat.  L.,  860.     the  jarisdiction  of  the  Court  of  Claims,  &c.,"  for  quarter^ 
maaten'  stores  and  subsistence  supplies  furnished. 

Extending  the  act  of  July  4, 1864,  to  the  counties  of  Berkeley 
and  Jefferson,  in  West  Virginia. 

B3rt^ifl«  the     Be  it  resolved^  ifcc,  That  the  provisions  of  the  act 

to  the  ooimtieflo^  of  Congress  of  July  fourth,  eighteen  hundred  and 

fewm  *ff*wit  sixty-four,  entitled  "An  act  to  restrict  the  jarisdio- 

*^*  tion  of  the  Court  of  Claims,  and  for  other  purposes,** 

be,  and  the  same  are  hereby,  construed  to  extend 

to  the  counties  of  Berkeley  and  Jefiferson,  of  the 

State  of  West  Virginia. 

June  18, 1866. 
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1867. 
Chapter  57. 

AN  ACT  to  declare  the  sense  of  an  act  entitled  "An  act  to    February     21. 
restrict  the  Jurisdiction  of  the  Court  of  Claims,  &Ai,"  14  Stat.  L.,  897. 

Sec.  Sec. 

1.  Claims  for  supplies,  &c.,  taken  or     — .  Tennessee  ^nd  West  Virginia  ex- 
osed  by  the  Union  troops,  or  for  i  cepted. 

iigaries  caused  by  them  in  a  | 
State,  4bc.,  declared  in  insurrec- 
tion, or,  &c.,  not  to  be  settled. 

Be  itenaetedj  (£rc.,  That  the  provisions  of  chapter   Claims  for  sup. 
two  hundred  and  forty  of  the  acts  of  the  Thirty-  or'*uaed***W  i£e 
eighth  Congress,  first  session,  approved  Jaly  fourth,  or"  for  ijojnt^ 
eighteen  hundred  and  sixty-four,  shall  not  be  con-  ^  a  sta£e.  ^^ 
Btrued  to  authorize  the  settlement  of  any  claim  for  J^SSJf  w.  St, 
supplies  or  stores  taken  or  furnished  for  the  use  of, "«  0.^1^*94!*' 
or  used  by,  the  armies  of  the  United  States,  nor 
for  the  occupation  of,  or  injury  to,  real  estate,  nor 
for  the  consumption,  appropriation,  or  destruction 
oi^  or  damage  to,  personal  property,  by  the  mili- 
t{^  authorities  or  troops  of  the  United  States, 
where  such  claim  originated  during  the  war  for  the 
suppression  of  the  southern  rebellion,  in  a  State 
or  part  of  a  State  declared  in  insurrection  by  the 
proclamation  of  the  President  of  the  United  States,    12  stet.  1200. 
dated  July  first,  eighteen  hundred  and  sixty-two, 
or  in  a  State  which  by  an  ordinance  of  secession 
attempted  to  withdraw  from  the  United  States 
Government : 

Provided,  That  nothing  herein  contained  shall   T«»f «Sf«  ■»* 

'  ^  ,    ,  West  Virginia 

repeal  or  modify  the  effect  of  any  act  or  joint  reso-  excepted. 
lution  extending  the  provisions  of  the  said  act  of 
July  fourth,  eighteen  hundred  and  sixty-four,  to 
the  loyal  citizens  of  the  State  of  Tennessee,  or  of 
the  State  of  West  Virginia,  or  any  county  therein. 
[Became  a  law  February  2i^  1867,  toithout  the  Presi- 
dent's approval.] 


LIV  ACTS  OF  1874,  1877. 

1874.   . 
Ghapteb  468. 

June  28, 1874.   AN  ACT  to  amend  ''An  aot  to  amend  an  act  entitled  *An  act 
18  Stat.^  2M    ^  establish  a  court  for  the  inrestigation  of  claims,' "  &c. 
1  Snppl.  to  R.  , 

^•*  ^®^*  Three  judges  to  constitute  a  quornm,  &c. 

Three  jndgtm     Be  it  enootedj  &o.i  That  any  three  judges  of  the 
qvo^'^^?  *  Court  of  Claims  shall  constitute  a  quorum :  Pro- 
B.  8.,  1058.      ^{^ed^  That  the  concurrence  of  three  judges  shall 
be  necessary  to  the  decision  of  any  case. 
June  23, 1874. 

1877. 
Ghapteb  105. 

March  31, 1877.  AN  ACT  making  appropriations  for  sundry  ciyil  expenses  of 

18  Stat.  L.  344.  ^he  Government,  4kc. 

1  Snppl.  to  R. 
8.,  288.  Cost  of  records  in  Supreme  Court  and  Court  of  Claims,  how 

to  be  paid  for. 

Cost  of  records     Be  it  enocttd^  &c,^         •         •         •         •         • 

Bnd°<&'o'!Srt''"Jf  There  shall  be  taxed  against  the  losing  party  in 

paid  for.  ^^^    each  and  every  cause  pending  in  the  Supreme 

Court  of  the   United  States  or  in  the  Court  of 

Claims  of  the  United  States,  the  cost  of  printing 

the  record  in  such  case,  which  shall  be  collected^ 

except  when  the  judgment  is  against  the  United 

States,  by  the  clerks  of  said  courts  respectively^ 

and  paid  into  the  Treasury  of  the  United  States; 

but  this  shall  only  apply  to  records  printed  after 

the  first  of  October  next.       •       •      •        •        • 

March  3, 1877. 


1880. 
Chapter  243. 

June  16, 1880.    *^^  •^CJT  to  provide  for  the  settlement  of  all  9utstanding 
claims  against  the  District  of  Columbia,  and  conferring 


^District  claims    jurigdiction  on  the  Court  of  Claims  to  hear  the  same,  and 
for  other  purposes. 


*  This  act  is  printed  In  full  in  15  C.  Cls.,  VII,  and  Supplement  to  Revised 
Statutes,  562,  and  21  Stat.  L.,284. 
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1883. 

Ghapteb  116. 

AN  ACT  to  afford  aasistance  and  relief  to  Congreas  and  the    ^^^^  '*  i^^* 

Execative  Departments  in  the  investigation  of  claims  and — -' 

demands  against  the  Oovemment. 


8m. 

1.  Either  Honse  of  Congress,  or  any 

committee,  may  send  to  Court  of 
Claims  any  claim  or  matter  in- 
Yolving  investigation  of  facto. 

—  facts  fonnd  to  he  reported  to 
Congress,  Ac. 

2.  Heads  of  Departments  may  send 

to  Court  of  Claims  any  claim  or 
matter  involving  controversies 
of  fact  or  law. 

—  on  report  from  court  the  De- 
partment to  he  guided  hy  the 
findings  and  opinion. 

3.  Jurisdiction  not  to  extend  to  cer- 

tain war  claims. 


See. 

—  nor  to  cases  now  harred  hy  ex- 
isting law. 

4.  In  claims  for  supplies  fhmished 
Army  or  Navy  during  late  war, 
loyalty  to  be  proved  as  a  pre- 
liminary issue,  Stc, 

—  unless  so  proved  court  not  to 
have  Jurisdiction. 

5.  Attorney-General,  Ac,  to  defend 
United  States,  and  may  inter- 
pose counter-claims,  ^bc. 

6.  Parties  and  persons  interested  may 
he  witnesses. 

7.  Beports  of  court  to  Congress  shall 
he  then  continued  until  acted 
upon. 

Be  it  wacted,  dkc.  [Seotion  1],  That  whenever  a'  Either  Hoase 
claim  or  matter  is  pending  before  any  committee  sny  o^l^itt^ 
of  the  Senate  or  House  of  Bepresentatives,  or  be-  cmurt  of  ciLi^ 
fore  either  Honse  of  Congress,  which  involves  the  to/t^^vi^^. 
investigation  and  determination  of  facts,  the  com-  JS^V**"  **' 
mittee  or  house  may  cause  the  same,  with  the   ^^^'-^^.m!- 
vouchers,  papers,  proofs,  and  docuu'.ents  pertaining 
thereto,  to  be  transmitted  to  the  Court  of  Claims  of 
the  United  States,  and  the  same  shall  there  be  pro- 
ceeded in  under  such  rules  as  the  court  may  adopt* 

'This  act  does  not  repeal  Revised  Statutes,  section  1063,  which  author- 
izes the  head  of  a  Department  to  transmit  to  the  Court  of  Claims  any  cases 
of  the  class  of  which,  hy  reason  of  the  suhject*matter  and  character,  the 
court  might  take  Jurisdiction  of  on  the  voluntary  action  of  claimants,  and 
which  are  set  forth  in  Revised  Statutes,  section  1059. 

Nor  does  it  repeal  that  provision  in  section  1059  of  the  Revised  Statutes 
which  gives  the  court  Jurisdiction  to  hear  and  determine  "all  claims  which 
may  be  referred  hy  either  house  of  Congress." 

In  all  tho  above-mentioned  cases  the  court  has  Jurisdiction  to  enter 
judgment. 

Care  must  therefore  he  taken  in  referring  to  the  court  cases  which  might 
come  under  either  the  Revised  Statutes,  or  the  act  of  March  3,  1883,  to 
specify  under  which  law  the  reference  is  made. 

16234— Vol.  20 — -Y 


liVC  THE  BOWMAN  ACT. 

be^^reportS^  to     ^^®^  *^®  **^^  ^^^^^  ^*^®  '^^'^  found^  the  court 
^  w'c^ciif^is*  ®^*^^  ^^*  enter  judgment  thereon,  but  shall  report 
^4.    '     "^     *  the  same  to  the  committee  or  to  the  house  by 
which  the  case  was  transmitted  for  its  considera- 
tion. 
HeAds  of  De-     Seg.  2.  That  whcn  a  claim  or  matter  is  pending 
IS?tSJ*court*o^in  any  of  the  Executive  Departments  which  may 
SlSttSLf^  involve  controverted  questions  of  fact  or  law,  the 
^iSdb  o7uw/^  head  of  such  Department  may  transmit  the  same, 
msM,  ^*'''  ^^*  ^^^^  ***®  vouchers,  papers,  proofs,  and  documents 
ifwiiMn'f  (MM,  pertaining  thereto,  to  said  court,  and  the  same 
^ pita's  ooM,  shall  be  there  proceeded  in  under  such  rules  as  the 
^  ^-  ^^-  court  may  adopt.* 

On  report  fh)m     Whcu  the  facts  and  conclusions  of  law  shall  have 

^*^enrto^£been  found,  the  court  shall  not  enter  judgment 

S^lo«Bui^(^iii^  thereon,  but  shall  report  its  findings  and  opinions 

^^^'  to  the  Department  by  which  it  was  transmitted 

for  its  guidance  and  action. 

jarisdiotion     Seg.  3.  The  jurisdiction  of  said  court  shall  not 

?ertau^war  extend  to  or  include  any  claim  against  the  United 

oiainiB.  States  growing  out  of  the  destruction  or  damage 

to  property  by  the  Army  or  Navy  during  the  war 

for  the  suppression  of  the  rebellion,  or  for  the  use 

and  occupation  of  real  estate  by  any  part  of  the 

military  or  naval  forces  of  the  United  States  in  the 

operations  of  said  forces  during  the  said  war  at  the 

seat  of  war ; 

yor  to  oases     Nor  Shall  the  said  court  have  jurisdiction  of 

existiDgUw.    ^any  claim  against  the  United  States  which  is  now 

19  C    Cls.  491 

619.  *     '  barred  by  virtue  of  the  provisions  of  any  law  of 

the  United  States. 
In  oufans  for  Seo.  4.  In  any  case  of  a  claim  for  supplies  or 
od^mror  Ksry  storcs  takcu  by  or  fumishcd  to  any  part  of  military 
lo^fty  ^o^e  or  naval  forces  of  the  United  States  for  their  use 
fimbuff^iss?oi  during  ^^®  ^^^  ^^^  ^^^  ^^^  suppression  of  the  re- 
^'  beUion,  the  petition  shall  aver  that  the  person  who 

ftimished  such  supplies  or  stores,  or  from  whom 
such  supplies  or  stores  were  taken,  did  not  give 
any  aid  or  comfort  to  said  rebellion,  but  was  through- 
out that  war  loyal  to  the  Government  of  the  United 


*  See  note  on  preceding  page. 
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States,  and  the  fact  of  such  loyalty  shall  be  a  jaris- 
dictional  fact; 

And  unless  the  said  court  shall,  on  a  preliminary    Unlets     to 
inquiry,  And  that  the  person  who  furnished  suchirhaTe^uSt^S^ 
supplies  or  stores,  or  from  whom  the  same  were^^^' 
taken  as  aforesaid,  was  loyal  to  the  (xovernment 
of  the  United  States  throughout  said  war,  the  court 
shall  not  have  jurisdiction  of  such  cause,  and  the 
same  shall,  without  further  proceedings,  be  dis- 
missed. 

Sbg.  5.  That  the  Attorney-General  or  his  assist-   AttoneyG^n- 
ants,  under  his  direction,  shall  appear  for  the  de- united  states, 
fense  and  protection  of  the  interests  of  the  United^ 'So an^er- 
States  in  all  oases  which  may  be  transmitted  to°^S.,'^|fj  io6». 
the  Court  of  Claims  under  this  act,  with  the  same  ^^* 
power  to  interpose  counter-claims,  offsets,  defenses 
for  fraud  practiced  or  attempted  to  be  practiced  by 
claimants,  and  other  defenses,  in  like  manner  as 
he  is  now  required  to  defend  the  United  States  in 
said  court 

Sec.  6.  That  in  the  trial  of  such  cases  no  person   Parties  and 

persons  Interest- 

shall  be  excluded  as  a  witness  because  he  or  she  is  ed  m*y  be  wit- 
a  party  to  or  interested  in  the  same.  "***^' 

Sko.  7.  That  reports  of  the  Court  of  Claims  to   Beports  of 

oourt  to  Congress 

Congress  under  this  act,  if  not  finally  acted  upon  sk^  be  o^tin. 
during  the  session  at  which  they  are  reported,  shall  gresstoCongress 
be  continued  from  session  to  session  and  from  Con-     *^     ^^^ 
gress  to  Congress  until  the  same  shall  be  finally 
acted  upon. 
Mabgh  3, 1883. 


Lvin 


FRENCH  SPOLIATION  ACT  OF  1885. 


1885. 
Ghapteb  — . 

AN  ACT  to  provide  for  theascertaiDment  of  claims  of  Ameri*  JanoTy  20, 1885 
can  citizens  for  spoliations  committed  by  the  French  prior    28  Stat, 
to  the  thirty-first  day  of  Jnly,  eighteen  hundred  and  one. 


1.  Claims  for  indemnity  on  France  for 

illegal  captures,  &o.,  prior  to 
July  31,  1801,  referred  to  Court 
of  Claims. 
—  Certain  classes  not  included. 

2.  Court  may  make  rules. 

3.  Validity  of  claims  to  be  deter- 

mined.    Proceedings   and    evi- 
dence. 


4.  Attorney-General  to  appear  and 

resist  cUims. 

5.  Documents  and   evidence   from 

abroad  to  be  obtained. 

6.  Court  to  report  to  Congress  an- 

nually. Claims  not  presented 
within  two  years  to  be  barred. 
United  States  not  committed  to 
payment. 


Claims  for  in-    Be  it  enooted^  &c.  [Section  1],  That  sach  citi- 
FnmMfar2iegiaz6Q8  of  the  United  states,  or  their  legal  represent- 

oaptnrea,    &o., 


theooart. 


rafor^^jiiiysilativeSy  as  had  valid  claims  to  indemnity  upon  the 
1801,  referred  to  pj^^jj,  Government  arising  out  of  illegal  oaptores, 
detentions,  seizures,  condemnations,  and  confisca- 
tions prior  to  the  ratification  of  the  convention  be- 
tween the  United  States  and  the  French  Republic 
concluded  on  the  thirtieth  day  of  September,  eight- 
een hundred,,  the  ratifications  of  which  were  ex- 
changed on  the  thirty-first  day  of  July  following, 
may  apply  by  petition  to  the  Court  of  Claims, 
within  two  years  from  the  passage  of  this  act,  as 
hereinafter  provided  : 

Provided^  That  the  provisions  of  this  act  shall 
not  extend  to  such  claims  as  were  embraced  in  the 
convention  between  the  United  States  and  the 
French  Bepnblic  concluded  on  the  thirtieth  day  of 
April,  eighteen  hundred  and  three; 

'Sot  to  such  claims  growing  out  of  the  acts  of 
France  as  were  allowed  and  paid,  in  whole  or  in 
part,  under  the  provisions  of  the  treaty  between 
the  United  States  and  Spain  concluded  on  the 
twenty -second  day  of  February,  eighteen  hundred 
and  nineteen ; 

Nor  to  such  claims  as  were  allowed,  in  whole  or 

in  part,  under  the  provisions  of  the  treaty  between 

he  United  States  and  France  concluded  on  the 


—Certftin  ex- 
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fourth  day  of  July,  eighteen  hundred  and  thirty- 
one. 

8bo.  2.  That  the  court  is  hereby  authorized  to   Covrt  mmj 
make  all  needftil  rules  and  regulations,  not  contra-      *    ^ 
vening  the  laws  of  the  land  or  the  provisions  of  am  boIm  los, 
this  act«  for  executing  the  provisions  hereof. 

Sso.  3.  That  the  court  shall  examine  and  deter-   validity  of 
mine  the  validity  and  amount  of  all  the  claims  in-  teimined. 
eluded  within  the  description  above  mentioned,  to- 
gether with  their  present  ownership,  and,  if  by 
assignee,  the  date  of  the  assignment,  with  the  con- 
sideration paid  therefor : 

Pnmdedy  That  in  the  course  of  their  proceed-  Pioceedings 
ings  they  shall  receive  all  suitable  testimony  on  *"*  •^*^«"«^ 
oath  or  affirmation,  and  all  other  proper  evidence, 
historic  and  documentary,  concerning  the  same ; 
and  they  shall  decide  upon  the  validity  of  said 
claims  according  to  the  rules  of  law,  municipal  and 
international,  and  the  treaties  of  the  United  States 
applicable  to  the  same,  and  shall  report  all  such 
conclusions  of  fact  and  law  as  in  their  judgment 
may  affect  the  liability  of  the  United  States  there- 
for. 

Sec.  4.  That  the  court  shall  cause  notice  of  all  Attorney-Gen. 
petitions  presented  under  this  act  to  be  served  on  mdwwtrto&mt! 
the  Attorney-General  of  the  United  States,  who 
shall  be  authorized,  by  himself  or  his  assistant,  to 
examine  witnesses,  to  cause  testimony  to  be  taken, 
to  have  access  to  all  testimony  taken  under  this 
act,  and  to  be  heard  by  the  court.  He  shall  resist 
all  claims  presented  under  this  act  by  all  proper 
legal  defenses. 

Seo.  5.  That  it  shall  be  the  duty  of  the  Secre-   Docwnentouid 
tary  of  Btate  to  procure,  as  soon  as  possible  after  Si^  to  £fob^ 
the  passage  of  this  act,  through  the  American  min-  **"*^'  "**^  ^' 
ister  at  Paris  or  otherwise,  all  such  evidence  and 
documents  relating  to  the  claims  above  mentioned 
as  can  be  obtained  from  abroad ;  which,  together 
with  the  like  evidence  and  documents  on  file  in  the 
Department  of  State,  or  which  may  be  filed  in  the 
Department,  may  be  used  before  the  court  by  the 
claimants  interested  therein,  or  by  the   United 
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States,  bot  the  same  shall  not  be  removed  fh>m  the 
flies  of  the  court; 

And  after  the  hearings  are  closed  the  record  of 
the  proceedings  of  the  court  and  the  documents 
produced  before  them  shall  be  deposited  in  the 
Department  of  State, 
cg^  to  report     Seg.  6.  That  ou  the  first  Monday  of  December 
rnuoiy.  in  each  year  the  court  shall  report  to  Congress,  for 

final  action,  the  facts  found  by  it,  and  its  conclu- 
sions in  all  cases  which  it  has  disposed  of  and  not 
previously  reported. 

Such  finding  and  report  of  the  court  shall  be 
taken  to  be  merely  advisory  as  to  the  law  and  facts 
found,  and  shall  not  conclude  either  the  claimant 
or  Congress ; 
ciAimsnot  i>r«.     And  all  claims  not  finally  presented  to  said  court 
TMis  bMmd.^^  within  the  period  of  two  years  limited  by  this  act 
shall  be  forever  barred ; 
TTnited  States     And  nothing  iu  this  act  shall  be  construed  as 
J^SSf**^^  committing  the  United  States  to  the  payment  of 
any  such  claims. 
January  20, 1885. 
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LEGISLATION  OF  THE  FORTY-EIGHTH  CONGRESS,  SEC- 
OND SESSION,  RELATING  TO  THE  COURT  OF  CLAIMS. 


[Peivatb— No.  14.] 

AK  ACT  for  the  relief  of  William  BoweD. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  tke 
United  States  of  America  in  Congress  assembled^  That  the  claim 
of  William  Bowen  for  three  thoasand  seven  handred  and  forty- 
nine  dollars  and  eighty  cents,  as  a  balance  dnehim  for  abating 
certain  noisances  ander  authority  of  the  late  Board  of  Health 
of  the  District  of  Oolambia,  be  referred  to  the  Court  of  Claims 
for  its  decision  and  adjudication  upon  the  merits  of  the  claim 
according  to  law  and  the  practice  of  said  court,  without  regard 
to  the  statute  of  limitations  or  the  conclusiveness  of  a  certain 
receipt  signed  by  said  Bowen,  in  eighteen  hundred  and  seventy- 
Ave,  in  full  settlement  for  all  claims  against  the  District  of  Co- 
Inmbia  for  said  work. 

Approved,  January  20th,  1885. 


[Public— No.  13.J 

AK  ACT  to  provide  for  the  Moertainment  of  claims  of  American  citizens  for 
■poliationg  committed  by  the  French  prior  to  the  thirty-first  day  of  July, 
eighteen  handred  and  one. 

Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled^  That  such  citi- 
zens of  the  United  States,  or  their  legal  representatives,  as  had 
vaHd  claims  to  indemnity  upon  the  French  Gk)vemment  arising 
out  of  illegal  captures,  detensions,  seizures,  condemnations,  and 
confiscations  prior  to  the  ratification  of  the  convention  between 
the  United  States  and  the  French  Republic  concluded  on  the 
thirtieth  day  of  September,  eighteen  hundred,  the  ratifications 
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of  which  were  exchanged  on  the  thirty-first  day  of  Jaly  follow- 
ing, may  apply  by  petition  to  the  Court  of  Claims,  within  two 
years  from  the  passage  of  this  act,  as  hereinafter  provided : 
Providedj  That  the  provisions  of  this  act  shall  not  extend  to 
snch  claims  as  were  embraced  in  the  convention  between  the 
United  States  and  the  French  Bepablic  concluded  on  the  thir- 
tieth day  of  April,  eighteen  hundred  and  three ;  nor  to  such 
claims  growing  out  of  the  acts  of  France  as  were  allowed  and 
paid,  in  whole  or  in  part,  under  the  provisions  of  the  treaty  be- 
tween the  United  States  and  Spain  concluded  on  the  twenty- 
second  day  of  February,  eighteen  hundred  and  nineteen ;  nor 
to  such  claims  as  were  allowed,  in  whole  or  in  part,  under  the 
provisions  of  the  treaty  between  the  United  States  and  France 
concluded  on  the  fourth  day  of  July,  eighteen  hundred  and 
thirty -one. 

Sec.  2.  That  the  court  is  hereby  authorized  to  make  all  need- 
ful rules  and  regulations,  not  contravening  the  laws  of  the 
land  or  the  provimons  of  this  act,  for  executing  the  provisions 
hereof. 

Sec.  3.  That  the  court  shall  examine  and  determine  the  valid- 
ity and  amount  of  all  the  claims  included  within  the  descrip- 
tion above  mentioned,  together  with  their  present  ownership, 
and,  if  by  assignee,  the  date  of  the  assignment,  with  the  con- 
sideration paid  therefor :  Providsd,  That  in  the  course  of  their 
proceedings  they  shall  receive  all  suitable  testimony  on  oath 
or  affirmation,  and  all  other  proper  evidence,  historic  and  docu- 
mentary, concerning  the  same ;  and  they  shall  decide  upon  the 
validity  of  said  claims  according  to  the  rules  of  law,  municipal 
and  international,  and  the  treaties  of  the  United  States  appli-  ^ 
cable  to  the  same,  and  shall  report  all  such  tcondusions  of  fact 
and  law  as  in  their  judgment  may  affect  the  liability  of  the 
United  States  therefor. 

Seo.  4.  That  the  court  shall  cause  notice  of  all  petitions  pre- 
sented under  this  act  to  be  served  on  the  Attorney-Oeneral  of 
the  United  States,  who  shall  be  authorized,  by  himself  or  his 
assistant,  to  examine  witnesses,  to  cause  testimony  to  be  taken, 
to  have  access  to  all  testimony  taken  under  this  aot,  and  to  be 
heard  by  the  court  He  shall  resist  all  claims  presented  under 
this  act  by  all  proper  legal  defenses. 

Sso.  5.  That  it  shall  be  the  duty  of  the  Secretary  of  State  to 
procure,  as  soon  as  possible  after  the  passage  of  this  act,  through 
the  American  minister  at  Paris  or  otherwise,  all  such  evidenoe 
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aod  documents  relating  to  the  clainfi  above  mentioned  as  can 
be  obtained  from  abroad ;  which,  together  with  the  like  evi- 
dence and  documents  ou  file  in  the  Department  of  State,  or 
which  may  be  ftled  in  the  Department,  may  be  nsed  before  the 
ooort  by  the  claimants  interested  therein,  or  by  the  United 
States,  bat  the  same  shall  not  be  removed  from  the  files  of  the 
court;  and  after  the  hearings  are  closed  the  record  of  the  pro- 
ceedings of  the  court  and  the  documents  produced  before  them 
shall  be  de|K>8ited  in  the  Department  of  State. 

Ssc.  6.  That  on  the  first  Monday  of  December  in  each  year 
the  court  shall  report  to  Congress,  for  final  action,  the  facts 
found  by  it,  and  its  conclusions  in  all  cases  which  it  has  dis- 
posed of  and  not  previotisly  reported.  Such  finding  and  report 
of  the  court  shall  be  taken  to  be  merely  advisory  as  to  the  law 
and  ftM^  found,  and  shall  not  conclude  either  the  claimant  or 
CongreHs;  and  all  dairos  not  finally  presented  to  said  court 
within  the  period  of  two  years  limited  by  this  act  shall  be  for- 
ever barred ;  and  nothing  in  this  act  shall  be  construed  as  com- 
mitting the  United  States  to  the  payment  of  any  such  claims. 

Approved,  January  20th,  1885. 


[Public— No.  51.] 

AN  ACT  to  amend  an  act  entitled  ''An  act  to  increase  the  water- snpply  of 
the  city  of  Washington,  and  for  other  pnrpoees/' 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled.^  That  the 
time  fixed  by  the  act  entitled  *<  An  act  to  increase  the  water- 
supply  of  the  city  of  Washington,  and  for  other  purposes," 
approved  July  fifteenth,  eighteen  hundred  and  eighty-two, 
within  which  owners  of  or  parties  interested  in  lands  con- 
demned or  taken  under  the  provisions  of  said  act  may  accept 
the  appraised  value  made  or  to  be  hereafter  made  under  said 
act,  or  owners  or  persons  interested  in  such  lands  who  have 
declined  or  may  hereafter  decline  to  accept  the  appraised 
value  of  such  lands,  and  have  elected  or  may  elect  to  file  a  pe- 
tition in  the  Court  of  Claims  under  the  provisions  of  said  act, 
be,  and  the  same  is  hereby,  extended  for  one  year  from  the 
passage  of  this  act,  notwithstanding  the  limitation  provided 
by  said  act. 
Approved,  February  26, 1885. 


LXXYI     LEGISLATION  OF  FOBTTBIGHTH  OONOBBSS. 
[Privatb— No.  113.] 

AN  ACT  for  the  reliAf  of  Joseph  M.  Camming:,  Hamilton  J.  Miller  and 
William  McRoberts. 

Be  it  enacted  by  the  Senate  and  House  of  Bepreaentatives  o/ihe 
United  States  of  America  in  Congress  assembled j  That  Joseph 
M.  Gumming,  Hamilton  J.  Miller,  and  William  McBoberts,  late 
copartners  in  the  business  of  commission  merchants  and  bonded 
warehousemen  in  the  city  of  New  York,  be  permitted  to  sue 
in  the  Court  of  Claims ;  which  court  shall  pass  upon  the  law 
and  facts  as  to  the  liability  of  the  United  States^  for  the  acts 
of  its  officer,  Joshua  F.  Bailey,  by  reason  of  the  seizure,  de- 
tention, and  closing  up  up  of  the  commission  houses  and  bonded 
warehouses  of  said  copartners,  for  the  breaking  up  and  inter- 
ruption of  their  said  business,  and  for  the  seizure  and  deten- 
tion of  the  property,  books,  and  papers  in  and  connected  with 
said  business,  by  Joshua  F.  Bailey,  collector  of  internal  revenue 
for  the  fourth  internal-revenue  district  of  said  State  or  by  said 
Bailey  and  other  internal-revenue  officers.  The  United  States 
shall  appear  to  defend  against  said  suit,  and  either  party  may 
appeal  to  the  Supreme  Court  as  in  ordinary  cases  against  the 
United  States  in  said  court ;  and  said  suit  may  be  maintained, 
any  statute  of  limitation  to  the  contrary  notwithstanding. 

Approved,  February  26, 1885. 


[Privatb— No.  290.] 

AN  ACT  for  the  relief  of  Roea  Vertner  Jeffirey  and  others. 

Be  it  enacted  by  the  Senate  and  House  of  Bepresentatives  of  the 
United  States  of  America  in  Congress  assembled^  That  the  claim 
of  Kosa  Vertner  Jeffrey  and  the  legatees  of  Claude  M.  Johnson 
for  the  proceeds  or  value  of  eight  hundred  and  twenty  bales 
of  cotton  alleged  to  have  been  appropriated  by  and  to  the  use 
of  the  United  States  be,  and  the  same  is  hereby,  referred  to  the 
Court  of  Claims,  with  jurisdiction  to  hear  and  determine  the 
same ;  and  if  it  shall  appear  to  the  satisfaction  of  the  said 
court  that  the  said  cotton,  or  any  part  thereof,  was  actually 
and  lawfully  seized  and  removed  by  the  authorized  agents  of 
the  United  States,  the  court  shall  enter  judgment  for  the  rea- 
sonable value  of  said  cotton,  not  exceeding  the  net  proceeds  of 
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ootton  taken  at  or  about  the  same  time  in  tlie  same  looality, 
which  judgment  shall  be  payable  from  the  net  proceeds  actu- 
ally in  the  Treasury  of  cotton  received  by  the  Treasury  agents 
at  Vicksburg  against  which  no  valid  claim  exists :  Providedj 
That  it  shall  also  appear  to  the  said  court  that  the  owners  of 
the  said  ootton  were  in  &ct  loyal  to  the  Government  of  the 
United  States  during  the  late  war :  And  provided  Jurther^  That 
the  sum  paid  out  of  said  speciflo  ftind  shall  be  in  ftdl  satisfac- 
tion of  said  judgment. 
Approved,  March  3, 1885. 


[Peivatb— No.  331.] 
AK  ACT  for  the  relief  of  the  State  National  Bank  of  Boston  MaMadhnsettB. 

Be  it  enacted  by  the  Senate  and  Route  of  Bq^reeentativee  of  the 
United  States  of  America  in  Oongrese  OMembled^  That  the  claim 
of  the  State  National  Bank  of  Boston  for  the  sum  of  one  hun- 
dred thousand  dollars,  in  gold,  deposited  by  said  bank  in  the 
subtreasury  of  the  United  States  at  Boston,  Massachusetts, 
February  twenty-eighth,  eighteen  hundred  and  sixty-seven  be, 
and  hereby  is,  referfed  to  the  Oourt  of  Olaims  for  its  decision 
and  abjudication  upon  the  merits  thereof,  as  a  court  of  equity 
and  justice,  without  regard  to  the  statute  of  limitations,  ac- 
cording to  the  practice  of  said  court. 

Sbo.  2.  That  said  claim  may  be  heard  and  determined  by 
said  Oourt  of  Olaims  on  the  petition  of  said  bank  now  pending 
therein. 

Sbg.  3.  That  there  shall  be  the  right  of  appeal  from  the  find- 
ing and  judgment  of  the  said  Oourt  of  Olaims  to  the  Supreme 
Oourt  of  the  TTnited  States,  as  in  other  cases. 

Approved,  March  3d,  1885. 
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RETIREMENT  OF  CHIEF-JUSTICE  DRAKE. 


WASHiNaTON,  D.  O.,  February  26, 1886. 
Hon.  Ghables  D.  Drake: 

Dbab  Sib:  The  andersigoed,  members  of  the  bar  of  the 
Court  of  Claims^  take  this  opportunity  to  express  to  yon  the 
reBx>ect  they  feel  9>nd  have  always  felt,  for  the  varied  learning, 
signal  ability,  and  pnrity  of  purpose  that  have  marked  your 
judicial  career  as  Chief  Justice  of  that  court  for  the  past  four- 
teen years. 

Be  assured  that,  in  your  retirement  irom  that  high  position 
so  long  and  so  honorably  filled,  you  carry  with  you  the  confi- 
dence of  the  bar,  with  their  earnest  hope  that  your  life  may 
be  spared  for  many  years,  in  the  enjoyment  of  the  honors  you 
have  so  fhlly  earned. 

With  great  respect, 
J.  W.  DouaLAss,  J.  M.  Wilson,  Thomas  Simons,  Sam'l 
Shellababoeb,  Obobge  a.  King,  Wm.  E.  Eable, 
Bppa  Hunton,  Benj.  F.  Butlbb,  V.  B.  Edwabds,  P. 
E.  Dye,  Charles  F.  Benjamin,  Henbt  Be abd,  S. 
8.  BuBDETT,  A.  K.  Bbowne,  J.  G.  Kimball, 
Bobebt  Mobbison,  F.  H.  Howe,  T.  Q.  Hildb- 
BBANT,  Wm.  W.  Wabden,  Chables  Kino,  Glen 
W.  CooPEB,  Wm.  b;  Kino,  Jos.  S.  Fowleb,  John 
Davis,  T.  H.  K  MoPhebson,  Isaac  S.  Lyon,  J.  T. 
PowEB,  Habtwell  p.  Heath,  John  C.  Fay,  Wm. 
H.  Bbowne,  Allan  Rtjthebfobd,  Wm.  A.  Mauby, 
John  Paul  Joi^s,  Habvey  Spalding,  Robt.  B. 
Lines,  Wm.  T.  8.  Ctjbtis,  R.  T.  Mebbiok,  8.  J. 
Cbawfobd,  M.  F.  Mobbis,  Lewis  Abbaham, 
Gbeen  B.  Baxtm,  Jno.  H.  Yoobhees,  Jos.  R.  Mo- 
Cammon,  Sam.  M.  Lake,  Fbank  W.  Haobett,  0. 
C.  Cole,  J.  Hxtblby  Ashton,  Feed.  P.  Stanton, 
Edw.  Aveby,  Chas.  E.  Mayeb,  a.  M.  MoBlaib, 
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Henry  M.  Baker,  J.  Coleman,  J.  W.  Smith,  John 
J.  Weed,  R.  A.  Burton,  Oeo.  L.  DoxraLAss, 
Wp^LiAM  H.  Beck,  J.  W.  Denver,  Bobert 
Christy,  J.  B.  Ltjcb,  E.  D.  F.  Brady,  Wm.  M. 
Evarts,  Geo.  S.  Boutwbll,  Wm.  W.  Belknap, 
Nathl.  Wilson,  James  H.  Embby,  J.  H.  Mo- 
GoWAN,  Jno.  B.  Blaib,  Chas.  E.  Hovey,  F.  p. 
CXTPPY,  8.  Babtlett,  J.  J.  Dablington,  W.  B. 
Webb,  H.  O.  Claughton,  Enoch  Totten,  J.  W. 
Wabnbb,  W.  E.  Edmonston,  Wm.  J.  Milleb,  C. 
F.  RowE,  Eugene  Cabusi,  John  E.  Nobbis,  S.  S. 
Henkle,  a.  Johns,  A.  G.  Riddle,  Walteb  S. 
Pebby,  John  N.  Olivbb,  B.  F.  Leighton,  A.  B. 

DUVALL,  A.  T.  BbADLEY,  J.  HOLDSWOBTH  GOR- 
DON, John  W.  Buttebpield,  S:  B.  Bond,  Sam'l 
L.  Phillips,  J.  J.  Johnson,  William  Twomblt, 
A.  A.  Lipscomb,  Woodbuby  Wheeleb,  E.  A. 
Newman,  Alex.  Pobteb  Mobse,  Bainbbidgb  H. 
Webb,  Henby  E.  Davis,  G.  E.  Hamilton,  Fban- 
cis  Milleb,  A.  S.  Wobthington,  Jas.  G.  Paynb, 
FiLLMOBE  Beall,  L.  G.  Hine,  Sam.  Maddox,  S, 
T.  Thomas,  Mills  Dean,  H.  H.  Wells,  James 
M.  Johnston,  John  W.  Ross,  John  B.  Sweat, 
T.  A.  Lambebt,  J.  C  Heald,  William  Bibney, 
John  Goode,  O.  C.  Lancasteb,  J.  Ambleb  Smith, 
Charles  a.  Gbegoby,  Benjamin  Habbis  Bbew- 
STEB,  Chablbs  Devens,  Leonabd  Myers,  O.  W. 
Holmes,  Jr.,  Horace  S.  Cummings,  John  F. 
Dillon,  Jno.  D.  McPherson,  Jas.  H.  Saville. 

We,  who  have  been  your  associates  on  the  bench  of  the  Gonrt 
of  Claims  take  pleasure  in  adding  our  signatures  to  this  testi- 
monial of  the  members  of  the  bar.  We  sincerely  wish  that  yoa 
mc^  long  live  to  ei^joy  in  health  and  prosperity  the  comforts  to 
which  your  high  and  honorable  career  as  a  lawyer,  Senator, 
and  Chief  Justice  entitle  you. 

William  A.  Richardson. 

Glenni  W.  Scofield. 

Lawrence  Weldon. 

J.  C.  Bancroft  Davis. 


BETIBEMET9T  OF  CHIEF  JUSTICE  BRAKE.      T^XXYTT^ 

Washington,  April  14, 1886. 

Gentlemen  :  I  have  received,  and  read  with  no  ordinary 
sensibility,  the  kind  expression  yon  have  been  pleased  to  ad- 
dress to  note,  on  the  occasion  of  my  retirement  from  the  position 
of  Chief  Justice  of  the  Court  of  Claims,  and  the  equally  kind 
accompanying  words  of  my  former  judicial  associates,  Chief 
Justice  Bichardson,  Judges  Scofield  and  Weldon,  and  ex- Judge 
J.  C.  Bancroft  Davis. 

To  each  and  all  of  the  signers  of  this  distinguished  testi* 
monial  I  beg  to  return  my  most  sincere  and  cordial  thanks. 

To  have  from  such  men  an  assurance  that  an  appreciable 
measure  of  success  attended  my  efforts  to  discharge  faitMully 
and  acceptably  the  high  duties  of  one  of  the  most  responsible 
judicial  stations  in  our  whole  country,  will  be  a  source  of  pro- 
found gratification  to  me  through  the  remainder  of  my  days.  I 
could  ask  for  no  more  honorable  close  of  a  life-work  in  the 
stady,  practice,  and  administration  of  the  law. 

With  renewed  acknowledgment  believe  me,  gentlemen. 
Most  sincerely  Yours 

C.  D.  Drake. 

Messrs.  J.  M.  Wilson,  Saml.  Shellababgeb,  Wm  E.  Bablb, 
Benj.  F.  Butlbb,  J.  M.  Douglass,  Thomas  Simons^ 
Geo  :  A.  Ejng,  and  othebs. 
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RETIREMENT  OF  MR.  ASSISTANT  ATTORNEY-GENERAL 

SIMONS. 


CouET  OP  Claims  Booms, 

June  1, 1886. 

At  a  meetlDg  of  the  members  of  the  bar  of  the  Court  of 
Claims,  Mr.  J.  W.  Douglass  presiding,  the  following  committee, 
upon  motion  of  Geo.  A.  King,  Esq.,  was  appointed  to  expfess 
the  sentiments  of  the  bar  upon  the  retirement  of  Hon.  Thomas 
Simons  from  the  position  of  Assistant  Attorney-General  of  the 
United  States :  George  A.  King,  Robert  Christy,  F.  P.  Cuppy, 
Theodore  H.  W.  McPherson,  and  Hon.  Jeremiah  Wilson. 

At  a  subsequent  meeting  of  the  bar  to  receive  the  report  of 
the  committee,  Mr.  King,  with  appropriate  remarks,  presented 
the  following  resolutions,  which  were  unanimously  adopted : 

^^Eesolvedj  That  the  members  of  the  bar  of  the  Court  of 
Claims,  having  learned  of  the  resignation  of  Hon.  Thomas 
Simons,  for  the  past  ten  years  representing  the  Government  in 
that  Court  as  Assistant  Attorney-General,  desire  to  express 
their  regret  at  the  severance  of  the  relations  which  have  so 
long  existed  between  him  and  them,  and  to  testify  to  the 
patient  industry,  the  ripe  learning,  and  the  unswerving  fidelity 
with  which  the  interests  of  the  Government  have  been  main- 
tained by  him,  as  well  as  to  his  uniform  courtesy  and  kindness 
toward  each  and  every  member  of  this  bar. 

^^  Resolved^  That  Mr.  Simons  carries  into  private  life  the 
highest  regard  of  all  who  have  known  him  in  his  officiaUcareer, 
and  their  sincere  wishes  for  his  long-continued  professional 
success  and  personal  happiness. 

''  Resolved^  That  the  chairman  of  this  meeting  be  requested 
to  communicate  these  resolutions  to  the  Court  and  ask  that 
they  be  entered  on  its  minutes  and  communicated  to  Assistant 
Attorney-General  Simons." 

J.  W.  DOUGLASS, 

Chairman. 
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CAPE    ANN    GRANITE    COMPANY  V-  THE    UNITED 

STATES. 

[JTo.  11960.    Decided  January  12,  1885.] 

On  the  Proofs. 

Two  contracts  specify  a  fixed  rate  for  building  stones  which  do  not  exceed 
20  feet ;  a  cumulative  rate  for  stones  which  do  exceed  that  size* 
The  Supervising  Architect  excludes  the  first  20  feet  in  compute 
ing  the  price  of  the  larger  stones.  The  claimant  gives  a  receipt  um. 
full,  releasing  all  claims  and  demands,  but  appends  to  it  a  protest* 
The  original  petition  is  general  in  terms,  but  covers  all  possiblo 
services  under  the  contract.  Certain  amendments  set  up  items 
which  have  accrued  since  the  filing  of  the  original  petition. 
I.  Where  the  contract  price  is  ''55  oenU  per  foot  for  atann  which  do  not 
exceed  20  feet  in  e{ich  Btone,  and  1  cent  cMitional  for  every  foot  of 
those  having  dimenaiona  exceeding  20  feett"  the  cumulative  price  of  tho 
latter  is  to  be  reckoned  upon  the  entire  number  of  feet  in  a  stone* 
II.  A  receipt  in  full  is  a  mere  admission  in  writing,  which  may  be  contra- 
dicted and  disputed  unless  some  intervening  interest  or  right  will 
be  prejudiced  by  proving  it  to  be  untrue. 

HI.  "Where  the  government  maintains  its  own  constraction  of  a  contract^, 
neither  conceding  nor  compromising,  but  compelling  the  other  party 
to  accept  simply  what  it  admits  to  be  due,  the  transaction  cannot* 
be  upheld  as  a  settlement  or  compromise,  though  a  receipt  in  full  be 
given. 
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Beporters*  BtatemeBt  of  Che  case, 

IV.  The  case  of  Crofi  v.  Lumley  (6  H.  L.,  672)  rests  on  the  disinclination 
of  courts  to  enforce  forfeitures,  and  on  the  right  of  a  party  paying 
money  to  have  it  applied  as  he  directs.  It  cannot  be  extended  to 
a  case  where  a  debtor  seeks  to  pay  a  part  of  the  debt  for  the  whole, 
y.  The  case  of  Savage  (92  U.  &  R.,  382)  rests  on  the  fact  that  Treasury 
notes  could  not  be  lawfully  paid  out  as  money  for  the  redemption 
of  a  government  bond  unless  the  surrender  of  the  bond  was  abso- 
lute. It  cannot  be  extended  to  a  case  where  the  defendant  did  not 
day  the  debt  in  ftdl. 

YI.  Estoppels  are  not  favored  defenses,  except  when  their  technicality 

can  be  subordinated  to  eqaity. 
YII.  A  receipt  in  full  and  a  protest  attached  to  it  are  to  be  construed  or- 
dinarily as  one  transaction,  and  if  there  be  neither  compromise  nor 
a  new  consideration  in  the  transaction  there  will  be  no  binding  set- 
tlement. 
Till.  If  the  original  petition  cover  every  possible  service  rendered  under  a 
contract,  It  will  stop  the  running  of  the  statute  of  limitations  as  to 
items  specifically  set  up  by  subsequent  amendments. 

IX.  Where  services  are  rendered  under  the  contract  in  suit  subsequent 
to  the  bringing  of  the  action,  and  are  brought  into  the  case  by  con- 
sent, the  court  will  treat  the  original  petition  and  the  amend menta 
as  one  consolidated  cause  of  action. 

Ihe  Reporters'  statement  of  the  case : 

The  following  are  the  facts  found  by  the  coart,  so  far  as 
they  relate  to  the  questions  of  law  determined : 

L  The  United  States  made  with  claimant  the  following  con- 
tract, dated  July  13,  1869 : 

^^  This  indenture  of  lease  and  contract,  made  and  entered  into 
this  thirteenth  day  of  July,  one  thousand  eight  hundred  and 
sixty-nine,  by  and  between  Gridley  J.  F.  Bryant,  superintend- 
ing architect  of  the  Treasury  Department  at  Boston,  Massachu- 
setts, acting  for  and  in  behalf  of  the  United  States,  under  the 
authority  and  direction  of  the  Secretary  of  the  Treasury,  of  the 
first  part,  and  the  Cape  Ann  Granite  Company,  of  the  county 
of  Essex,  in  said  State,  of  the  second  part,  witnesseth : 

*«  Whereas  on  the  eighteenth  day  of  June,  A.  D.  1869,  the 
said  party  of  the  first  part  addressed  a  circular  letter  to  certain 
owners  of  granite  quarries  inviting  sealed  proposals  for  the 
lease  of  such  quarries,  and  also  for  the  quarrying  from  the 
quarry  so  leased,  and  delivering  at  the  site  of  the  new  post- 
office  and  sub-treasury  building  in  the  city  of  Boston,  fifteen 
thousand  tons  (more  or  less)  of  stone  for  the  foundation  of  said 
building. 

•  •••••• 

^•And  whereas  Jonas  H.  French,  in  behalfof  the  Cape  Ann 
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Granite  Company,  on  the  22d  day  of  June,  1869,  pursuant  to 
the  invitation  contained  in  said  circular  letter,  made  and  trans- 
mitted to  the  said  party  of  the  first  part  proposals  for  the  lease 
of  the  quarry  of  said  company  and  for  quarrying  and  delivering 
the  stone  therein  mentioned,  which  proposals  are  in  the  words 
•and  figni:es  following,  to  wit: 

"  Boston,  Jwne  22, 1869. 
"Deab  Sir  :  ♦  •  ♦  I  propose  to  contract  to  take  from 
the  quarries  so  leased  by  the  U.  S.,  or  any  other  eligibly  situ- 
ated and  in  the  same  working  order  according  to  the  terms  of 
your  proposals,  foundation  stone,  and  deliver  the  same  at  the 
site  of  the  proposed  post-oflfice  building  in  Boston,  at  thirty-nine 
three-quarter  cents  per  cubic  foot^  of  sv^h  dimensions^  not  exceeding 
twenty  feet^  as  may  be  ordered,  and  one  cent  additional  for  each 
cubic  foot  of  every  stone  above  such  dimensions,  and  to  give  bonds 
in  the* penal  sum  required,  in  sufficient  sureties,  for  the  faithful 
performance  of  the  contract,  in  the  form  required,  which  I  have 
examined  at  your  office. 

"  I  have  the  honor  to  be,  your  ob't  serv't, 

"Jonas  H.  French, 
"Jn  behalf  of  the  Cape  Ann  Granite  Co, 
^*  To  Gridley  J.  F.  Bryant,  Esq., 
"  Superintendent,  dtc,  Boston. 

"And  whereas,  with  special  reference  to  said  circular  letter 
and  the  specifications  therein  contained,  said  proposals  were 
made,  and  whereas  the  said  party  of  the  first  part,  by  direc- 
tion of  the  Secretary  of  the  Treasury,  has,  with  like  reference  to 
said  circular  letter  and  specifications,  and  in  accordance  there- 
with, accepted  said  proposals: 

"  Kow,  therefore,  in  consideration  of  the  premises — 

the  party  of  the  first  part  covenants  and  agrees  to  pay  or  cause 
to  be  paid  to  the  party  of  the  second  part,  its  successors  and 
assigns,  the  sum  of  thirty-nine  and  f  cents  per  cubic  foot  for  each 
<mbicfoot  of  stone  so  delivered  (w  above  contracted^  when  the  di- 
mensions does  not  exceed  twenty  cubic  feet  in  each  stone,  with  one 
4sent  additional  for  every  cubic  foot  in  any  single  stone  beyond  said 
twenty  cubic  feet  eachJ^ 

III.  Contract  for  the  superstructure  dated  October  26, 1869 : 
"The  party  of  the  first  part  covenants  and  agrees  to  pay,  or 
cause  to  be  paid,  unto  the  said  party  of  the  second  part,  or  to 
their  legal  representatives,  for  the  stone  so  delivered  by  said 
party  of  the  second  part  for  the  said  superstructure  of  said 
building,  in  lawful  money  of  the  United  States,  the  sum  of 
fifty-five  cents  per  cubic  foot  for  all  stones  the  quarried  dimen- 
sions of  which  do  not  exceed  twenty  cubic  feet  in  each  stone, 
and  one  cent  additional  for  every  cubic  foot  of  those  having 
«ach  dimensions  exceeding  twenty  cubic  feet." 
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Y.  Under  the  original  contract  of  July  13, 1860,  claimant  de- 
livered 21,355  cubic  feet  of  stone  prior  to  September  30, 1871, 
each  of  which  exceeded  20  cnbicieet  in  its  contents,  and  52,188 
cnbic  feet  of  similar  stone  under  the  extension  of  said  contract. 
Under  the  original  contract  of  October  26,  1869,  claimant  de- 
livered 98,679  cubic  feet  of  similar  stone,  and  under  tlie  exten- 
sion thereof  94,234  cubic  feet  of  similar  stone.  I^nmber  of 
stones,  6,547  ]  3,062  for  original  building  and  3,485  for  exten- 
sion. 

VI.  Payment  was  made  on  the  assumption  that  the  price  per 
cubic  foot  for  each  stone  is  found  by  increasing  the  contract 
price  per  cubic  foot  for  like  stone  measuring  20  cubic  feet  or 
under  by  as  many  cents,  minus  20,  as  there  are  cubic  feet  in  the 
given  stone,  thus  making  the  price  per  cubic  foot  of  a  super- 
structure stone  containing  30  cubic  feet  65  cents  (55  +  30—20= 
65). 

VIL  Voucher,  receipt,  protest  of  claimant: 

The  United  States  to  Cape  Ann  Granite  Co.,  Dr, 


Date. 


Designation,  application. 


Amoaot. 


1875. 
Teb'y  10. 


To  amonnt  of  fcranlte  stock  delivered  for  the  construction  of  the 
U.  8.  P.  O.  &.  sab-troanary  at  Boston,  Mass.,  under  oontiacts  dated 
July  14th  &,  October  26,  1860,  as  per  statement  herewith  attached. 

CUKDIT. 

By  amounts  advanced  as  per  scbedolo  attached 

Balance  due 


Dollars. 
141,976  0» 

187,«66  8a 


4,309  6S 


"Received  at  Boston,  Mass.,  this  twenty-third  dayof  Febru- 
arip,  1875,  from  Wm.  L.  Burt,  disbursing  agent,  Uie  sum  of 
forty -three  hundred  nine  &  -^  dollars,  in  full  payment  of  the 
above  account,  and  in  full  of  all  claims  that  have  arisen  or  may 
arise  under  the  contracts  above  specified,  and  in  final  and  ab- 
solute settlement  of  the  same. 
"$4,309. 

"Cape  Ann  Granite  Co., 
"Per  Jonas  H.  French,  Pre^'f. 

"Boston,  Tuesday,  February  23, 1875. 
•"Our  receipt  to  voucher  No.  23,  February  account  of  Gen'l 
Burt,  D.  A.,  is  signed  under  protest  that  it  does  not  cover  cer- 

»  "The  words  * OurMiietead  of  *Thi8,^  and  *to  voucher  No.  23,  Febrnary 
account  of  Gen'l  Burt,  D.  A.,'  were  added  by  me  after  signature,  having 
full  authority  from  the  Cape  Ann  Granite  Company  bo  to  do.  March  27tb» 
1875.— Benj.  F.  Butler,  Attorney  in  Fact" 
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tain  claims,  which  the  Gape  Ann  Granite  Company  have,  which 
are  not  inclnded  in  the  vouchers  on  file,  for  the  amount  of  which 
this  receipt  is  given,  so  that  the  receipt  in  full  is  a  receipt  for 
the  claims  represented  by  those  vouchers  only. 

"Cape  Ann  Geanite  Co., 
"Per  Jonas  H.  French,  PresH.^ 

XL  The  protest  annexed  to  the  receipt  of  the  23d  of  Feb- 
ruary, 1875,  was  made  and  annexed  at  the  time  the  receipt  was 
given.  Giving  the  receipt  and  making  the  protest  was  at  the 
same  time  and  part  of  the  same  transaction. 

XII.  At  the  time  the  receipt  was  given  and  protest  made 
the  measurement  had  been  a  subject  of  discussion  and  difference 
for  a  long  time.  It  was  discussed,  at  the  time  the  protest  was 
made  and  receipt  given,  between  the  president  of  the  company 
and  William  L.  Burt,  to  whom  the  receipt  was  given.  Burt 
made  no  objections  to  attaching  the  protest  to  the  receipt.  He 
knew  at  the  time  the  company  claimed  a  balance  for  improper 
measurement.  In  June,  1883,  the  voucher  for  $141,976.03  was 
<x>rrected  by  the  officers  of  the  government,  and  a  deduction 
of  $3,487.63  made. 

Mr.  Benjamin  F.  Butler  and  Mr.  0.  D.  Barrett  for  the  claimant : 

The  contract  says  the  proposal  was  accepted.  It,  therefore, 
follows  that  the  intent  of  the  parties  can  be  sought  for  in  the 
advertisement  and  proposal.  There  seems  to  be  no  room  to 
doubt  that  the  increase  in  the  price  per  cubic  foot  for  the  Icurge 
49tone  was  to  be  equal  to  as  many  cents  as  the  stone  coiitained 
cabic  feet. 

But  if  ^  the  language  of  the  contract  is  susceptible  of  two 
meaning^,  the  court  will  infer  the  intention  of  the  parties  and 
their  relative  rights  and  obligations  from  the  circumstances  at- 
tending the  transaction.''  ( United  States  v.  OihhonSy  109  TJ.  S. 
B.,  200.) 

A  clause  substantially  identical  with  the  one  in  question,  and 
in  a  similar  contract,  has  received  from  the  United  States 
Supreme  Court  the  construction  we  ask  the  court  to  give  the 
clause  in  question.  {Granite  Company  v.  The  United  States^ 
105  U.  S.  B.,  37.) 

The  protests,  filed  with  the  receipts  ^^  in  full,''  are  a  complete 
bar  to  the  claim  of  final  settlement  made  by  the  defendants. 
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Mr.  John  8.  Blair  (with  whom  was  the  Assistant  Attorney- 
Oeneral)  for  the  defendants : 

1.  It  is  contended  that  the  difference  in  the  language  of  th& 
two  contracts  was  intentional,  and  that  the  rule  laid  down  by 
the  government  officers  tor  payment  was  in  accordance  with 
the  terms  of  the  first  contract  and  its  extension. 

It  is  further  contended  that  unless  the  stone  under  the  first 
contract  which  exceeded  20  cubic  feet  in  dimensions  were  re- 
quired to  be  in  excess  of  the  standard,  claims^nt  can  recover 
nothing. 

2.  It  is  contended  that  the  amended  petition  can  only  include 
deliveries  of  stone  since  April  16,  1878,  because  said  amend- 
ment was  not  filed  until  April  16,  1884. 

3.  When  claimant,  after  the  negotiations  set  forth  in  the 
findings,  accepted  the  $4,309.65,  it  took  it  upon  the  terms  of- 
fered— to  the  payment  a  character  had  been  given  by  the  officers, 
of  the  United  States  which  could  not  be  qualified  or  modified 
by  written  or  spoken  works  of  the  company — ^it  could  take  the^ 
money  on  the  terms  offered  or  it  could  let  it  alone ;  but  when 
it  was  taken  the  transaction  was  closed,  and  any  protest  is  im- 
material. (See  Croft  v.  Lumley,  6  H.  L.,  672,  694, 696,  705,  719,. 
724,  729,  733.) 

4.  The  principles  laid  down  in  Croft  v,  Lumley  are  applica- 
ble to  the  receipt  of  July  24, 1883,  although  it  does  not  present 
so  strong  a  case  of  claimant  being  put  to  his  election.  It  was^ 
held  in  8a/oage  v.  Hie  United  States  (92  TJ.  S.  E.,  382)  that  the 
protest  had  no  effect  to  qualify  a  voluntary  acceptance  of  the 
terms  proposed  by  the  Secretary  of  the  Treasury  and  the  sur- 
rendering of  the  securities. 

Weldon,  J.,  delivered  the  opinion  of  the  court : 
In  the  year  1869,  the  claimant,  a  corporation  of  the  State  or 
Massachusetts,  made  two  written  contracts  with  the  United 
States,  and,  among  other  things,  agreed  to  deliver  to  them  an 
indefinite  quantity  of  granite,  to  be  used  in  the  erection  of  a» 
post-office  and  sub-treasury  building  in  the  city  of  Boston. 

The  first  agreement  was  made  on  the  13th  of  July  and  the- 
second  on  the  26th  of  October,  1869,  both  of  which  were  ex- 
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tended  by  act  of  the  parties.    The  contracts^and  extensions 
will  be  found  in  findiug  I,  or  so  mach  of  tliem  as  is  material 
to  be  considered  in  the  discussion  and  determination  of  the 
issues  of  this  controversy. 

The  contract  dated  July  13  relates  to  the  foundation  material 
for  said  building,  and  the  one  dated  October  26  to  the  material 
of  the  superstructure. 

The  contracts  are  very  similar  in  their  provisions,  except  as 
to  the  price  to  be  paid  by  the  defendants.  In  both  it  is  pro- 
vided that  a  certain  per  cent,  shall  be  paid  monthly  as  the  de- 
livery progresses,  and  the  residue  when  the  contracts  shall^be 
fulfilled  to  the  satisfaction  of  the  United  States. 

Under  the  contract  of  July  13  claimant  delivered  21,365  cubic 
feet  of  stone  prior  to  September  30, 1871,  each  stone  exceeding 
20  feet  in  contents,  and  52,188  cubic  feet  under  the  extension 
of  said  contract. 

Under  the  contract  of  October  26  claimant  delivered  98,679 
cubic  feet  of  similar  stone,  and  under  the  extension  there  of 
94,234  feet,  aggregating  under  both  contracts  266,456  feet,  as 
wUl  be  seen  by  reference  to  the  findings. 

For  this  amount  of  stone  delivered  under  both  contracts  the 
defendants  have  paid  the  claimant,  as  it  alleges,  20  cents  per 
cubic  foot  less  than  it  is  entitled  to;  and  this  suit  is  prose- 
cuted to  recover  the  sum  of  $53,291.48  withheld  by  the  gov- 
ernment upon  the  construction  of  the  contracts  by  the  ofiicers 
instrusted  with  the  payment  of  the  money. 

The  difference  between  the  litigants  originates  as  to  the 
proper  construction  of  the  agreements  in  the  amount  to  be 
paid  for  stone  having  a  greater  cubic  content  than  20  feet. 

This  controversy  commenced  in  the  early  period  of  the  work, 
and  was  a  subject  of  contention  at  several  times  during  the 
progress  of  the  same. 

In  February,  1875,  a  voucher  was  certified  by  the  proper 
officer  of  the  government,  for  granite  delivered  by  claimant 
under  the  different  contracts,  amounting  to  $141,976.03,  with 
credits  to  the  govemn^nt  of  $137,666.38,  leaving  a  balance 
due  the  claimant  of  $4,309.65.  With  that  voucher  there  waa 
presented  to  the  claimant  a  receipt,  bearing  date  on  said  day } 
and  after  reciting  the  amount  of  money,  the  receipt  concluded 
with  the  following  words:  "In  full  payment  of  the  above 
account,  and  in  full  of  all  claims  that  have  arisen  or  may  arise 
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under  the  contracts  above  specified,  and  in  final  and  absoldte 
settlement  of  the  same." 

The  receipt  thus  worded  was  executed  by  the  president  of 
the  company,  who  at  the  same  time,  and  as  apart  of  the  trans- 
action,  filed  with  said  receipt^  and  attached  to  it,  a  written  pro- 
test, in  substance  that  the  receipt  does  not  cover  certain  claims 
which  are  not  included  in  the  voucher  on  file  for  the  amount 
for  which  the  receipt  is  given ;  "  that  the  receipt  in  full  is  a  re- 
ceipt for  the  claims  represented  by  these  vouchers  only." 

The  papers  so  executed  were  delivered  to  the  agent  of  the 
defendants  who  paid  the  said  sum  of  $4,309.65. 

The  phraseology  of  the  protest  of  February  23, 1875,  was,  on 
the  27th  of  March,  changed,  by  the  consent  of  the  parties,  in 
order  to  identify  it  more  accurately  with  the  voucher  and  re- 
ceipt, its  legal  effect  from  its  mere  words  remaining  the  same. 

On  the  7th  of  October,  1882,  another  receipt  was  given  by 
the  claimant  for  stock  supplied  under  said  contracts,  amount- 
ing to  $30,000,  which  was  <4n  full  of  the  above  account." 

Again,  on  the  24th  of  July,  1883,  a  voucher  was  made  show- 
ing a  balance  due  claimant  of  $7,357.33,  and  the  claimant,  by 
its  president,  executed  a  receipt  for  said  balance,  ^'  in  full  pay- 
ment of  the  above  account,"  accompanying  it  with  a  written 
protest  '^  that  it  does  not  cover  certain  claims  which  the  Gape 
Ann  Granite  Company  has,  which  are  not  included  in  the 
vouchers  on  file  for  the  amount  of  which  this  receipt  is  given ; 
that  the  receipt  in  full  is  a  receipt  for  claims  represented  by  this 
voucher  only." 

The  payments  to  the  claimant  were  made  on  the  assumption 
that  the  price  per  cubic  foot  for  each  stone  is  found  by  increas- 
ing the  contract  price  per  cubic  foot  for  like  stone,  measuring 
20  cubic  feet  or  under,  by  as  many  cents,  minus  20,  as  there 
are  cubic  feet  in  the  given  stone,  thus  making  the  price  per 
«ubic  foot  of  a  superstructure  stone  containing  30  cubic  feet  65 
cents  (55+30—20=65). 

To  the  claimant's  right  of  recovery  the  defendants  interpose 
three  objections :  ^ 

First  That  by  a  proper  and  legal  construction  of  the  con- 
tracts the  claimant  has  received  as  much  as  it  is  entitled  to  be 
paid.  Second.  That  having  executed  a  receipt  in  full,  it  is 
barred  from  recovering  further  compensation.    Third.  That  as 
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to  a  portion  of  the  claiin  the  statate  of  limitations  destroys  the 
right  of  action. 

We  will  consider  these  defenses  in  the  order  named.  In  the 
<x>ntract  of  the  13th  of  Jnly  the  doubtful  phraseology  is  as  fol- 
lows :  The  party  of  the  first  part  ^^  agrees  to  pay  the  sum  of 
39f  cents  when  the  dimension  does  not  exceed  20  cabic  feet 
in  each  stone,  with  1  cent  additional  for  every  cabic  foot  in  any 
single  stone  beyond  said  20  cubic  feet  each." 

In  the  contract  of  October  26  the  words  are  ^'55  cents  per 
oubic  foot  for  all  stones  the  qnarried  dimensions  of  which  do 
not  exceed  20  cubic  feet  in  each  stone,  and  1  cent  additional 
for  every  cubic  foot  of  those  having  such  dimensions  exceeding 
20  cubic  feet'' 

The  words  used  in  each  contract  are  so  similar  that  a  con* 
atruction  of  one  is  necessarily  a  construction  of  the  other. 

The  question  as  to  the  proper  construction  of  the  agreements 
is  not  a  new  one  in  the  jurisdiction  of  this  court.  In  the  case 
of  J}ix  Island  Granite  Company  v.  United  States  (12  O.  Gls.  B., 
624)  a  petition  was  filed  embracing  substantially  the  same 
cause  of  action  asserted  by  the  averments  of  the  petition  in  this 
case.  A  demurrer  was  interposed,  which  was  sustained  by  a 
ms^ority  of  the  court  on  the  main  question  of  the  petition,  and 
by  all  the  court  upon  matters  of  detail.  The  case  was  finally 
heard  on  its  merits  before  additional  judges,  and  a  judgment 
entered  for  the  claimant,  based  upon  the  theory  of  compensa- 
tion sought  to  be  maintained  by  the  claimant  in  this  proceeding. 
The  case  was  appealed  to  the  Supreme  Oourt,  and  is  reported 
in  106  U.  S.  B.,  37. 

In  the  decision  of  the  Supreme  Court  it  is  said : 

**  Where  a  party  who  delivered  granite  was  by  the  terms  of 
his  contract  to  receive  the  sum  of  65  cents  per  cubic  foot  for  all 
the  stones  when  the  quarried  dimensions  do  not  exceed  20 
feet  in  each  stone,  and  1  cent  additional  for  each  cubic  foot  of 
those  having  such  dimensions  exceeding  20  cubic  feet :  Held^ 
that  where  the  dimensions  exceed  20  cubic  feet  he  is  entitled 
for  each  cubic  foot  ^  cents,  and  1  cent  additional  for  each 
cubic  foot  of  the  entire  stone." 

The  only  difference  between  the  words  of  the  contract  of  July 
13  and  October 26  is  in  the  word  ."beyond'' being  used  in  the 
one  of  Jaly  and  the  word  "  exceeding  "  being  used  in  the  agree- 
ment of  October  26.  We  do  not  regard  this  mere  verbal  dif- 
ference as  making  in  law  a  difference  of  construction. 
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In  the  contract  considered  by  the  Supreme  Court  in  the  Dix 
Island  case  the  word  <' exceeding"  is  used,  corresponding  in 
that  particalar  to  the  agreement  of  October  26. 

Considering  the  two  agreements  in  the  light  of  the  rule  of 
construction  announced  by  the  Supreme  Court  as  to  the  basis 
of  compensation,  we  are  constrained  to  hold  that  the  measure 
of  compensation  counted  on  in  the  petition  is  the  correct  and 
legal  one,  which  may  be  stated  as  follows :  The  price  per  cubic 
foot  for  each  stone  over  20  cubic  feet  is  found  by  increasiug 
the  contract  price  per  foot,  for  like  stone  measuring  20  feet  or 
under,  by  as  many  cents  as  there  are  cubic  feet  in  the  given 
stone. 

It  is  insisted  that  when  the  claimant  (after  the  negotiations 
set  forth  in  the  findings)  accepted  the  $4,309.65,  it  took  the 
money  upon  the  terms  expressed,  and  that  such  terms  were 
not  affected  by  the  protest;  that  the  receipt  in  full  operates  in 
law  as  an  estoppel  against  the  claimant,  and  fixes  not  only  the 
liability  of  the  parties  antecedent  to  February  23, 1876,  but 
subsequent  thereto. 

In  order  to  give  the  transaction  of  February  23  the  effect 
claimed  by  the  counsel  for  the  government,  we  must  hold  it 
as  having  a  broader  significance  than  a  mere  receipt.  It  must 
have  the  legal  embodiment  of  a  settlement,  compromise,  or  an 
accord  and  satisfaction.  The  parties  must  have  agreed  on 
some  basis  as  an  adjustment  of  existing  disputes. 

Ordinarily  a  receix)t  in  law  is  a  mere  admission  in  writing, 
which  may  be  contradicted  and  disputed  unless  some  inter- 
vening interest  or  right  is  to  be  prejudiced  by  proving  the  re- 
ceipt to  be  untrue.  The  findings  do  not  show  that  any  right 
or  interest  of  the  United  States  became  or  was  changed  upon 
the  faith  of  what  was  acknowleged  by  the  claimant  in  the  re- 
ceipt. 

At  the  time  the  receipt  was  given  there  were  contracts  be- 
tween the  United  States  and  the  claimant,  in  which  each  party 
had  such  rights  and  interests  as  the  law  might  determine.  A 
surrender  of  any  of  them  must  be  founded  upon  some  considera- 
tion received.  The  claimant  said,  by  its  agent, "  We  are  entitled 
to  20  cents  more  per  cubic  foot  than  you  are  willing  to  give  us.^ 
The  defendant  said,  by  its  agents, "  We  acknowledge  that  there 
is  due  the  claimant  $4,309.65,  and  if  it  will  execute  a  receipt  in 
full  of  all  claims  that  have  arisen  or  may  arise  we  will  pay  just 
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what  is  dae  for  past  service."    The  government  maintained 
its  position,  it  did  not  concede  or  compromise,  and  the  plaintiff 
received  in  the  transaction,  which  is  now  claimed  as  a  settle^ 
ment  in  full,  simply  what  its  adversary  admitted  was  its  due. 

If  the  claimant  surrendered  an  asserted  right,  what  was  the 
consideration  of  the  concession  ?  If  the  paper  of  the  23d  of 
February  is  to  have  the  effect  claimed  for  it  by  defendants,  it 
mnst  be  becanse  it  is  a  transaction  with  the  government,  and 
is  therefore  not  subject  to  the  rules  of  law  defining  and  deter- 
mining the  rights  of  individuals.  It  has  been  decided  by  this 
court  and  affirmed  by  the  Supreme  Court  that  the  liability  of 
the  government  in  actions  of  contract,  expressed  or  implied,  is 
simply  that  which  the  claimant  might  pursue  against  the  de- 
fendants in  another  court  (2  C.  Cls.  K.,  214). 

"  It  is  settled  that  when  the  United  States  become  a  party 
to  commercial  paper  they  are  bound  in  any  court  to  whose 
jurisdiction  they  submit  by  the  same  principles  that  would 
govemindividuals^C?  Wall.,666;  7  C.  Cls, R., 66).  Thesecases 
are  sufficient  to  establish  the  similarity  as  to  the  rights  of  the 
government  and  individuals  in  a  matter  of  contract,  unless  by 
the  force  of  some  statute  the  law  is  changed. 

To  maintain  the  theory  of  the  defendants  the  counsel  for  the 
government  cite  two  principal  cases  as  embracing  the  law  of 
receipts  or  transactions  done  under  protest  {Croft  v.  Lumleyj  ft 
H.  L.,  672,  and  Savage  v.  The  United  States,  92  U.  S.  R.,  382). 

In  the  case  of  Croft  v.  Lumley  the  court  was  asked  to  enforcer 
a  forfeiture  against  a  tenant,  in  holding  that  a  payment  made 
by  the  tenant  was  by  way  of  compensation  and  not  as  rent.  It 
was  paid  as  rent  by  the  lessee  and  received  under  protest  by 
the  lessor  as  compensation.  The  lessor  had  received  money 
paid  as  rent  by  the  lessee,  and  afterward  sought  to  forfeit  the 
lease  by  applying  themoney  as  compensation.  Courts  are  loath 
to  enforce  penalties  or  declare  forfeitures,  and  will  not  do  so  un- 
less in  clear  and  imperative  cases.  In  that  case  there  was  a 
payment  of  money,  which  was  to  be  appropriated  either  as 
rent  or  as  compensation.  The  party  paying  had  a  right  to 
have  it  appropriated  as  he  directed;  and  the  receipt  of  it  by 
the  creditor,  although  under  protest,  had  the  effect  in  law  to 
give  the  money  the  direction  indicated  by  the  debtor.  He  dis- 
tinctly paid  it  as  rent.  He  refused  to  pay  it  otherwise  than  as 
rent.    Two  well-established  principles  of  law  distinguish  that 
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case  from  the  case  at  bar :  first,  the  disinclination  of  courts  to 
enforce  forfeitures,  and,  second,  the  right  of  a  party  paying^ 
money  to  have  it  applied  or  appropriated  as  he  directs. 

If  the  transaction  in  this  case  comes  within  the  reason  of  the 
rale  laid  down  in  Savage  v.  The  United  States,  it  is  a  complete 
answer  in  law  to  the  claimant's  demand.  Does  it  fall  within 
the  doctrine  intended  to  be  established  by  that  decision  f 

In  the  matter  of  the  redemption  of  the  Treasury  notes  issued 
under  the  authority  of  the  act  of  July,  1861,  the  Secretary  of 
the  Treasury  was  dealing  with  a  subject-matter  regulated  by 
statute,  and  whatever  he  did  by  way  of  redemption  must  be  in 
strict  accord  with  the  requirements  of  the  statute.  The  pro- 
ceeding of  redemption,  both  on  the  part  of  the  Secretary  and 
^"the-hpkler  of  notes,  was  regulated  by  positive  law,  and  if  they 
acted  so  as  to  work  the  redemption  and  surrender  in  fact,  it 
had  that  effect  in  law.    The  court  said: 

"  Actual  surrender  of  the  Treasury  notes  to  the  Secretary 
was  a  condition  precedent  to  the  right  of  the  Secretary  to  re- 
deem the  same,  and  that  fact  was  as  well  known  to  the  agents 
of  decedent  as  to  the  Secretary ;  and  it  must  be  that  they  knew 
full  well  that  the  payment  of  the  Treasury  notes  could  not  be 
made  unless  the  surrender  was  absolute  and  unconditional. 
Viewed  in  the  light  of  these  suggestions,  it  must  be  held  that 
the  protest  was  unauthorized  by  law,  was  a  mere  ex  parte  act, 
without  any  legal  effect  to  qualify  the  voluntary  surrender  of 
the  Treasury  notes,  which  both  parties  understood  to  be  abso- 
lute and  unconditional." 

The  only  redemption  authorized  by  law  was  absolute  and  un- 
conditional. The  transaction  between  the  parties  from  which 
this  litigation  arises  is  not  so  circumscribed.  We  are  asked  to 
hold  that  the  protest  is  without  legal  effect,  and  that  the  claim- 
ant is  estopped  by  the  receipt  in  full.  Estoppels  are  similar 
in  strictness  to  forfeitures  and  the  enforcement  of  penalities. 
They  are  not  favored  defenses  when  the  technicality  of  the  es- 
toppel cannot  be  subordinated  to  its  equity.  Andrews  v.  Lyons 
{11  Allen,  349) ;  Louenshery  v.  Depew  (28  Barbour,  44) ;  Wa- 
ters^ Appeal  (35  Tenn.  St.,  523) ;  Bahcock  v.  Pary  (8  Ohio  St., 
270) ;   State  v.  Pepper  (31  lud.,  76). 

The  effect  of  a  receipt  in  full  is  considered  in  the  case  of  Bald- 
tcin  V.  The  United  States  (15  C.  01s.  E.,  303).    The  court  said : 

"There  is  no  principle  of  the  common  law  better  established 
and  more  generally  recognized  than  that  a  payment,  which  is 
only  in  accordance  with  the  terms  of  a  contract,  and  after  its 
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matoiity,  of  a  part  of  a  liquidated  and  ascertained  debt  is  no 
satisfaction  in  law  of  the  whole  indebtedness,  and  that  a  receipt 
in  full  given  upon  such  payment  is  nudum  pactum  as  to  the  un- 
paid balance  and  not  binding  upon  the  maker.  (Ghitty  on  Con- 
tracts, Per.  edition,  821,  title  Payment ;  2  Pars.,  Con.,  4th  ed., 
129 J  Boutwick  v.  The  United  8taie8j94:V.  S.  R.,  53;  12  C.  Cls.  R., 
67.)  *  *  *  To  make  the  receipt  of  a  part  a  discharge  of 
the  whole  there  must  be  a  new  consideration,  or  a  voluntary 
and  well- understood  compromise,  of  a  disputable  and  disputed 
claim,  by  which  each  party  yields  something  for  the  concession 
of  the  other,  or  an  accord  and  satisfaction  by  which  a  new  con- 
tract is  substituted,  or  a  submission  to  arbitration ;  in  each  of 
which  cases  a  consideration  is  expressed  or  implied.'' 

Child  ei  al.  v.  UniUd  States  (12  Wall.,  232;  7  C.  Cls.  R.,  209) ; 
Mason  v.  JJ.  8.  (17  Wall.,  67 ;  8  C.  Cls.  R.,  125),  Comstock's  Case 
(9  C,  Cls.  R.,  141). 

We  now  come  to  the  consideration  of  the  receipt  in  connec- 
tion with  the  protest.  Whatever  may  be  said  of  the  legal  effect 
of  the  protest,  it  was  the  intention  of  the  claimant  to  save  its 
rights  in*the  construction  of  the  agreements  as  alleged  in  the 
petition. 

The  protest  was  made  at  the  time  the  receipt  was  made  and 
given,  and  is,  in  fact,  a  part  of  the  same  transaction. 

It  was  cotemporaneous  with  it,  and  passed  to  the  defendants 
in  explanation  of,  and  as  contradictory  to,  the  receipt  in  full. 

The  effect  of  receiving  a  part  as  a  satisfaction  of  the  whole, 
without  protest,  has  been  discussed  and  decided  by  the  Supreme 
Court  in  passing  upon  claims  submitted  to  a  commission,  and 
we  briefly  quote  from  the  decisions : 

<*If  there  had  been  no  reference  to,  and  no  finding  by,  the 
commission,  it  would  still  remain  true  that  here  was  a  claim 
the  justice  of  which  had  been  denied,  and  the  amount  that  was 
due  on  it  had  been  in  dispute  for  nearly  two  years.  The  gov- 
ernment finally  says  to  the  claimants,  *  We  will  pay  you  a  cer- 
tain sum  on  this  disputed  claim,  provided  you  will  take  it  in 
satisfaction  for  the  whole,' when,  without  intimidation,  without 
fraud  or  concealment  on  the  part  of  the  government,  without 
protest  or  objection  on  their  part,  the  claimants  accept  the  money 
offered  and  sign  a  receipt,  acknowledging  it  to  be  in  full  of  the 
whole  claim.  Is  not  this  a  legal  and  binding  compromise  of 
explicit  demand!    ( U.  S.  v.  Child  &  Co.,  12  Wall.,  245.) 

"This  commission,  like  all  others  olf  similar  authority,  pos- 
sessed no  judicial  power,  nor  did  it  attempt  to  exercise  any.  It 
could  not  compel  a  claimant  to  appear  before  it  and  submit  to 
its  action,  nor  would  its  decisions,  in  case  there  were  no  adver- 
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eary  party,  have  any  conclusive  effect.  If,  on  the  contrary, 
the  party  ivhose  claim  was  disputed  went  before  it,  participated 
in  its  proceedings,  and  took  the  sum  found  to  be  due  him  without 
protest^  he  cannot  afterwards  be  heard  to  say  that  he  did  not 
accept  this  in  full  satisfaction  of  his  demand.    •    •    • 

"  It  is  always  in  the  power  of  parties  to  compromise  their 
differences.  One  way  of  doing  this  is  by  arbitrators  mutually 
•chosen,  but  from  such  submission  neither  party  is  at  liberty  to 
withdraw  after  the  award  is  made.  The  condition  creditor  is 
better  than  this,  for  if  dissatisfied  with  the  allowance  made  him 
by  the  commission  he  can  refuse  to  receive  it,  or  can  accompany 
his  receipt  of  it,  if  he  chooses  to  take  it,  with  a  proper  protest 
This  protest  is  necessary  to  inform  the  government  that  the  com- 
promise is  rejected^  and  that  this  rejection  leaves  the  claimant 
free  to  litigate  the  matter  in  dispute  before  the  Court  of  Claims. 
If  with  this  knowledge  and  under  these  circumstances  the  money 
is  paid,  there  can  be  no  just  cause  of  complaint  on  either  side, 
and  the  status  of  the  parties  is  not  affected  by  anything  which 
transpired  before  the  commission.  ( U,  8.  v.  Justice^  14  Wall,, 
548.) 

"Parties  are  bound  to  their  good  faith  in  their  dealings  with 
the  United  States  as  well  as  with  individuals,  and  the  court  is 
of  the  opinion  that  no  party  in  such  a  case  could  be  justified, 
after  accepting  such  a  compromise  and  executing  such  a  dis- 
charge, in  claiming  damages  for  a  breach  of  the  prior  contract 
which  had  been  voluntarily  modified  and  surrendered,  unless  the 
vexc  contract  was  accepted  under  protest  or  with  notice  that  dam- 
ages would  be  claimed  for  the  refusal  of  the  United  States  to 
a/llow  the  claimant  to  fulfill  the  contract  which  was  modified  in 
the  new  arrangement.  •  •  •  Nor  can  such  a  commission 
•compel  a  claimant  to  appear  before  them  and  litigate  his  claim, 
but  if  he  does  appear  and  prosecute  it,  or  subsequently  accepts 
the  terms  awarded  as  a  final  settlement  of  the  controversy, 
without  protest  J  he  must  be  understood  as  having  precluded  him- 
aelf  from  further  litigation.    {Mason  v,  U.  S.,  17  Wall.,  73.)" 

The  receipt  of  the  23d  of  February,  by  its  terms,  not  only 
•operates  on  past  transactions,  but  assumes  to  settle  disputes 
that  might  arise  subsequent  thereto ;  and  to  hold  that  it "  works 
as  an  estoppel"  would  be  to  extinguish  the  rights  of  one  of  the 
parties  and  subject  it  to  the  irresponsible  tyranny  of  the  other. 
The  United  States  changed  it,  eliminating  claims  embraced  in 
the  voucher  on  which  it  was  founded. 

A  receipt  in  full  is  not  binding  as  such  simply  because  it 
recites  that  it  is  in  full.  It  is  open  to  contradiction  according 
to  the  fact.  It  has  no  force  as  a  contract,  and  is  inoperative 
to  bind  the  parties,  unless  it  is  based  upon  an  agreement,  com- 


Cape  Ann  Geanite  Oo.  v.  United  States.         15 

OplBloB  Of  the  eovrl. 
promise,  or  settlemeDt  with  a  complete  anderstanding.  At  the 
time  the  receipt  was  given  the  protest  was  accepted  by  the  agent 
of  the  government  without  objection,  the  president  of  the  com- 
pany asserting,  beyond  the  protest,  that  there  were  other  claims, 
to  wit,  as  to  measurement,  which  were  not  included  in  the  re- 
ceipt. Neither  party  to  the  transaction  of  giving  and  accepting 
the  receipt  understood  it  as  a  settlement  of  differences  as  to 
measurement.  The  protest  was  afterwards  changed  by  the 
claimant,  by  the  consent  of  the  defendants,  so  as  to  preserve  the 
identity  between  the  receipt  and  protest.  We  do  not  regard 
the  fact  that  the  receipt  was  sent  by  one  officer  of  the  govern- 
ment and  delivered  by  another  as  sufficient  to  change  the  law 
applicable  to  such  transactions. 

Construing  the  receipt  and  protest  as  one  transaction  in  fact 
and  in  law,  and  finding  no  evidence  that  any  settlement  took 
place  between  the  parties,  we  must  hold  that  the  receipt  is  in- 
operative as  an  estoppel  against  the  right  of  the  claimant  to 
have  its  claim  examined  in  this  court. 

As  the  statute  of  limitations  is  interx>osed  to  a  portion  of 
the  claim  embraced  in  the  petition  and  amendments,  it  will  be 
necessary  to  examine  the  condition  of  the  record.    ' 

It  is  insisted  that  for  deliveries  during  a  certain  period  be- 
tween the  date  of  the  petition  and  amended  petition  of  1884 
the  claimant  has  no  right  to  recover,  because  such  deliveries 
could  not  be  included  in  the  original  petition,  being  subsequent 
to  the  bringing  of  the  suit,  and  not  embraced  by  the  averments, 
and  more  than  six  years  prior  to  the  amendment  in  April,  1884. 

The  original  petition  was  filed  on  the  21st  of  September,  1878, 
and  by  its  allegations  it  embraced  causes  of  action  founded  on 
three  distinct  contracts,  to  wit,  the  contract  of  July  13, 1869, 
October  26, 1869,  and  September  1, 1870. 

Not  only  are  the  original  and  extended  contracts  counted  on 
by  averment  and  in  legal  effect,  but  the  extensions  of  each 
contract  is  alleged  in  the  petition,  and  copies  of  the  originals 
and  extensions  are  filed  with  the  petition,  and  made  part  of  it 
by  direct  averment.  In  the  original  pleading  the  claimant  de- 
mands $22,666.94,Hhe*amount  due  it  at  the  time  of  bringing 
the  suit. 

After  the  first  [petition  was  filed  the  claimant  continued  to 
fiirnish  material,  and  the  officers  of  the  defendants  in  charge 
of  the  construction  of  the  building  and  disbursement  of  the 
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fands  coatinaed  to  pay  upon  their  theory  of  the  oontraotf  and 
from  which  it  beoame  necessary  to  brin^  the  original  suit ;  and 
so,  on  the  27th  of  March,  1882,  .the  claimant,  by  consent,  filed 
an  amendment  to  the  original  petition  for  stone  delivered  until 
the  date  thereof,  intending  to  embrace  the  material  famished 
since  the  filing  of  the  petition  and  up  to  the  date  of  the  amend* 
ment. 

The  same  condition  of  things  still  existing  between  the  parties 
as  to  the  delivery  of  the  material  and  the  payment,  the  claim- 
ant, on  the  16th  of  April,  1884,  filed  a  second  amendment,  claim- 
ing the  sum  of  $53,291.48,  being  the  full  amount  of  com|>ensa- 
tion  for  all  the  stone  furnished,  and  upon  which  it  is  alleged 
insufficient  j^ayments  have  been  made. 

While  this  court  regards  many  of  the  rules  of  the  common 
law  on  the  subject  of  pleading  as  necessary  to  the  administra- 
tion of  judicial  justice,  it  is  not  bound  by  the  strict  require- 
ment of  those  rule&  as  incident  to  the  court  of  common-law 
jurisdiction. 

The  first  petition,  by  its  averments,  covers  every  possible 
service  which  might  have  been  rendered  under  any  of  the  con- 
tracts or  eittension  declared  on,  and  as  the  amendments  refer 
to,  and  by  legal  intendment  must  embrace,  the  allegations  of 
that  pleading,  they  in  legal  effect  became  a  petition  for  material 
furnished  since  the  former  pleading;  and  such  being  the  legal 
effect  of  the  amended  petitions,  they  necessarily  cover  all 
I>eriods  of  the  execution  of  the  contract ;  so  that  no  delivery  of 
stone  can  fall  beyond  the  period  of  six  years  before  the  amend* 
ments  made  to  the  petition. 

For  the  purpose  of  deciding  the  difference  between  the  par- 
ties we  regard  the  petition  and  amendments  as  a  consolidated 
cause  of  action,  embracing  the  issue  between  the  parties  in  re- 
lation to  the  price  of  the  material  furnished'under  the  contracta 
and  extensions. 

Upon  the  subject  of  pleading  in  this  court,  the  Ohief  Justice,, 
in  the  case  of  Little,  administrator,  v.  United  States,  says :  "  The 
Supreme  Court  of  the  United  States  said,  ^  The  Court  of  Claima 
in  deciding  upon  the  rights  of  claimants  is  not  bound  by  any 
special  rules  of  pleading ' ''  ( J7.  8,  v.  Burns^  12  Wall.,  246),  and 
this  court  has  been  steadily  ruled  by  the  spirit  of  that  com- 
prehensive and  liberal  expression.  In  Burke^s  Case  (13  C* 
CIb.  B.,  231),  it  is  said:  ^^  This  court  is  created  by  Federal  law. 
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with  its  Beat  in  the  Federal  capital,  with  forms  of  proceeding 
prescribed  by  Federal  law,  for  the  recovery  of  money  from  the 
Federal  Treasury.''  The  forms  prescribed  for  it  are  neither 
taken  irom  the  common  law  or  eqaity.  They  leave  a  large 
measure  of  freedom  from  the  restraints  of  the  special  rules  of 
pleading.  Again,  in  Morse  Arms  Manufdcturing  Company^ s 
Case  (16  C.  Cls.  R.,  296) :  "  Proceedings  are  conducted  here  with 
a  view  of  effecting  substantial  justice,  irrespective  of  technical 
forms."  And  again,  in  Brotcn  v.  The  District  of  Columbia  (17 
C.  Cls.  R,  303) :  "  The  court  •  •  •  seeks  to  administer 
justice  between  the  contending  parties  by  forms  the  most  sim- 
ple and  convenient,  and  to  make  all  such  interlocutory  orders 
as  will  lead  to  the  doing  of  complete  justice  to  all  concerned, 
without  prolonging  litigation  or  subjecting  either  side  of  a  con- 
troversy to  unnecessary  inconvenience  and  expense." 

The  Supreme  Court,  in  passing  on  the  question  of  pleading 
in  this  court,  said  that  '^  the  forms  of  pleading  in  the  Court  of 
Claims  are  not  of  so  strict  a  character  as  to  preclude  the  claim- 
ant from  recovering  what  is  justly  due  him  upon  the  facts 
stated  in  the  petition,  although  due  in  a  diifereut  aspect  from 
that  in  which  his  demand  is  conceived."  ( Clark  v.  United  States^ 
95  TJ.  S.  R.,  543.) 

The  statute  of  limitations  which  is  pleaded,  and  is  always 
present  as  a  jurisdictional  inquiry,  is  therefore  no  legal  defense 
to  the  claim  of  the  petitioner  for  any  material  embraced  in  the 
consolidated  cause  of  action. 

Other  reasons  might  1)e  urged  against  the  application  of  the 
statute,  growing  out  of  the  continuing  character  of  the  claim, 
bat  it  is  sufficient  for  the  purpose  of  this  case  to  hold  that  the 
xsomprehensiveness  of  the  original  petition  and  the  legal  effect 
of  the  amendments  prevented  the  operation  of  the  statute  on 
any  portion  of  the  claim. 

Adopting  the  construction  given  by  the  Supreme  Court  to  a 
contract  similar  in  its  character,  not  regarding  the  receipts  in 
full  as  concluding  the  claimant,  and  disapproving  the  appli- 
cation of  the  statute  of  limitations  to  any  part  of  the  claim,  it 
is  the  judgment  of  the  court  that  the  claimant  recover  from  the 
defendants  the  sum  of  $53,291.48. 

Dbabe,  Ch.  J.,  sat  in  this  case,  but  took  no  part  in  the  de- 
oision. 
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BOAED  OF  FIELD  OFFICERS  OF  SOUTH  CAROLINA 
TROOPS  V.  THE  UNITED  STATES. 

LNo.  12637.    Decided  Janaary  12, 1885.] 

On  the  Proofs. 

The  claimant  is  a  corporation  created  for  military  pnrpoees  in  1809.  Build- 
ings owned  by  it  are  occapied  by  the  Confederate  government  in 
carrying  on  the  war.  Consent  is  neither  asked  nor  given.  The 
claimant's  officers  take  part  in  the  rebellion  in  their  individnal  capa- 
city. In  1865  and  1867  the  United  States  occupy  the  premises. 
I.  If  a  body  corporate  did  nothing  in  its  corporate  capacity  to  aid  the 
rebellion,  it  cannot  be  charged  under  Rev.  Stat.,  ^^  1072, 1073,  with 
the  offeuM  of  its  officers  in  their  individnal  capacity. 
II.  Where  the  government  surrendered  property  in  1865  and  reoccupied 
it  in  1867,  for  a  time  paying  rent,  the  relation  of  landlord  and  tenant 
was  thereby  established. 

III.  Where  no  time  is  fixed  for  the  payment  of  rent,  it  must  be  deemed  to 
be  payable  as  it  accrues. 

The  Reporter^  statement  of  the  case: 

The  followiDg  are  the  faijts  found  by  the  court : 

I.  The  Board  of  Field  Officers  of  the  Fourth  Brigade  of  South 
Oarolina  Militia  was  a  i)erpetual  corporation  created  by  the 
State  of  South  Oarolina  in  1809.  The  said  corporation  was 
vested  with  power  to  purchase  and  hold  land  not  exceeding  300 
acres  for  the  use  of  the  militia  in  the  parishes  of  Saint  Philip  and 
Saint  Michael's.  On  the  25th  May,  1835,  the  said  corporation 
became  the  owner  by  purchase  of  a  parcel  of  land,  with  the  build- 
ing thereon,  on  Citadel  Green,  in  the  city  of  Charleston,  known 
as  the  Picquet  Guard-House,  and  on  the  1st  August,  1856,  of 
another  parcel  of  land,  with  a  building  thereon  known  ae  the 
Boylston  House,  in  the  city  of  Charleston. 

II.  When  the  rebellion  broke  out  the  Confederate  forces 
took  possession  of  the  premises  and  continued  their  occupancy 
for  war  purposes  until  they  evacuated  Cherleston  in  February,. 
1865.  The  United  States  troops  then  took  possession  of  the 
premises  and  turned  them  over  to  the  Bureau  of  Refugees^ 
Freedmen,  and  Abandoned  Lands.     In   October,  1865,  that 
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bureau  snrrondered  them  to  the  city  of  Charleston,  and  Charles- 
ton, in  tarn,  delivered  them  to  the  claimant.  Whether  the  offi- 
cers of  the  claimant  consented  to  the  occupancy  of  the  premises 
by  the  Confederate  forces  does  not  appear.  They  were  them- 
selves actively  engaged  in  the  rebellion. 

III.  August  20, 1867,  the  United  States  forces  again  took 
possession  of  the  Picquet  Guard-House  and  of  the  Boylston 
House,  and  occupied  the  former  until  November  1, 1874,  and  the 
latter  until  April  1,  1879.  For  this  occupancy  the  United 
States  paid  rent  to  the  city  of  Charleston  until  July  1, 1868 — for 
the  Picquet  Guard-House  at  the  rate  of  $50  a  month,  and  for  the 
Boylston  House  at  the  rate  of  $92  a  month.  Since  July  1, 1868, 
no  rent  has  been  paid  to  the  claimant  and  no  express  lease  ap- 
pears to  have  been  made.  The  rate  of  rent  paid  prior  to  July 
1,  1808,  would  be  a  rciisonable  compensation  for  the  use  of  the 
buildings  subsequent  to  that  date. 

IV.  On  the  8th  June,  1877,  the  Board  of  Field  Officers  of 
the  Fourth  Brigade  of  South  Carolina  Volunteer  State  Troops 
was  created  a  corporation  by  the  State  of  South  Carolina,  and 
vested  with  the  rights,  franchises,  and  property  of  the  Board 
of  Field  Officers  of  the  Fourth  Brigade. 


Mr.  James  Lowndes  for  the  claimant: 

1.  If  the  court  finds  the  permissive  use  and  occupation,  the 
claimant  is  plainly  entitled  to  recover. 

Whatever  may  have  been  the  character  of  the  entry  on  the 
land  by  the  defendant  in  August,  1867,  the  character  of  the 
possession  became  permissive  when,  in  December,  1868,  the 
United  States  paid  rent  for  it. 

In  Proving s  Case  (5  C.  Cls.  R.,  455)  it  was  held  that  payment  of 
rent  converted  a  possession  ^^jure  belh^  into  a  possession  under 
contract  even  in  time  of  war.  In  the  present  case  the  original 
possession  was  not  ^^jure  helli,^  and  the  payment  of  rent  was 
made  after  the  war. 

2,  If  the  possession  of  the  United  States  had  not  been  per- 
missive, still  the  claimant  is  entitled  to  recover. 

It  is  the  settled  doctrine  of  this  court  that  when  the  United 
States  takes  the  property  of  an  individual  for  public  use,  it  is 
under  an  obligation  to  make  compensation,  and  that  this  court 
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has  jurisdiction  of  a  suit  to  recover  it.  (Johnson^s  Caae^  2  O. 
Ols.  E.,  391;  Langford  v.  U.  8.,  101  U.  S.,  341.) 

If  the  United  States  held  under  a  claim  of  right,  it  might  be 
that  this  court  would  not  have  jurisdiction.  But  under  the  de- 
cision in  the  Arlington  case  that  right  could  have  been  contested 
in  another  tribunal. 

3.  The  statute  of  limitations  does  not  apply.  The  implied 
contract  to  pay  for  the  use  and  occupation  is  in  effect  a  contract 
either  to  pay  on  demand  or  at  the  termination  of  the  occupa- 
tion. In  either  view  the  claimant  is  entitled  to  recover  for 
the  whole  period. 

Mr,  John  8.  Blair  (with  whom  was  the  A%si%tant  Attomey- 
Oeneral)  for  the  defendants : 

1.  There  is  no  express  lease  in  this  case,  nor  is  there  any 
implied  contract.  The  case  in  no  respect  differs  from  Bishop  dk 
Westoott  (4  C.  Ols.  R.,  448)  and  Dykes  (16  O.  Cls.  R.,  289). 

2.  The  claimant  gave  very  substantial  aid  and  comfort  to 
the  rebellion,  and  therefore  can  have  no  status  in  this  court. 
(§  §  1072, 1073,  Rev.  Stat.;  Begina  v.  Great  North  of  England 
B,  Tf.,  9  Q.  B.,  315;  United  8tates  v.  Insurance  Companies^  22 
Wall.,  104;  Young  v.  The  United  States^  97  U.  S.,  39.) 

3.  Section  1069,  Rev.  Stat.,  limits  any  recovery  to  compensa- 
tion for  occupation  since  July  21, 1874. 

Soofield,  J-,  delivered  the  opinion  of  the  court: 

The  claimant  is  a  corporation  created  for  military  purposes 
by  the  State  of  South  Carolina  in  1809.  In  1857  the  corpora- 
tion became  the  owner  of  a  certain  piece  of  land  in  Charleston 
on  which  were  two  buildings,  one  known  as  the  Picquet  Ouard- 
House  and  the  other  as  the  Boylston  House. 

During  the  rebellion  the  premises  were  occupied  by  the  Con- 
federate government  to  aid  in  carrying  on  the  war.  So  far  as 
appears,  consent  to  such  occupancy  was  neither  asked  of  nor 
given  by  the  corporation. 

In  February,  1865,  the  United  States  forces  took  possession 
of  the  premises  and  turned  them  over  to  the  Bureau  of  Refu- 
gees, Freedmen,  and  Abandoned  Lands. 

In  October  following  the  premises  were  turned  over  to  the 
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dty  of  GharlestoD,  and  subsequently  *by  that  city  turned  over 
to  the  claiinant. 

August  20y  1867^  the  United  States  again  took  possession, 
without  objection  on  the  part  of  the  claimant.  From  this  date 
to  July  1, 1868,  the  defendants  paid  rent  to  the  city  of  Charles- 
ton for  the  Picquet  Guard-House  at  the  rate  of  $50  a  month^ 
and  for  the  Boylston  House  at  the  rate  of  $92  a  month.  No 
rent  was  paid  after  that  date,  for  what  reason  does  not  appear. 

The  United  States  continued  the  occupancy  of  the  Picquet 
Guard-House  until  November  1,  1874,  and  of  the  Boylston 
House  until  April  1, 1879,  at  which  dates  they  were  respect- 
ively surrendered  to  the  claimant. 

The  defendants  contend  that  under  sections  1072  and  1073  of 
the  Bevised  Statutes  the  claim  cannot  be  considered  in  this 
sourt 

Those  sections  provide  that  the  petition  of  any  claimant  who 
voluntarily  aided,  abetted,  or  encouraged  the  rebellion  shall  be 
dismissed.  Since  the  President's  proclamation  of  pardon  and 
amnesty,  promulgated  December  25, 1868  (15  Stat.,  711),  and 
the  effect  given  to  it  by  the  Supreme  Court,  the  loyalty  of  citi- 
zen claimants  under  those  sections  has  not  been  a  subject  of  in- 
quiry in  this  court.  {Kleinh  Case^  13  Wall.,  128,  7  C.  Cls.  K., 
240;  Armstrmg^s  Casey  13  Wall.,  154,  7  C.  Cls.  R.,  280  j  Car- 
lisle cfe  Henderson  v.  The  United  States^  16  Wall.,  147,  8  C.  Cls. 
B.,  153;  United  States  v  Insurance  Co.,  22  Wall.,  99.) 

Now,  it  is  argued  that  a  corporation  having  abstractly  no 
moral  qualities,  assistance  rendered  by  it  to  the  rebellion  in- 
volves no  turpitude,  and  being  incapable  of  committing  treason, 
derives  no  benefit  from  the  general  amnesty.  The  claimant's 
officers  took  part  in  the  rebellion  in  their  individual,  not  in  their 
corporate,  capacity.  As  officers  of  the  coporation  they  were 
guilty  of  no  offense,  unless  non-action  is  an  offense.  They  did 
nothing,  to  be  sure,  to  protect  the  property  of  the  corporation 
firom  Confederate  occupancy,  but  it  is  quite  certain  that  all 
efforts  in  that  direction  would  have  been  futile. 

These  officers  have  been  pardoned.  Oblivion  is  thrown  over 
all  their  disloyal  acts.  It  is  as  if  such  acts  had  never  been  com- 
mitted. {KnoU?s  Casey  10  C.  Cls.  R.,  407;  Armstrong's  Case,  13 
Wall.,  154.)  Since  these  acts  cannot  be  invoked  against  the 
person  who  committed  them,  can  they  be  invoked  against  a 
corporation  of  which  they  were  the  officers  ?    If  the  corpora- 
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tion  is  to  be  charged  with  the  offense  of  its  officers,  should  it  not 
be  credited  with  their  pardons  1  The  sin  6f  the  officers  works 
a  legal  effect  in  the  corporation.  The  sin  is  pardoned,  but  the 
effect,  say  the  defendants,  is  not.  The  sinuers  can  come  to  this 
conrt,  bnt  the  corporation,  sinless,  because  devoid  of  moral  qual- 
ities, cannot.  We  think  the  position  involves  a  question  in 
ethics  too  subtile  for  practical  adjudication. 

It  is  claimed  that  the  facts  disclose  no  contract,  either  ex- 
pressed or  implied,  upon  which  to  base  an  action  in  this  court. 

The  defendants  certainly  had  the  use  and  occupation  of  the 
prem  ises.  The  surrender  of  them  in  October,  1866,  terminated 
the  military  occupancy.  In  resuming  the  occupancy  in  Au- 
gust, 1867,  they  set  up  no  claim  of  right.  By  paying  rent  for 
the  first  year  they  acknowledged  the  relation  of  landlord  and 
tenant.  It  does  not  appear  that  the  relation  thus  begun  was 
subsequently  changed.  The  rent  was  not  paid,  but  the  right 
of  the  claimant  to  demand  it  was  not  denied.  In  these  facts  a 
contract  to  pay  a  reasonable  rent  is  implied. 

We  agree  to  the  position  taken  by  defendants'  counsel  that 
so'much  of  the  claim  as  originated  prior  to  July  21, 1874,  is  cut 
off  by  the  statute  of  limitations  (E.  S.,  1069).  As  no  time  was 
fixed  for  the  payment  of  the  rent  it  must  be  deemed  to  be  pay- 
able as  it  accrued.  The  petition  was  not  filed  until  July  21, 
1880. 

The  defendants  occupied  the  Picquet  Guard-House  until 
November  1, 1874,  three  months  and  ten  days  subsequent  to 
July  21, 1874.    The  rent  amounts,  at  $50  a  month,  to  $166.12. 

The  Boylston  House  was  occupied  subsequent  to  July  21, 
1874,  for  four  years  eight  months  and  ten  days,  to  April  1, 1879. 
The  rent,  at  the  rate  of  $92  a  month,  amounts  to  $5,181.67. 
The  two  items  of  rent  amount  to  $5,347.79. 

Judgment  will  be  entered  for  that  sum. 

DBAKEy  Gh.  J.,  was  not  present  at  the  trial  and  took  no  part 
in  the  decision. 
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THE  EASTERN  RAILROAD  COMPANY  v.  THE  UNITED 

STATES. 

[No.  13967.    Decided  January  12,  1885.]      . 

On  the  Proofs. 

A  railroad  carries  the  mails  from  July  1,  1874,  to  Jane  30,  1877,  under  a 
formal  written  contract,  and  from  July  1,  1877,  to  June  30, 1881,  un- 
der an  implied  contract.  On  the  Ist  Jnly,  1878,  the  Postmastet-Oen- 
eral  reduces  the  compensation  5  per  cent.,  pursuant  to  the  Act  17th 
Juncj  1878  (20  Stat.  L.,  140). 
I.  Under  the  decisions  of  the  Supreme  Court  (104  U.  S.  R.,  680,  687)  a 
statute  ordering  a  reduction  of  railway  compensation  did  not  extend 
to  an  existing  valid  contract.  But  where  the  service  was  rendered 
under  an  implied  contract,  and  the  railroad  continued  after  notice 
to  perform  and  to  accept  without  objection  the  reduced  compensa- 
tion, it  thereby  consented  to  a  modification  of  its  existing  contract 
relations  with  the  frovernment. 
n.  The  statutes  relating  to  the  duration  of  mail- transportation  contracts, 
and  to  compensation  for  railway  service  (Rev.  Stat.,  $$  3943,  3956, 
3970,4002;  Act  2d  July,  1876,  19  Stat.  L.,  79,  }  1).  do  not  prescribe 
a  period  of  time  as  the  term  of  such  contracts,  nor  fix  a  rate  of  com- 
pensation as  the  consideration  for  such  services ;  they  merely  desig- 
nate a  maximum  which  the  Postmaster- General  cannot  exceed. 

m.  An  order  of  the  Postmaster-General  stating  the  compensation  to  be  al- 
lowed for  mail  transportation  service  **from  July  1, 1877,  to  June  30, 
1881  {unless  otherwise  ordered),"  does  not  create  a  binding  contract 
for  the  period  named. 

The  Beporters^  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the  court; 

I.  For  some  years  immediately  before  June  30,  1877,  the 
claimant  had  carried  the  mails  of  the  United  States  on  each  of 
the  routes  named  in  the  petition,  under  several  written  con- 
tracts, which  expired  on  that  day  and  were  in  the  following 
form: 

"  This  article  of  contract,  made  the  31st  day  of  March,  in 
the  year  one  thousand  eight  hundred  and  seventy-four,  between 
the  United  States  of  America  (acting  in  this  behalf  by  the 
Postmaster-General)  and  the  Eastern  Railroad  Company,  by 
John  Wooldrige,  its  president,  and  Frank  Jones  and  J.  W. 
Johnson,  as  sureties,  witnesseth : 
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'^  That  whereas  the  said  railroad  company  has  been  accepted^ 
according  to  law,  as  contractor  for  conveying  the  mail  on  route 
No.  615,  from  Boston  (Mass.),  by  Maplewood,  Linden,  Clifton- 
dale,  Saugus  Centre,  Saugus,  and  Linn  Common  (n.  o.),  to  West 
Lynn  Depot  (n.  o.)  and  back,  by  railroad,  twelve  times  a  week, 
by  a  schedule  satisfactory  to  the  department,  at  five  hundred 
dollars  per  year,  being  at  the  rate  of  $50  per  mile  per  annum, 
for  and  during  the  term  beginning  January  1st,  eighteen  hun- 
dred and  seventy-four,  and  ending  June  thirty,  eighteen  hun- 
dred and  seventy- seven : 

*<  Kow,  therefore,  the  said  Eastern  Railroad  Company,  as  con- 
tractor, and  (he  said  Frank  Jones  and  J.  W.  Johnson,  as  sure- 
ties, do,  jointly  and  severally,  undertake,  covenant,  and  agree 
with  the  United  States,  and  do  bind  themselves — 

'*  1st.  That  the  mail  (including  British,  Canada,  and  other 
foreign  mails)  shall  be  conveyed  in  a  secure  and  safe  manner, 
free  from  wet  or  other  injury,  in  a  separate  and  convenient  car, 
or  apartment  of  a  car,  suitably  fitted  up,  furnished,  warmed, 
and  lighted,  under  direction  of  the  Post-Office  Department  and 
to  the  satisfaction  of  the  Postmaster-General,  or  of  his  author- 
ized agent,  at  the  expense  of  the  contractor,  for  the  assorting 
and  safekeeping  of  the  mails,  and  for  the  exclusive  use  of  the 
department  and  its  mail  agent,  if  the  department  shall  em- 
ploy such  agent ;  and  such  agent  is  to  be  conveyed  free  of 
charge.  When  there  is  no  agent  of  the  department,  the  rail- 
road company  shall  designate  a  suitable  person  upon  each  train, 
to  be  sworn,  to  receive  and  take  charge  of  the  mails,  and  of 
way-bills  accompanying  and  describing  them,  and  duly  deliver 
the  same.  And  the  mail  shall  be  taken  from  and  delivered 
into  the  post-offices  at  the  ends  of  the  route ;  and  also  from 
and  into  the  intermediate  offices  on  the  route,  or  that  may  here- 
after be  established  on  the  route,  provided  the  latter  are  not 
over  one-quarter  of  a  mile  from  a  depot  or  station,  or  from  the 
railroad  track  when  no  station  has  been  established.    * 

^^  2d.  That  if  the  company  shall  run  a  regular  train  of  pas- 
senger cars  more  frequently  than  is  required  by  the  contract  to 
carry  the  mail,  the  same  increased  frequency  shall  be  given  to 
the  mail,  and  without  increase  of  compensation,  and  the  like 
as  to  the  increase  speed  of  the  mail  trains,  if  desired  by  the 
Postmaster-Oeneral. 

^^  3d.  That  the  company  shall  convey,  free  of  charge,ail  mail- 
bags  and  post-office  blanks;  and  also  all  accredited  special 
agents  of  the  department,  on  exhibition  of  their  credentials. 

'*  4th.  That  the  company  shall  not,  by  itself  nor  by  its  agents, 
transmit,  nor  be  concerned  in  transmitting,  commercial  intelli- 
gence more  rapidly  than  by  mail,  nor  carry  out  of  the  mail  any 
letters  not  inclosed  in  postage-stamped  envelopes,  except  such 
as  may  have  relation  solely  to  some  article  at  the  same  time 
conveyed. 
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^<  5th.  That  in  every  case  of  failure  to  perform  the  trip(auleB8it 
is  shown  that  the  same  was  not  caused  by  miscondact.  neglect, 
or  want  of  proper  skill)  there  may  be  a  forfeiture  oi  the  pay 
for  the  trip ;  and  a  failure  to  arrive  at  the  end  of  the  route,  so 
as  to  lose  the  connection  with  a  depending  mail,  shall  be  con- 
sidered as  equal  to  a  whole  trip  lost,  unless  the  detention  or 
delay  be  the  result  of  anavoidable  causes. 

"  6th.  That  the  company  whall  be  subject  to  fine  for  failure 
to  take  or  deliver  a  mail,  or  any  part  of  a  mail ;  for  suftering 
the  mail  to  be  wet  or  otherwise  injured,  or  lost,  or  destroyed, 
unless  it  8hall  appear  that  such  failure,  or  other  incident,  as 
aforesaid,  was  not  caused  by  misconduct,  neglect,  or  want  of 
proper  skill  on  the  part  of  the  company  or  its  oflBcers. 

"  7th.  That  the  company  shall  be  answerable  for  the  ade- 
quacy of  the  Djeans  of  transportation ;  for  the  faithfulness, 
ability,  and  diligence  of  its  agents ;  and  for  the  safety,  due  re- 
ceipt, and  delivery,  as  aforesaid,  of  the  mails. 

"  8th.  That  the  company  will  collect  quarterly,  if  required 
by  the  Postmaster-General,  of  postmasters  on  the  route,  the 
balances  doe  from  them  to  the  TJnited  States  on  their  quarterly 
returns,  and  faithfully  xender  an  account  thereof  to  the  Post- 
master-General in  the  settlement  of  its  quarterly  accounts,  and 
will  pay  over  to  the  Auditor  of  the  Treasury  for  the  Post-Office 
Department,  on  the  order  of  the  Postmaster-General,  all  bal- 
ances remaining  in  its  hands. 

'^9th.  That  the  Postmaster-General  may  discontinue  or  cur- 
tail the  service,  in  whole  or  in  part,  whenever  the  public  inter- 
ests, in  his  judgment,  shall  require  such  discontinuance  or  cur- 
tailment for  any  cause }  he  allowing,  as  a  full  indemnity  to  the 
contractor,  one  month's  extra  pay  on  the  amount  of  service  dis- 
pensed with,  and  a  procompensation  for  the  amount  of  service 
retained  and  continued. 

**10th.  The  said  United  States  covenant  with  the  said  com- 
pany tapay,  as  aforesaid,  at  the  rate  aforementioned,  quarterly, 
in  the  months  of  November,  February,  May,  and  August,  or  in 
the  preceding  months,  at  the  option  of  the  department. 

^^  Provided,  always,  that  this  contract  shall,  in  all  its  parts, 
be  subject  to  the  terms  and  requisitions  of  an  act  of  Congress 
passed  the  twenty-first  day  of  April,  in  the  year  one  thousand 
eight  hundred  and  eight,  entitled  ^An  act  concerning  public 
contracts.' 

^<  In  witness  whereof  the  said  Postmaster-General  has  caused 
the  seal  of  the  Post-Office  Department  to  be  hereto  affixed,  and 
has  attested  the  same  by  his  signature  ;  and  the  said  railroad 
company,  by  its  president  and  sureties,  have  hereunto  set  their 
hands  and  seals  the  day  and  year  set  opposite  their  names,  re- 
spectively. 

"John  A.  J.  Oeeswell, 

"  Postmaster-  General, 
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"  Signed,  sealed,  and  delivered  by  the  Postmaster-General 
in  the  presence  of— 
"Jno.  B.  Ford. 

"  Eastern  Eailroad  Company, 
"By  Jno.  Wooldridoe, 

"  President,  Sept  28,  1874. 

"  And  by  the  other  parties  hereto  in  the  presence  of— 
"Aaron  Osborne, 
"Louis  R.  Emery, 

"  Witnesses. 

"  Signed  this  28  day  of  Sep.,  1874. 

"Frank  Jones,  [seal.] 
"  Signed  this  28  day  of  Sep.,  1874. 

"J.  W.  Johnson,  [seal.] 
"  Sureties.^ 

II.  The  claimant  was  paid  according  to  the  terms  of  said 
contraet  to  and  including  June  30,  1877. 

Prior  to  February  1,  1877,  the  Postmaster-General  sent  to 
claimant  for  each  route  named  in  the  petition  a  "  railroad-dis- 
tance circular,"  and  prior  to  April  16, 1877,  a  "  railroad- weight 
circular,"  which  were  in  form  as  follows : 

"  railroad-distance  circular. 

"U.  S.  Post-Office  Department, 

"Contract  Office, 
.  "  Washington,  November  27, 1876. 
"  Sir  :  To  obtain  accurate  information  for  the  use  of  this 
department  with  regard  to  length  and  location  of  the  East- 
ern Railroad  (Portland,  Me.,  to  Portsmouth,  N.  H.),  the  Post- 
master-General requests  that  you  will  have  inserted  in  the  an- 
nexed tabular  form  the  following  items,  viz. :  In  column  1,  the 
distance  from  station  to  station ;  in  column  2,  a  list  of  all  the 
stations,  in  the  order  in  which  they  follow  each  other ;  in  col- 
umn 3,  opposite  each  station,  the  official  name  of  the  post-office 
at  ornear  such  station;  and  in  column  4,  opposite  ea4ih  post- 
office,  the  distance,  if  any,  between  the  post-office  and  the  station. 
State  fractions  of  a  mile  by  decimals,  either  tenths  or  hun- 
dredths. Be  pleased  to  have  the  statement  verified  by  the  en- 
gineer of  the  road  or  other  competent  officer,  and  returned  to 
this  office. 

"Very  respectfully,  &c., 

"Thos.  J.  Brady, 
"  Second  Assistant  Postmaster- OeneraL 
"To  Samuel  C.  Lawrence,  Esq., 

"  PresH  Eastern  R.  R.  Co.,  Boston,  MassP 
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^' {Under  acts  of  Congress  o/1873, 1875, 1876.) 

"U.  S.  Post-Office  Depaetmbnt, 
^<  Office  of  Second  Assistant  P.  M.  General, 

*'  Washingiony ,  187-. 

"Sib:  By  act  of  Oougress  approved  March  3, 1873,  the  Post- 
master Oeneral  fs  ^aathorized  and  directed  to  readjust  the  com- 
pensation hereafter  to  be  paid  for  the  transportation  of  mails 
on  railroad  routes  upon  the  conditions  and  at  the  rates  herein- 
after mentioned,  to  wit: 

"^That  the  mails  shall  be  conveyed  with  due  frequency  and 
spiked ;  that  sufficient  and  suitable  room,  fixtures,  and  furniture, 
in  a  car  or  apartment  properly  li|ifhted  and  warmed,  shall  be 
provided  for  route  agents  to  accompany  and  distribute  the 
mails. 

'*  'And  that  the  pay  per  mile  per  annum  shall  not  exceed  the 
following  rates,  namely :  On  routes  carrying  their  whole  length 
an  average  weight  of  mails  per  day  of  two  hundred  pounds, 
fifty  dollars;  live  hundred  pounds,  seventy-five  dollars;  one 
thousand  pounds,  one  hundred  dollars ;  one  thousand  five  hun- 
dred pounds,  one  hundred  and  twenty-five  dollars;  two  thou- 
sand pounds,  one  hundred  and  fifty  dollars ;  three  thousand  five 
hundred  pounds,  one  hundred  and  seventy-five  dollars ;  five 
thousand  pounds,  two  hundred  dollars ;  ami  twenty-five  dollars 
additional  for  every  additional  two  thousand  pounds,  the  aver- 
age weight  to  be  ascertained,  in  every  case,  by  the  actual  w»«igh- 
ing  of  the  mails  for  such  a  number  ot^successive  working  days, 
not  less  than  thirt3 ,  at  such  times,  after  June  thirtieth,  eighteen 
hundred  and  seventy- three,  and  not  less  frequently  than  once 
in  every  four  years,  and  the  result  to  be  stated  and  verified  in 
such  form  and  manner  as  the  Postmaster-General  may  direct.' 

**By  the  same  act,  also,  it  is  provided  Hhat  additional  pay 
may  be  allowed  for  every  line  comprising  a  daily  trip  each  way 
of  railway  post-ofiice  cars,  at  a  rate  not  exceeding  twenty-five 
dollars  per  mile  per  annum  for  cars  forty  feet  in  length,  and 
thirty  dollars  per  mile  per  annum  for  forty-flvefeet  cars,  and 
forty  dollars  per  mile  per  annum  for  fifty-feet  cars,  and  fifty  dol- 
lars per  mile  per  annum  for  fifty-five  to  sixty  feet  car :  And 
provided  also^  That  the  length  of  cars  required  for  such  post- 
office  rail  way  car  service  shall  be  determined  by  the  Post-Office 
Department,  and  all  such  cars  shall  be  properly  fitted  up,  fur- 
nished, warmed,  and  lighted  for  the  accommodation  of  clerks 
to  accompany  and  distribute  the  mails.' 

**By  act  of  Congress  approved  March  3, 1875,  the  Poatraaster- 
Oeneral  is  directed  to  have  the  mails  weighed  '  by  the  employees 
of  the  Post  Office  Department,'  and  to  '  have  the  weights  stated 
and  verified  to  him  by  said  employees,  under  such  instructions 
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as  he  may  cousider  just  to  the  Post-Office  Department  and  the 
railroad  companies.' 

"By  act  of  Congi'ess  approved  July  12,  1876,  section  1,  the 
Postmaster-General  is  'authorized  and  directed  to  readjust  the 
compensation  to  be  paid  from  and  after  the  first  day  of  July, 
eighteen  hundred  and  seventy-six^  for  transportation  of  mails 
on  railroad  routes,  by  reducing  the  compensation  to  all  railroad 
companies  for  the  transportation  of  mails  ten  per  centum  per 
annum  from  the  rates  fixed  and  allowed  by  the  first  section  of 
an  act  entitled  <Au  act  making  appropriations  for  the  service  of 
the  Post-Office  Department  for  the  fiscal  year  ending  June  thir- 
tieth, eighteen  hundred  and  seventy-four,  and  for  other  pur- 
poses,^ approved  March  third,  eighteen  hundred  and  seventy- 
three,  for  the  transportation  of  mails  on  the  basis  of  the  average 
weight.' 

'*And  by  section  13  of  the  act  of  July  12, 1876,  it  is  directed 
Uhat  railroad  companies  whose  railroad  was  constructed  in 
whole  or  in  part  by  a  land  grant  made  by  Congress  on  the  con- 
dition that  the  mails  should  be  transported  over  their  road  at 
such  price  as  Congress  should  by  law  direct  shall  receive  only 
eighty  per  centum  of  the  compensation  authorized  by  this  act.' 

<<  To  obtain  such  a  statemen  t  as  the  law  requires  of  the  amount 
of  mail  matter  conveyed,  employees  of  the  Post-Office  Depart- 
ment are  instructed  to  weigh  all  the  through  mails  and  way 
mails  which  may  be  conveyed,  outward  and  inward^  to  and  from 
each  station  on  your  road,  route  No.  9,  between  Portland  and 
Portsmouth,  for  thirty  consecutive  working  days,  commencing 
on  the  16th  of  April,  1877. 

•*And  you  are  requested  to  employ  some  competent  i)er8on  or 
persons,  duly  sworn  to  make  correct  returns,  to  unite  with  the 
employees  of  the  department  in  the  weighing  and  in  the  certi- 
fication of  the  returns  thereof. 

'^The  result  of  the  weighing  you  will  please  state  in  the  an- 
nexed tabular  form,  placing  in  column  1  the  distance  from  station 
to  station ;  in  column  2,  a  list  of  the  stations,  commencing  with 
the  first  above  named — the  initial  point — proceeding  in  the  or* 
der  in  which  the  stations  follow  each  other  from  that  point,  and 
ending  with  the  last  above  named — ^the  tenninus;  in  column  3^ 
under  the  hea<l  ^Eeceived,'  the  weight  of  the  mails  conveyed  to 
each  station  by  trains  bound  ovttrard;  in  column  4,  under  the 
head  ^  Sent,'  the  weight  of  the  mails  conveyed  from  each  station 
by  trains  bound  (m^tror(7;  in  column  5,  underthe  head  ^Beceived/ 
the  weight  of  the  mails  conveyed  to  each  station  by  trains  bound 
inward;  and  in  column  6,  under  the  head  of  'Sent,' the  weight 
of  the  mails  from  each  station  by  trains  bound  inward.  Trains 
bound  outward  are  those  running  from  the  initial  point  towsxA 
the  terminus;  trains  bound  inward  are  those  running  from  the 
terminus  toward  the  initial  point  Opposite  the  first  station  in 
the  list  there  will  be  no  weight  entered  in  column  3,  as  there 
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can  be  no  mail  conveyed  to  that  station  by  trains  bonnd  out- 
ward;  opposite  the  last  station  in  the  list  there  will  be  no 
weight  entered  in  colnmn  4,  as  there  can  be  no  mail  conveyed 
Jiram  that  station  by  trains  bonnd  outucard;  opposite  the  last 
station  in  the  list  there  will  be  no  weight  entered  in  column  5, 
as  there  can  be  no  mails  conveyed  to  that  station  by  trains 
bonnd  inward;  and  opposite  the  first  station  in  the  list  there 
will  be  no  weight  entered  in  colnmn  6,  as  there  can  be  no  mail 
conveyed /rom  that  station  by  trains  bound  inward.  The  foot- 
ings of  columns  3  and  4  will  balance  each  other,  as  they  will 
each  show  the  whole  amount  of  mails  conveyed  over  the  route 
by  trains  bound  outward;  and  the  footings  of  columns  5  and  6 
will  balance  each  other,  as  they  will  each  show  the  whole  amount 
of  mail  conveyed  over  the  route  by  trains  bound  inward. 

*^A  convenient  arrangement  will  be  to  place  a  correct  scale 
on  each  car  conveying  mails;  weigh  all  through  and  way  mail 
matter  as  it  comes  on  the  car  at  each  station,  and  credit  the 
station  with  the  amount  under  the  head  'Sent,'  outward  or  in- 
wardy  as  the  case  may  be;  weigh  all  through  and  way  mail 
matter  again  as  it  is  put  off  the  car  at  each  station,  charging  the 
station  with  the  amount  under  the  head  '  Received,'  outward  or 
inward^  as  the  case  may  be.  Mail  matter  coming  on  the  route 
from  another  route  should  be  credited  to  the  station  at  which 
it  comes  on,  under  the  head  'Sent,'  outward  or  inward^  as  the 
case  may  be ;  and  mail  matter  passing  off  the  route  to  another 
route  should  be  charged  to  the  station  at  which  it  passes  off, 
under  the  head  '  Received,'  outward  or  inward^  as  the  case  may 
be.  The  statement  will  thus  be  in  the  nature  of  an  account 
kept  by  the  railroad  with  the  stations,  in  which  account  the 
stations  will  be  debited  with  the  amount  of  mails  'received'  off 
the  railroad  and  credited  with  the  amount  of  mails 'sent 'on  the 
railroad.  Memoranda  of  the  daily  weights  should  be  kept,  and 
the  final  results  only  stated  in  the  printed  form. 

"Careful  attention  to  all  the  directions  above  given  will  save 
the  department  and  the  company  much  trouble. 

"You  are  requested,  also,  to  prepare  and  return  herewith  a 
statement  showing — 

'*  1.  The  rate  of  speed  (in  miles  per  hour)  with  which  the  mails 
are  conveyed  on  the  route. 

"2.  The  inside  dimensions  (in  feet  and  inches),  fixtures,  and 
furniture  of  the  car  or  apartment  provided  exclusively  for  rail- 
way post-office  clerks  or  route  agents  to  accompany  and  distrib- 
ute the  mails. 

"3.  The  number  of  times  per  week  the  mails  are  carried  in 
each  direction,  and  the  number  of  times  they  are  accompanied 
by  railway  pcmt-office  clerks  or  route  agents — the  run  outward 
from  the  initial  point  to  the  terminus  and  inward  from  the 
terminus  to  the  initial  point  constituting  together  one  time  or 
one  roond  trip.    In  case  more  frequent  service  is  performed  on 
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one  portion  of  the  route  than  on  another,  a  uiinate  description 
of  the  frequency  on  each  portion  will  be  necessary. 

"  Some  competent  oflBcer  of  your  company  will  certify,  under 
oath,  to  the  accuracy  of  the  statements,  and  return  them  to  this 
office.  The  information  herein  sought  is  indispensable  in  order 
to  a  proper  adj  ustmen t  of  the  rate  of  pay.  Please  acknowledge 
the  receipt  of  this  circular. 

"Very  respectfully,  your  obedient  servant, 

"  Thos.  J.  Brady,  . 
"  Second  Assistant  Postmaster- OeneralJ^ 

The  information  requested  by  said  circulars  was  duly  fur- 
nished. 

III.  The  Postmaster-General  thereupon,  on  the  20th  of  De- 
cember, 1877,  readjusted  the  compensation  to  be  paid  for  carry- 
ing the  mails  over  each  route,  and  transmitted  to  the  Sixtb 
Auditor  an  order  therefor  in  the  following  form: 

*'  Authorize  the  Auditor  of  the  Treasury  for  the  Post-Office 
Department  to  pay  the  Eastern  Railroad  Company,  quarterly^ 

for  carrying  the  mail  between and ,  from  July  1^ 

1877,  to  June  30, 1881,  at  the  rate  of  $ per  annum  (being 

$ per  mile  per  annum),  unless  otherwise  ordered,  subject 

to  flues  and  deductions. 

"Dec.  20, 1877. 

"  Brady.'' 

On  the  same  day,  December  20,  1877,  the  Postmaster-Gen- 
eral also  sent  to  claimant  a  circular  notice  of  adjustment  of  pay 
for  each  route  in  the  following  form  : 

"  Post-Office  Department, 
"  Office  of  the  Second  Assistant 
postmaster-generaii, 
*<  Washington,  D.  C,  Dec.  20, 1877. 
<<  Sir  :  The  compensation  for  the  transportation  of  mails,  &c.^ 

on  your  road,  route ,  between and ,  has  been 

fixed  from  July  1,  1877,  to  June  30,  1881  (unless  otherwise 
ordered),  under  acts  of  March  3,  1873,  July  12,  1876,  upon 
returns  showing  the  amount  and  character  of  the  service  for 

thirty  days  commencing  April  16, 1877,  at  the  rate  of p&r 

annum,  being  $ per  mile  for miles. 

"  Very  respectfully,  &c., 

'*Thos.  J.  Beady, 
*<  Second  Assistant  Postmaster- OeneraL 
"  To  John  Hornby,  Esq., 

"  Master  of  Transportation  Eastern  R.  R,  Oo.j 

^^  Boston,  Mass.^ 
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The  compensation  so  Axed  was  the  maximum  authorized  by 
said  act  of  1873  (B.  S.,  §  4002),  as  amended  by  said  act  of  1876. 

IV.  Thereupon  the  following  correspondence  took  place  be- 
tween the  parties,  on  the  dates  thereto  attached : 

[Eastern   Bailroad    Company.     Department   of    transportation.     John 
Hornby,  master  transportation.] 

"Boston,  Dec.  29, 1817. 
"  Hon.  Thomas  J.  Brady, 

"  Second  AtPt  Postmaster- Oeneraly  Washington^  D.  0.: 

**  Dear  Sir  :  We  beg  to  acknowledge  receipt  of  twelve  (12) 
inclosures,  being  the  statements  of  allowance  of  compensation 
for  carrying  the  mails  on  routes  9,  Portland  to  Portsmouth : 
1015,  Wolfsboro'  June,  to  Wolfsboro' ;  1016,  Portsmouth  and 
Dover;  3001,  Boston  and  Portsmouth ;  3002,  Boston  and  West 
Lynn  Depot;  3003,  Salem  and  Eockport;  3004,  Salem  and 
Marblehead ;  3005,  Salem  and  Lawrence ;  3007,  East  Salisbury 
and  Amesbury;  3008,  Weuham  and  Essex;  3009,  Lynn  and 
Marblehead ;  3010,  Wakefield  and  Peabody.  We  have  not  yet 
received  the  notice  of  adjustment  of  pay  on  route  260  (1014 
new).  Brock's  Crcnsing  to  North  Conway. 

"Will  you  kindly  inform  us  of  the  basis  upon  which  the  ad- 
justment is  made  in  the  case  of  routes  9,  3001,  3003,  3004^  and 
3009 1 

"  Eespectfully, 

"  J.  Hornby,  M.  TP 

"  January  3, 1878. 
"  Sir  :  In  reply  to  your  favor  of  the  29th  ultimo,  I  beg  leave 
to  say  that  the  pay  on  route  3001,  between  Boston  and  Ports- 
mouth, is  fixed  as  follows,  viz  :  For  9,271  pounds  per  day,  $253, 
leas  lOper  cent.,=$227.70 ;  for  two  daily  lines  of  railway  post- 
office  cars,  $50 ;  second  daily  line  of  route  agents'  apartments, 
$10=$227.70H-$50=*277.70+$10=$287.70  per  mile  for  57.28 
miles.  On  route  3003,  Salem  to  Kockport,  the  pay  is  fixed  for 
a  weight  of  mails  265  pounds,  with  the  accompaniments  pre- 
scribed by  law,  at  $55,  less  10  per  cent.,=$49.50  per  mile  for 
20.69  miles.  On  route  3004,  between  Salem  and  Marblehead, 
pay  is  fixed  for  a  weight  of  mails  of  258  pounds  per  day,  at  $54, 
less  10  per  cent.,=:$^.60  per  mile,  4.49  miles.  On  route  3009, 
between  Lynn  and  Marblehead,  the  pay  is  fixed  for  a  weight 
of  mails  of  421  pounds  per  day,  at  $68,  less  10  per  cent, =$61.20. 
On  route  9,  between  Portland  and  Portsmouth,  the  pay  is  fixed 
for  an  average  weight  of  mails  per  day  of  7,950  pounds,  at  $236, 
less  10  per  cent., =$212.40,  and  for  two  daily  lines  of  railway 


32     The  Eastern  Bailboab  Oo.  v.  TTnitkb  States. 

Beporters'  ttatcMenl  of  tke  eato. 

post-office  cars,  $50,  making  an  agregate  pay  at  $262.40  per 
mile. 

"  Very  respectfully, 

"Thos.  J.  Brady, 
«  Second  As^t  P.  M.  GenH. 
*'J.  Hornby,  Esq., 

^'^  Master  Transportation  Eastern  Railroad^ 

"  Boston^  MassJ" 

"  Boston,  January  4, 1878. 
*<  Hon.  Thomas  J.  Bbaby, 

"  Second  A^t  Postmaster- OeneraU  Washington^  D.  C: 
"  Dear  Sir  :  We  are  in  receipt  of  notice  of  adjustment  of  pay 
on  route  1014,  Brock's  Grossing  to  North  Conway  and  return. 
"  Thanks  for  same. 

*^  We  are  at  a  loss  to  know  on  what  basis  the  adjustment  is 
made  on  this  route  (1014),  as  well  as  upon  routes  9, 3001,3003, 
3004,  and  3009,  and  would  feel  obliged  if  you  would  send  us  the 
formula  used. 

"  Respectfully, 

"J.  Hornby,  M.  TP 

«  Boston,  Jan^y  8, 1878. 
"  Hon.  Thomas  J.  Brady, 

"  Second  A^t  P.  M.  General^  Washington,  2>.  C  ; 

'<  Dear  Sir  :  Your  favor  of  the  3d  Instant  is  at  hand,  for 
which  we  are  under  obligations. 

<'At  page  135,  Postal  Laws  and  Begulatious,  referring  to  the 
compensation,  it  is  specified :  *  On  routes  carrying  their  whole 
length  an  average  weight  of  mails  per  day  of  two  hundred 
pounds,  fifty  dollars:  five  hundred  pounds,  seventy-five  dollars; 
one  thousand  pounds,  one  hundred  dollars ; '  and  so  on  up  to 
five  thousand  pounds.  We  are  still  at  a  loss  to  know  the  basis 
on  which  the  compensation  is  computed  upon  the  excess  toeight 
on  any  one  rate. 

'^For  instance,  how  is  the  rate  per  mile  computed  on  9,271 
pounds  per  day ;  265  pounds  per  day ;  258  pounds  per  day  t 

"  We  see  that  the  law  provides  for  200  pounds  per  day,  500 
per  day,  &c.,  but  there  is  no  provision  for  the  fractional  parts, 
which  have  evidently  been  considered  by  you  in  fixing  the 
compensation. 

'^  Would  it  be  troubling  you  too  much  to  ask  the  favor  of  the 
formula  used  in  the  computation  Y 
*'  Respectfully,  yours, 

"J.  Hornby,  If.  T.^ 

"January  9, 1878. 
"  Sir  :  In  reply  to  your  favor  of  the  8th  instant^I  beg  leave 
to  say  that  your  quotation  of  the  law  is  correct.     Yon  will  no- 
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tice  that  $25  is  allowed  for  the  300  pounds  added  to  200  pounds, 
making  $75  for  500  pounds ;  and  9i2o  for  500  pounds  added  to 
500  pounds,  making  $100forl,00(t  pounds ;  and  add  at  the  same 
rate  to  2,000 pounds,  making  $150  for  2,000  pounds;  and  $25 ad- 
ditional for  the  next  addition  of  1,500  pounds,  making  $175  for 
3,500  pounds;  and  $^5  additional  for  the  next  1,500  pounds, 
making  $200  for  5,000  i>ounds ;  and  $25  additional  for  each  suc- 
ceeding addition  of  2,000  pounds.  If  the  law  were  construed  lit- 
erally there  would  be  no  allowance  for  the  intermediate  weights 
between  200  and  500  pounds,  &c.,  &c.  It  has  been  decided  by 
the  law  oflBcer,  however,  that  the  department  could  allow  for 
fractional  intermediate  weights  a  pro  rata  of  the  amount  fixed 
for  the  whole  intermediate  weights. 

"  Thus,  for  258  pounds  per  day  the  process  (in  dollars)  would 
be  thus:  For  200  pounds,  $50;  for  58  pounds  excess,  58x25= 
l,450-i.300=$4+,  making  $54  per  mile,  less  10%=$48.60. 

"  For  9,271  pounds  the  pay  for  5,000  pounds  is  $200;  for  the 
next  two  additions  of  2,000  pounds,  $25  each,  $50 ;  for  the  27  L 
pounds,  271x25=6,775-7-2,000=  $3+,  making  $2.53  per  mile, 
less  10%=227.70. 

'*  Very  respectfully, 

"Thos.  J.  Beady, 
"  Second  AsH  Postmaster-  General, 

^' John  Hoenby,  Esq., 

^^Master  Transportation  Eastern  R,  B.,  '^Boston^  MassJ^ 

"  Boston,  January  18, 1878. 
<'Hon.  Thos.  J.  Beady, 

^'Second  AsH  F.  M.  Gen%  Washington^  D.  C. : 
"Deae  Sie:  We  beg  to  acknowledge  receipt  of  your  favor 
of  3d  inst.,  containing  explanation  of  the  mode  in  which  com- 
pensation is  fixed  on  the  several  routes  mentioned. 

"There  seems  to  be  some  discrepancy  in  the  matter  of  the 
weights  as  returned  to  us  and  as  allowed  by  the  department, 
and  we  therefore  send  you  herewith  copies  of  the  same  as  re- 
ceived from  the  weighers  here.  The  largest  difference  will  be 
noted  on  route  300] — weight  as  allowed  by  the  department, 
9,271  pounds  per  day;  as  per  weighers'  returns  herewith  in- 
closed, 11,121  i>ounds  per  day.  It  may  be  that  we  have  not  the 
correct  method  of  arriving  at  the  daily  average.  We  have 
taken  the  sum  of  the  outward  and  inward  weights  divided  by 
the  30  days  for  the  daily  average. 

** Will  you  kindly  instruct  us  on  this  point? 
"Respectftdiy, 

"J.  Hoenby,  M.  TJ* 

"JANUAEY21,  1878. 
"Snc :  Your  favor  of  the  18th  instant,  with  statement  of  the 
weight  of  mails  on  route  3001,  between  Boston  and  Portsmouth, 
&c.,  has  been  received. 
2286  0  OLS 3 
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<'  In  reply  I  have  to  say  that  the  calculation  made  by  you 
does  not  give  the  average  weight  of  mails  per  day  carried  the 
whole  of  the  route,  as  the  law  requires.    It  shows  the  whole 
weight  carried  any  distance. 

"The  weights  returned  by  you  are  substantially  the  same  as 
those  upon  which  the  pay  is  adjusted.  The  average  weight  of 
minis  per  day  carried  the  whole  length  of  a  route  cannot  be  ob- 
tained, as  you  will  readily  see  upon  reflection,  by  the  method 
adopted  by  you. 

"  A  copy  of  the  returns  on  route  3001,  and  the  process  whereby 
the  average  weight  of  mails  per  day  is  obtained,  arc  sent  to  you 
in  another  envelope  bj^  this  day's  mail.  These  will  enable  you 
to  understand  the  operation  without  diflQculty. 

"The  department  will  with  pleasure  furnish  any  further  in- 
formation that  you  may  desire. 
"Very  respectfully, 

"Thos.  J.  Ready, 
"  Second  AsH  P.  M.  GenH. 
"John  Hornby,  Esq., 

"  Master  Trans.  Eastern  R.  iZ.,  Boston^  Mass.^^ 

V.  The  Postmaster-General,  on  the  12th  of  July,  1878,  read- 
justed the  compensation  to  be  paid  to  the  claimant  for  the 
transportation  of  the  mails  on  said  routes  from  July  1, 1878,  in 
accordance  with  the  act  of  June  17, 1878,  ch.  259  (1  Supplement 
to  B.  S.,  359),  and  issued  orders  therefor  as  to  each  route  in 
the  following  form  : 

"Authorize  the  Auditor  to  decrease  the  pay  of  the  Eastern 

Bailroad  Company  for  carrying  the  mails  between and 

from  July  1, 1878,  to  June  30, 1881,  at  the  rate  of 

X>er  annum,  leaving  the  pay  from  that  date per  annum 

(being per  mile),  being  a  reduction  of  five  per  centum 

irom  the  rates  fixed  for  weight  of  mails,  in  accordance  with  the 
actof  June  17, 1878. 

"  July  12, 1878.  "  Fbenoh." 

On  the  same  day  he  caused  a  circular  to  be  sent  to  the  claim- 
ant in  relation  to  each  route  in  the  following  form : 

^^Readjustment  of  pay  for  mail  service  on  railroad  routes^  under 
act  of  Congress  of  June  17, 1878. 

"Post-Offiob  Department, 
"Office  op  the  Second  Assistant 

P0STM>  ^^TEB-GENEBAL, 

^^Washingtan^  D.  C,  July  12, 1878. 
"Sib:  The  actof  Congress  ma^Ling  appropriations  for  the 
service  of  the  Post-Office  Departaient  for  the  fiscal  year  ending 
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June  thirtieth,  eighteen  hundred  and  seventy-nine,  and  for 
other  purposes,  approved  June  17, 1878,  contains  the  following 
proviso,  namely : 

**  *That  the  PostraasterGeneral  be,  and  he  is  hereby,  author- 
ized and  directed  to  readjust  the  coni])cusation  to  be  paid  from 
and  after  the  first  day  of  July,  eighteen  hundred  and  seventy- 
eight,  for  transportation  of  mails  on  railroad  routes  by  reducing 
the  compensation  to  all  railroad  companies  for  the  transporta- 
tion of  mails  five  per  centuvi  per  annum  from  the  rates  for  the 
transportation  of  mails  on  the  basis  of  the  average  weight  fixed 
and  allowed  by  the  first  section  of  an  act  entitled  "An  act  mak- 
ing appropriations  for  the  service  of  the  Post  OflSce  Department 
for  the  fiscal  year  ending  June  thirtieth,  eighteen  hundred  and 
seventy-seven,  and  for  other  purposes,"  approved  July  twelfth, 
eighteen  hundred  and  seventy-six.^ 

"Therefore,  please  take  notice  that  the  Auditor  of  the  Treas- 
ury for  this  Department  has  been  directed  to  decrease  the  pay 
of  your  company  for  the  conveyance  of  the  mails  on  route  9, 
between  Portland  and  Portsmouth,  from  July  1,  1878,  to  June 
30,  1881,  $558.19  per  annum,  leaving  the  pay  from  the  first- 
named  date  $13,233.55  per  annum,  being  a  reduction  of  five  per 
centum  from  the  rates  fixed  for  weight  of  mails  in  accordance 
with  the  provision  of  the  act  of  June  17,  1878,  above  quoted. 
"Very  respectfully,  your  obedient  servant, 

"Jno.  L.  Fkench, 
"  AcVg  Setiond  Assistant  Postmaster  General 

"  To  A.  P.  Eockwell, 

"  Pres.  Eastern  R.  E,  Co.,  Boston^  Mass,^^ 

YI.  May  9, 1879,  the  claimant  made  the  following  applica- 
tion: 

"Washington,  May  9, 1879. 
"Hon.  Thos.  J.  Brady, 

^'2dAs^tP.  M.  OenH: 

"  SiE :  In  behalf  of  the  Eastern  R.  R.  of  Massachusetts,  I  beg 
to  call  your  attention  to  the  fact  that  owing  to  the  greatly  in- 
creased business  on  mail  service  east  of  Portland  the  weight 
of  mails  between  Portland  and  Boston  is  very  greatly  increased^ 
and  justice  requires  that  a  reweighing  of  those  mails  should  be 
ordered. 

"  The  same  reasons  which  are  mentioned  in  my  letter  of  this 
date  showing  the  necessity  of  reweighiiAg  the  mails  from  Port- 
land to  Augusta,  on  the  Maine  Central  Railroad,  apply  to  this 
sevvice  on  the  Eastern  Railroad,  as  the  mails  go  directly  from 
the  Maine  Central  Railroad  over  the  Eastern  Railroad  to  Bos- 
ton and  the  West  and  South. 

"  In  behalf  of  the  Eastern  R.  R.,  and  at  the  request  of  Its 
president,  I  make  this  application,  and  ask  for  a  reweighing  of 
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the  mails  on  that  portion  of  their  service  between  Portland  and 
Boston. 

"  1  am,  very  respectfully,  your  ob't  serv't, 

"Geo.  E.  B.  Jaokson.'^ 

The  Postmaster-General,  in  response  to  the  foregoing  request, 
directed  a  reweighing  of  the  mails  on  routes  No.  9  and  3001, 
which  resulted  in  orders,  dated  August  26, 1879,  considerably 
increasing  the  amounts  previously  ordered,  but  still  5  per  cent, 
less  than  they  would  have  been  under  the  order  of  December 
20, 1877,  set  out  in  Huding  III,  unaffected  by  the  reduction  made 
by  the  order  of  July  12,  1878,  set  out  in  finding  V. 

The  orders  of  August  26, 1879,  were  in  form  following: 

'^  Modify  order  of  July  12, 1878, ,  so  as  to  pay  the  East- 
ern R.  R.  Co.  for  mail  service  between and from 

July  1, 1879,  to  June  30, 1881,  at  the  rate  of per  annum, 

being per  mile  for  transportation  of  the  mails  on 

miles,  and per  annum,  being  $ —  per  mile  for  use  of  R. 

P.  O.  cars  on  same  distance.  All  under  act  of  June  17,  1878, 
in  accx)rdance  with  new  returns  and  subject  to  fines  and  de- 
ductions. 

"  Aug.  26,  1879.  "  Hazen." 

VII.  The  claimant  carried  the  mails  on  all  the  thirteen  routes 
from  July  1, 1877,  to  June  30, 1881  (both  inclusive),  and  re- 
ceived payment  therefor  according  to  the  orders  of  the  Post- 
master-General, to  wit,  from  July  1, 1877,  to  June  30, 1878,  ac- 
cording to  the  orders  and  notice  of  December  20, 1877,  set  out 
in  finding  III,  and  from  July  1,  1878,  to  December  30, 1881,  ac- 
cording to  said  orders  as  modified  by  the  orders  of  July  12, 
1878,  set  out  in  finding  VI,  and  by  the  order  of  August  26, 1879, 
set  out  in  finding  VII. 

It  does  not  appear  that  the  claimant  protested  against  or  ob- 
jected to  the  readjustments  made  by  the  Postmaster-General 
as  set  out  in  the  foregoing  findings,  nor  to  the  payments  made 
in  accordance  therewith,  before  commencement  of  this  action. 

VIII.  The  difference  between  the  amounts  actually  paid  to 

the  claimant  under  all  of  said  orders  and  that  which  it  would 

be  entitled  to  under  the  orders  of  December  20, 1877,  set  out 

in  finding  III,  if  the  subsequent  orders  making  a  reduction  of 

5  per  cent,  are  not  binding  upon  the  company,  is  as  follows : 

On  all  the  routes  fipom  July  1,  1878,  to  June  30,  1879 $1, 730  36 

On  routes  9  and  3001  from  July  1,  1879,  to  June  30,  1881 3, 156  10 

On  the  other  routes  from  July  1,  1879,  to  June  30, 1881 1, 040  10 

Total 5,936  56 
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Mr.  Qreen  B,  Baum,  Mr.  A.  J.  Willard^  and  Mr.  8,  M.  Lake 
for  the  elaimant: 

Where  the  Postmaster-General  proposes  to  a  railroad  com- 
pany to  enter  into  a  contract  for  carrying  the  mail  by  said 
road,  and  asks  to  be  famished  with  such  information  as  will 
enable  him  to  determine  the  proper  compensation  to  be  paid 
for  the  service  required,  and  such  information  is  furnished  by 
the  company,  and  the  Postmaster- General  thereupon  adjusts 
the  pay  i)er  annum  for  a  term  of  four  years,  and  informs  the 
railroad  company  thereof,  and  the  railroad  company  accepts 
the  terms  offered  and  enters  upon  the  performance  of  the  serv- 
ice as  required  by  the  Postmaster-General,  and  it  turns  out 
that  the  negotiation  was  conducted  by  letters  on  both  sides, 
and  it  does  not  appear  that  there  was  an  understanding  that  a 
more  formal  contract  was  to  be  entered  into  and  executed,  the 
government  and  the  company  are  both  bound  by  the  terms  to 
be  gathered  from  such  instruments  in  writing  and  such  acts 
as  show  acceptance  or  performance  by  either  or  both  parties. 

The  evidence  is  as  clear  that  it  was  the  intention  of  the  Post- 
master-General to  contract  for  a  term  of  four  years  as  it  is  that 
he  intended  to  contract  at  all.  His  instructions  to  the  Auditor 
to  pay,  and  his  letters  to  claimant,  conclusively  show  that  it 
was  his  intention  to  make  contracts  with  claimant  to  carry  the 
mails  over  all  of  said  routes  for  a.  term  of  four  years,  beginning 
July  1,  1877,  and  ending  June  30,  1881;  and  the  evidence 
shows  that  it  was  the  intention  of  claimant  and  that  it  did  ac- 
cept the  terms  offered  by  the  Postmaster-General.  This  ap- 
pears from  the  correspondence  in  regard  to  the  adjustment  of 
the  pay,  the  performance  of  the  service,  and  the  acceptance  of 
pay  in  accordance  with  said  terms. 

Mr.  John  8.  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants: 

The  reason  for  dispensing  with  the  written  contract  and  for 
the  insertion  of  the  expression  "unless  otherwise  ordered"  is  • 
obvious,  when  it  is  remembered  that  Congress  a  year  previous 
had  ordered  a  reduction,  and  it  was  held  that  the  act  was  im- 
perative until  existing  contracts  had  expired.  (Bee  Opinions 
of  Attorney-General,  vol.  16,  182.) 
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The  case  difters  from  the  Chicago  and  Northwestern  (104  IT. 
S.,  680),  because  no  law  had  imposed  upon  claimant  the  duty 
of  carrying  the  mail,  as  was  the  case  with  the  land-grant  roads. 
(See  Bradley  v.  United  States^  13  C.  Cls.  E.,  166,  175;  affirmed 
by  Supreme  Court,  98  U.  S.,  104,  117.)  The  fact  is  the  com- 
pany accepted  the  orders  of  1878  in  i)reci8ely  the  same  manner 
as  they  accepted  the  originally  orders  of  1877  and  the  read- 
justing orders  of  1879.  If  the  acquiescence  in  the  original 
orders  and  performing  work  thereunder  was  sufficient  to  trans- 
form these  orders  into  a  contract  binding  on  both  parties,  the 
similar  acquiescence  in  1878  was  of  equal  force  iu  constituting 
orders  of  1878  a  modification  of  that  contract. 

BiGHABBSON,  J.,  delivered  the  opinion  of  the  court : 

By  section  1  of  the  Aet  of  March  3,  1873,  ch.  231  (now  Re- 
vised Statutes,  §  4002),  Congress  directed  the  Postmaster-Gen- 
eral to  readjust  the  compensation  thereafter  to  be  paid  for  the 
transportation  of  mails  on  railroad  routes,  not  to  exceed  cer- 
tain rates,  according  to  distances  and  weight,  to  be  ascertained 
not  less  frequently  than  once  in  every  four  years,  as  therein 
specified. 

Thereafter,  by  written  contracts  between  the  parties,  one  of 
which  is  set  out  in  finding  I  as  a  form  of  all  of  them,  dated  March 
31,  1874,  but  not  executed  until  September  28,  1874,  the  claim- 
ant corporation,  with  two  sureties,  agreed  to  carry  the  mails 
over  the  thirteen  routes  mentioned  in  the  petition,  at  the  prices 
and  upon  the  terms  therein  specified,  for  a  period  of  three  and 
a  half  years,  from  July  1,  1874,  to  June  30,  1877. 

By  the  Act  of  July  12,  1876,  ch.  179  (1  Supplement  to  Eev. 
Stat.,  225,  and  19  Stat.  L.,  78),  Congress  authorized  and  directed 
the  Postmaster-General  to  readjust  the  compensation  to  be 
paid  from  and  after  July  1,  1876,  to  all  railroad  companies  for 
the  transportation  of  mails  10  per  cent,  per  annum  from  the 
rates  fixed  and  allowed  by  the  previous  statute. 

Some  time  during  the  latter  part  of  the  year  1876  or  the  first 
part  of  the  year  1877,  and  before  the  expiration  of  said  written 
contract,  the  Post-Office  Department,  by  the  usual  distance 
and  weight  circulars  set  out  in  finding  II,  called  upon  the  claim- 
ant for  the  information  necessary  to  the  readjustment  of  compen- 
sation in  the  manner  required  by  law.  This  information  was 
duly  furnished. 
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On  the  20th  of  December,  1877,  the  Postmaster-General  re- 
adjusted the  compensation  to  be  paid  the  claimant  from  Jaly 
1, 1877  (the  day  following  the  expiration  of  the  written  con- 
tract), fixing  the  amount  at  the  maximnm  authorized  by  Re- 
vised Statutes,  §  4002,  reduced  10  per  cent,  by  the  Act  of  July 
12, 1876  (Supplement  to  Rev.  Stats.,  225).  He  thereupon  issued 
to  the  Sixth  Auditor  an  order,  and  gave  the  claimant  notice  in 
the  following  form : 

"  Authorize  the  Auditor  of  the  Treasury  for  the  Post-Office 
Department  to  pay  the  Eastern  Railroad  Company,  quarterly, 

for  canying  the  mail  between and ,  from  July  1, 

1877,  to  June  30,  1881,  at  the  rate  of  $ per  annum  (be- 
ing $ per  mile  per  annum),  unless  othfrwise  ordered, 

subject  to  fines  and  deductions. 

"  Brady. 

"  Deo.  20, 1877.^' 

Of  this  order  notice  was  immediately  given  to  the  claimant, 
as  follows : 

'<  Post-Office  Department, 
"Office  of  the  Second  Assistant 
Postmaster-General, 
'^Washington,  D.  C,  Deo.  20,  1877. 
"  Sir  :  The  compensation  for  the  transportation  of  mails, 

&c.,  on  your  road,  route ,  between ,  has  been  fixed 

from  July  1, 1877,  to  June  30,  1881,  (unless  otherwise  ordered), 
under  acts  of  March  3,  1873,  July  12,  1876,  upon  returns  show- 
ing the  amount  and  character  of  the  service  for  thirty  days 

commencing  April  16,  1877,  at  the  rate  of  $ per  annum, 

being  $ per  mile  for miles. 

"  Very  respectfully,  &c., 

"  Thos.  J.  Brady, 
"  Second  Assistant  Postmaster- General, 
<*  To  John  Hornby,  Esq., 

^'Moister  of  Transportation  Eastern  B.  R.  Oo.^ 
*'  Boston^  Mass,^ 

Although  the  Act  of  Jultfy  1876,  required  the  compensation 
under  the  readjustment  and  reduction  of  10  per  cent,  to  be 
from  and  after  July  1,  1876,  the  claimant  was  paid  the  unre- 
duced rates  according  to  the  terms  of  the  written  contracts 
until  June  30, 1877,  when  the  contracts  expired  by  their  own 
limitation,  and  there  is  no  controversy  in  relation  to  such  pay- 
ment. 

Nor  is  there  any  controversy  as  to  payment  for  the  service 
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for  the  next  succeeding  year  from  July  1, 1877,  to  June  30, 1878^ 
which  was  made  in  accordance  with  the  order  of  December  20^ 
1877. 

But  Congress,  on  the  17th  of  June,  1878,  having  authorized 
and  directed  the  Postmaster-Oeneral  to  readjust  the  compensa- 
tion to  be  paid  from  and  after  July  1, 1878,  for  transportation 
of  mails  on  railroad  routes  by  reducing  the  same  6  per  cent  per 
annum  from  the  rates  billowed  by  the  previously  existing  laws^ 
the  Postmaster-General  gave  orders  of  reduction  accordingly  for 
each  of  the  routes,  in  the  following  form,  under  date  of  July 
12,1878: 

'*  Authorize  the  Auditor  to  decrease  the  pay  of  the  Eastern 

Railroad  Company  for  carrying  the  mails  between and 

from  July  1, 1878,  to  June  30, 1881,  at  the  rate  of  $ 

per  annum,  leaving  the  pay  from  that  date  $—  per  annum 

(being  $ per  mile),  being  a  reduction  of  five  per  centum 

from  the  rates  fixed  for  weight  of  mails  in  accordance  with  the 
act  of  June  17, 1878. 

"  French. 

"July  12, 1878.^ 

Theclaimant  was  immediately  notified  of  this  order,  as  set  out 
in  finding  V,  and  was  regularly  paid  in  accordance  with  its 
terms  from  July  1,  1878,  to  June  30,  1881,  without  protest  or 
objection  until  this  action  was  brought  in  1883,  so  far  as  it  ap- 
pears by  the  findings. 

The  claimant  now  denies  the  right  of  the  Postmaster-Q^n- 
eral  to  make  the  5  per  cent,  deduction  from  the  previously  es- 
tablished rates  for  its  service  during  the  three  years  from  July 
1, 1878,  insisting  that  at  the  time  of  the  passage  of  the  act  of 
1878,  and  the  Postmaster-General's  order  thereunder,  it  had  a 
contract  at  the  former  rates  which  did  not  expire  until  June  30^ 
1881,  and  which  was  not  and  could  not  be  affected  by  said  act 
and  order,  and  this  action  is  brought  to  recover  the  amount  of 
deduction  made  thereby. 

The  cases  of  the  Chicago  and  Northwestern  Railway  Company 
and  the  Chicago^  Milioaukee  and  Saint  Paul  Railroad  Company 
V.  The  United  States  (104  U.  S.  R.,  680,  687)  are  relied  upon  as 
authoritatively  settling  the  law  that  the  reduction  acts  of  187& 
and  1878  were  not  intended  to  and  did  not  apply  to  previously 
existing  time  contracts  which  had  not  expired  when  the  acta 
were  passed,  and  this  is  unquestionably  so. 


The  Eastern  Eailsoad  Co,  v.  United  States.     41 

OplBlon  of  the  court. 

The  only  question  of  law  involved  in  the  case  is,  therefore, 
whether  or  not  the  parties  were  under  contract  in  relation  to 
mail  transportation  over  these  routes  to  June  30, 1881,  as  al- 
leged by  the  claimant  and  denied  by  the  defendants. 

Two  distinct  views  are  presented  on  behalf  of  the  claimant, 
both  leading  to  the  same  result. 

1.  It  is  urged  that  wheo,  on  the  1st  day  of  July,  1877,  the 
railroad  company  entered  upon  the  service  of  carrying  the  mails 
furnished  by  the  Post-Office  Department,  an  implied  contract 
arose  between  the  parties  that  the  service  should  be  continued 
for  the  term  of  four  years  at  the  rates  alleged  to  have  been  es- 
tablished and  fixed  by  the  Act  of  Maroh  3,  1873,  ch.  231,  §  1 
(17  Stat.  L.,  558,  and  Eevised  Statutes,  §  4002),  as  amended 
by  the  act  of  1876,  July  12,  §  1  (Supplement  to  Rev.  Stat., 
224,  and  19  Stat.  L.,  79),  independently  of  any  other  action  of 
the  Postmaster-General  than  that  of  ascertaining  the  weights 
and  distances  mentioned  in  the  statutes. 

This  view  is  founded  upon  the  theory  that  it  is  ♦o  be  pre- 
sumed from  the  nature  of  the  service,  and  is  a  proper  inference 
from  the  language  of  the  acts  of  Congress.  In  this  we  cannot 
concur. 

Section  4002  of  the  Eevised  Statutes,  from  the  act  of  1873, 
does  not  establish  an  absoluterate  of  compensation,  necessarily 
alike  to  all  railroads,  for  mail  transportation,  but  fixes  maxi- 
mums which  are  not  to  be  exceeded,  leaving  the  Postmaster- 
General  a  discretion  to  make  contracts  at  less  rates  if  he  should 
be  able  to  do  so.  On  that  point  the  language  of  the  section  is 
clear — "the  pay  per  mile  shall  not  exceed  the  following  rates.'' 
It  is  urged  that  this  language  is  controlled  by  the  preceding 
words  of  the  section,  "The  Postmaster-General  is  authorized 
and  directed  to  readjust  the  compensation  hereafter  to  be  paid 
for  the  transportation  of  mails  on  railroad  routes  upon  the  con- 
ditions and  at  the  rates  hereinafter  mentioned,^  In  our  opinion 
the  rates  there  referred  to  are  any  rates  which  the  Postmaster- 
General  may  contract  for,  not  exceeding  those  thereinafter  men- 
tioned. 

While  the  statutes  more  than  imply  that  the  Postmaster- 
General  may  make  contracts  for  carrying  the  mails,  they  no- 
where require  such  contracts  to  be  for  any  specific  term  of  time. 
At  most  they  only  prohibit  the  making  of  them  for  more  than 
four  years,  or  other  less  periods  in  special  cases.    (Revised 
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Statutes,  §§  3970,  3943.)  That  it  is  not  the  nniform  practice 
of  the  Post- Office  Departmeut  to  make  four  years'  contracts 
with  railroad  companies  is  shown  by  the  fact  that  the  written 
contracts  of  the  claimant,  which  expired  jnst  before  the  time 
to  which  the  present  controversy  relates,  as  set  out  in  finding  I, 
were  for  three  and  a  half  years. 

The  time-contract  system  contemplated  by  the  statutes,  while 
it  leaves  much  to  the  discretion  of  the  department,  is  put  un- 
der many  regulations,  as  to  advertising  for  proposals  and  other 
matters,  one  of  the  most  important  of  which,  if  not  expressly 
declared  is  so  recited  and  implied  as  perhaps  to  be  obligatory, 
is  the  requiring  of  sureties  for  the  performance  of  the  obliga- 
tions of  contractors.    (Rev.  Stat.,  §§  3945,  3946,  3947,  3951.) 

Section  3942  and  the  previous  acts  from  which  that  section 
was  drawn  relieve  the  Postmaster-General  from  the  duty  of 
advertising  for  bids  when  entering  into  time  contracts  with 
railway  companies,  but  in  other  respects  the  general  statutes 
apply  to  railroad  companies  and  other  contractors  alike. 

Whether  or  not  since  the  passage  of  that  law  the  depart- 
ment has  made  anytime  contracts  with  railway  companies  with- 
out sureties  we  are  not  informed,  but  it  appears  by  finding  I 
that  the  time  contracts  of  the  present  claimant  with  the  Post- 
master-General, up  to  the  period  to  which  the  present  contro- 
versy relates,  were  in  writing,  and  with  sureties  for  the  faith- 
ful performance  of  its  obligations. 

When,  therefore,  on  and  after  July  1,  1877,  the  claimant 
went  on  performing  mail-transportation  service  like  that  pro- 
vided for  by  the  terms  of  the  time  contracts,  with  sureties,  which 
had  expired  the  day  previous,  we  do  not  think  that  an  implied 
contract  arose  by  which  the  Postmaster-General  agreed  to  em- 
ploy the  claimant  without  sureties,  for  the  term  of  four  years 
or  for  any  other  period  of  time.  Such  an  implication  would  be 
inconsistent  with  the  spirit,  if  not  the  language,  of  the  statutes, 
and  with  the  practice  of  the  department  in  putting  time  con- 
tracts in  writing  and  requiring  sureties  from  the  contractors 
for  the  faithful  performance  of  their  obligations. 

Much  reliance  on  the  part  of  the  claimant  is  placed  upon  the 
opinion  of  the  Supreme  Court  in  the  case  of  Railway  Company 
v.  United  States  (101 U.  S.  B.,  543).  But  in  that  case  no  qaestion 
was  involved  as  to  whether  or  not  there  was  a  contract  for  a 
definite  period  of  time.    That  action  was  brought  by  the  United 
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8ta  tes  against  a  railroad  company  to  recover  a  tax  imposed  by 
statute  on  "every  •  •  •  corporation  owning  •  •  •  any 
railroad  •  •  •  engaged  or  employed  in  •  •  •  trans- 
porting the  mails  •  •  •  upon  contracts  made  prior  to  Au- 
^st  1,  1866."    The  court  say : 

"  No  express  contractfor  carrying  the  mails  was  proven,  but 
since  the  sei*vice  for  which  the  compensation  was  paid  began 
before  August  1,  and  was  continued  without  interruption  for 
the  whole  term  in  question,  the  court  below  implied  a  contract 
prior  to  that  time.  This,  we  think,  was  right.  Had  payment 
been  refused  and  suit  brought  against  the  United  States  in  the 
Court  of  Claims  to  recover  for  the  service  rendered,  there  could 
be  no  doubt  about  the  right  to  recover,  notwithstanding  the 
jurisdiction  of  that  court  is  confined  to  suits  on  contracts  (Salo- 
mon V.  United  StaUs^  19  Wall.,  17) ;  and  this  not  alone  because 
the  service  had  been  rendered,  but  because  it  is  to  be  presumed 
that  when  the  company  commenced  the  transportation  it  had 
been  agreed  that  payment  should  he  made  for  what  was  doneP 

So  in  this  case  it  is  to  be  presumed  that  when  the  company 
commenced  the  transportation  of  the  mails,  July  1,  1877,  it  had 
been  agreed  that  payment  should  be  made  for  what  was  done 
and  nothing  more.  So  long  as  the  Postmaster-General  fur- 
nished the  mails  and  the  claimant  continued  to  carry  them  an 
implied  contract  existed,  which  might  be  terminated  at  any 
time  by  either  partj*.  The  implied  compensation  was  the  rea- 
sonable worth  of  the  service,  and  that  might  be  measured  by 
the  previous  dealings  of  the  parties  for  like  service  and  the 
statutes  regulating  the  same.  The  maximum  rate  fixed  by 
statute  would  no  doubt  be  considered  the  reasonable  and  im- 
plied compensation  until  the  Postmaster-General  should  make 
other  terms,  with  the  concurrence,  express  or  implied,  of  the 
claimant. 

On  the  12th  of  July,  1878,  the  Postmaster-General  ordered  a 
reduction  to  be  made  for  service  after  the  first  of  that  month 
of  5  per  cent,  from  the  rates  previously  paid,  in  accordance 
with  an  act  of  Congress  passed  June  17,  1878  (Supplement  to 
R.  S.,  359).  Immediate  notice  of  this  order  was  given  to  the 
claimant,  and  no  objection  was  made  to  it.  This  order  and  no- 
tice constituted  an  offer  on  the  part  of  the  Postmaster-General, 
which  the  claimant  might  decline  or  accept  at  its  pleasure. 
Having  thereafter  continued  the  service  for  three  years  and 
received  the  reduced  compen  sation  without  objection,  the  com- 
pany must  be  held  to  have  accepted  the  offer  of  the  Post- 
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master-General  modifying  the  previously  existing  implied  con- 
tract relations  between  them. 

2.  Another  view  urged  for  the  claimant  is  that  the  order  of 
the  Postmaster-General  to  the  Sixth  Auditor  of  December  20^ 
1877,  with  notice  thereof  to  the  claimant  on  the  same  day,  ac- 
cepted and  acted  upon  by  the  latter,  constituted  a  written 
contract  for  four  years  from  July  1,  1877,  to  June  30,  1881, 
binding  on  both  parties.  But  this  is  refuted  by  the  language  of 
both  the  order  and  notice,  wherein,  although  that  period  of 
time  is  mentioned,  it  is  followed  by  the  significant  qualifying^ 
words  "unless  otherwise  ordered."  It  is  evident  from  this 
phraseology  that  it  was  contemplated  that  the  Postmaster-Gen- 
eral might  deem  it  proper  to  make  changes  in  the  order,  either 
by  reducing  the  compensation  below  the  maximum  authorized 
by  statute  or  otherwise  modifying  it,  and  full  power  was  thuB 
reserved  for  him  to  do  so.  It  is  insisted  on  behalf  of  the  claim- 
ant that  the  words  '*  unless  otherwise  ordered  "  were  intended 
to  apply  only  to  the  results  of  reweighing  the  mails,  which 
might  be  ordered  as  frequently  as  the  Postmaster-General  chose 
to  so  direct,  and  which,  under  the  statute,  might  necessitate 
a  change  in  the  amount  of  compensation.  But  we  find  no  such 
limitation  or  restriction  in  either  the  order  or  notice.  In  the 
one  the  words  are  placed  near  the  end  of  the  order,  followed 
only  by  the  expression  "  subject  to  fines  and  deductions,^  and 
in  the  other,  the  notice,  they  stand  immediately  after  the  speci- 
fication of  time.  In  both  we  think  that  they  apply  to  all  the 
terms  of  the  written  papers. 

When  the  Postmaster- General,  on  the  12th  of  July,  1878,  or- 
dered and  gave  notice  of  the  proposed  reduced  rate,  as  required 
by  the  act  of  June  17,  1878  (Supplement  to  R.  S.,  359),  he  did 
only  what  he  had  a  right  to  do  by  the  power  reserved  to  him 
in  his  previous  papers.  In  this  the  claimant  silently  acqui- 
esced, submitted  to  it  without  objection  for  nearly  two  years 
after  the  whole  service  had  been  performed  and  paid  for  at  the 
reduced  rate. 

On  the  authority  of  the  Chicago  and  Northwestern  Railway 
Company  v.  United  States  (104  IT.  S.  B.,  680)  it  is  insisted  that 
the  continuance  of  service  without  protest  or  objection  by  the 
claimant  after  notice  of  the  proposed  reduction  has  no  bearing 
on  the  rights  of  the  parties.  We  do  not  think  the  decision  of 
that  case  applies  to  the  present  controversy.    There  was  a 
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written  unexpired  time  contract  between  the  parties,  and 
neither  its  existence  nor  the  meaning  of  its  terms  was  in  dis- 
pute. The  only  question  at  issue  was  whether  Congress  and 
the  Postmaster-General  had  the  power,  under  the  statute,  ar- 
bitrarily to  reduce  the  compensation  before  the  expiration  of 
the  term  of  the  contract.  The  Postmaster-General,  by  direc- 
tion of  Congress,  notified  the  company  of  such  reduction,  and 
the  latter  continued  to  perform  the  service  thereafter  without 
objection.  The  court  held  that,  the  company  being  bound  by 
contract  to  perform  the  service  until  the  end  of  the  term,  a 
continuance  of  such  performance  after  receipt  of  the  notice  of 
reduction  was  no  admission  of  the  validity  of  the  Postmaster- 
OeneraPs  wrongful  act  and  no  acquiescence  therein,  but  was 
merely  performance  of  its  contract  obligations,  for  which  it  was 
entitled  to  the  contract  compensation.  The  force  and  effect  of 
a  law  of  Congress  was  in  controversy,  and  that  was  not  to  be 
determined  by  acts  of  the  claimant  which  were  performed  in 
compliance  with  its  contract  obligations,  and  not  necessarily  in 
acquiescence  of  the  Postmaster-General's  order* 

Here  the  contract  relations  of  the  parties  are  in  dispute,  and 
the  eifect  of  the  statute  is  not  in  controversy.  The  only  ques- 
tion involved  in  this  case  is  whether  or  not  there  existed  a 
time  contract  at  all,  either  by  implication  or  by  the  proper 
construction  of  written  papers. 

When  the  extent  of  an  implied  contract  or  the  meaning  of 
the  language  of  a  written  contract  are  in  controversy,  the  in- 
tention of  the  parties  becomes  all  important.  Their  acts  at  the 
beginning  and  during  the  term  of  the  contract,  acquiesced  in 
on  both  sides,  the  claims  and  construction  set  up  b^-  one  party 
and  not  denied  by  the  other,  go  very  far  to  explain,  if  they  do 
not  actually  establish  by  way  of  estoppel,  the  actual  contract 
between  them  as  well  as  its  proper  interpretation.  {Otis  v.  The 
United  States^  19  C.  Cls.  R.,  467.) 

The  present  claimant  having  jj^o  clear  and  definite  time  con- 
tract was  bound  to  take  notice  of  the  Postmaster  General's  offer 
of  future  compensation,  aind  its  acts  at  the  time  amount  to  an 
acceptance  of  his  offer. 

The  judgment  of  the  court  is  that  the  claimant  has  no  cause 
of  action,  and  the  petition  must  be  dismissed. 

Dbake,  Ch.  J.,  sat  in  this  case,  but  took  no  part  in  the 
decision. 
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SAMUEL   W.   KIDDER,    ADMINISTRATOR,   V.   THE 
UNITED  STATES. 

[No.  14309.    Decided  February  2,  1885.] 

On  the  Proofs. 

An  additional  judge  of  the  supreme  court  of  Dakota  is  paid  the  reduced 
salary,  $2,600,  allowed  to  the  other  judges  by  certain  appropriation  acta. 
His  administrator  insists  that  he  should  have  been  paid  the  salary^ 
$3,000,  prescribed  by  the  Reyised  Statutes. 

Where  a  statute  {Aot  3d  Marck^  1879,  20  Stat.  L.,  473)  authorizes  th» 
appointment  of  an  additional  judge  of  a  Territorial  court,  without  fix- 
ing the  salary  of  the  office,  and  contemporaueous  appropriation  acta 
indicate  the  legislative  intent  to  be  that  he  shall  receive  the  reduced  sal- 
ary allowed  to  the  other  judges  of  the  conrt,  $2,600,  he  cannot  recover 
the  salary,  $3,000,  originally  prescribed  for  Territorial  judges  by  the 
Revised  Statutes  ($  1879); 

The  Reporter^  statement  of  the  case : 
The  facts  on  which  the  case  was  presented  will  be  found  set 
forth  fally  in  the  opinion  of  the  conrt. 

Mr,  George  A.  King  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney-Oen- 
eral)  for  the  defendants. 

Wbldon,  J.,  delivered  the  opinion  of  the  conrt : 
Under  the  provisions  of  the  act  of  Congress  approved  March 
4, 1879,  entitled  ^^An  act  providing  for  an  additional  associate, 
justice  of  the  supreme  court  of  the  Territory  of  Dakota/'  Jef- 
ferson P.  Kidder  was,  on  the  2d  day  of  April,  1879,  appointed 
as  an  additional  associate  justice  of  said  court,  and  held  the 
office  until  the  30th  of  June,  1880,  a  period  of  a  year  and  a 
quarter  less  one  day.  For  that  time  he  was  paid  at  the  rate  of 
$2,600  per  annum ;  and  his  executor  brought  this  suit  to  re- 
cover the  sum  of  $498.89,  claiming  that  the  compensation  of 
the  decedent  was  at  the  rate  of  (3,000  per  year.  The  act  un- 
der which  the  appointment  was  made  (20  Stat.L.,  473)  provider 
as  follows : 
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"  Sbo.  1.  That  hereafter  the  supreme  court  of  the  Territory 
of  Dakota  shall  consist  of  a  chief  justice  and  thre^  associate 
justices,  any  three  of  whom  shall  constitute  a  quorum. 

^'  Sec.  2.  It  shall  be  the  duty  of  the  President  to  appoint  an 
additional  associate  justice  of  said  supreme  court,  in  manner 
now  provided  by  law,  who  shall  hold  his  office  for  the  term  of 
four  years,  and  until  his  successor  is  appointed  and  qualified.'^ 

The  act  contained  no  provision  in  reference  to  the  pay  of  the 
justice  to  be  appointed,  but  section  1879  (Eev.  Stat.,  331)  pro- 
vided that  "  the  annual  salary  of  the  chief  justice  and  associ- 
ate justices  of  all  the  Territories  now  organized  shall  be  three 
thousand  dollars  each." 

On  the  20th  of  June,  1879,  a  joint  resolution  was  passed,  en- 
titled '*  Joint  resolution  to  repeal  certain  clauses  in  the  sundry 
civil  appropriation  act  approved  March  3, 1879,  and  for  other 
purposes,"  approved  June  20,  1879  (21  Stat.  L.,  61,  62).  Said 
resolution,  among  other  provisions,  contains : 

"That  the  following  sums  be,  and  are  hereby,  appropriated, 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated, 
for  the  purposes  namely : 

"  For  salary  of  an  additional  associate  justice  of  the  supreme 
court  of  the  Territory  of  Dakota,  appointed  under  act  of  Con- 
gress approved  March  3, 1879,  from  the  date  of  his  appoint- 
ment to  the  30th  day  of  June,  1879,  the  sum  of  $680,  or  so 
much  thereof  as  may  be  necessary." 

For  the  fiscal  year  beginning  July  1, 1879,  and  ending  June 
30,  1880,  the  salary  was  appropriated  by  the  legislative,  execu- 
tive, and  judicial  appropriation  act  of  June  21, 1879  (21  Stat. 
L.,  23).    The  second  section  of  said  act  is  as  follows : 

"  Sec.  2.  For  salaries  of  certain  offices  created  by  acts  of 
1879,  and  for  certain  expenses  rendered  necessary  by  the  re- 
moval of  the  offices  of  the  War  Department  and  of  the  Navy 
Department,  and  for  matters  heretofore  provided  for  in  other 
acts,  and  for  the  mints  and  assay  offices,  and  for  other  pur- 
poses, the  following  additional  sums  are  hereby  appropriated 
out  of  any  money  in  the  Treasury  not  otherwise  appropriated: 

<<GOTEBNMENT  IN  THE  TEBBITOBIES.  , 

"For  salary  of  an  associate  judge  in  the  Territory  of  Da- 
kota, $2,600." 

In  addition  to  these  statutes  the  act  of  June  19, 1878,  making 
appropriations  for  the  legislative,  executive,  and  judicial  ex- 
penses of  the  government  for  the  fiscal  year  ending  June  30, 
1879,  provided  that  the  governor,  chief  justice,  and  two  asso- 
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ciate  judges  of  said  Territory  shall  each  receive  the  sum  of 
$2,600  (U.  S.  Stat.,  vol.  20,  193).  At  the  time  of  the  appoint- 
ment of  the  decedent  the  statute  of  June  19,  1878,  had  fixed 
an  amount  to  be  paid  each  of  the  justices  of  the  Territory  at 
$2,600  for  the  fiscal  year  ending  June  30, 1879 ;  the  joint  reso- 
lution provided  that  the  sum  of  $680,  ^'or  so  much  thereof  as 
might  be  necessary,''  should  be  appropriated  to  pay  the  salary 
of  an  additional  justice  from  the. date  of  his  appointment  to 
the  30th  of  June,  1879 ;  and  upon  the  2l8t  of  June,  1879,  the 
legislative,  executive,  and  judicial  appropriation  act  provided 
that  for  the  salary  of  an  associate  judge  in  the  Territory  of 
Dakota  there  be  appropriated  the  sum  of  $2,600. 

The  question  presented  by  this  record  is,  What  salary  did 
Congress  intend  to  pay  the  additional  justice  provided  by  the 
act  of  March  3,  1879  ! 

The  compensation  was  not  provided  in  the  act  authorizing 
the  appointment,  and  we  must  look  to  other  sources  to  deter- 
mine the  amount.  It  is  contended  by  the  petitioner  that  $3,000 
is  the  annual  salary ;  by  the  counsel  for  the  government  that 
$2,600  is  the  legal  emoluments  of  the  office. 

To  hold  with  the  claimant  we  must  assume  that,  in  making 
the  appropriations  in  the  act  of  1878,  the  joint  resolution  of 
1879,  and  the  act  of  1879,  quoted  above,  Congress  intended  the 
appropriations  of  those  acts  as  mere  payments  or  installments 
on  the  salary,  reserving  the  right  to  the  incumbent  to  be  paid 
the  $3,000  provided  by  section  1879.  At  the  time  of  the  ap- 
pointment the  sum  appropriated  to  be  paid  to  the  justices  of 
the  Territory  then  in  existence  out  of  the  appropriation  of  the 
current  year  was  $2,600 ;  the  joint  resolution  of  June  20, 1879, 
specified  the  sum  of  '^$680,  or  so  much  of  it  as  might  be  neces- 
sary,'' and  the  act  of  June  21  appropriated  the  sum  of  $2,600. 

A  case  very  much  like  the  one  at  bar  lias  been  adjudicated  by 
the  Supreme  Court  {United  States  v.  Mitchell^  109  U.  S.  R.,  146). 
The  question  in  that  case  was  whether  section  2070,  Eevised 
Statutes,  was  suspended  by  the  appropriation  act  during  the 
period  for  which  the  claimant  demanded  payment  under  the 
general  law  ;  and  it  was  held  by  the  court  that  such  was  the 
legal  effect  of  the  acts  appropriating  money  to  be  paid  the  peti- 
tioner.   The  court  said : 

''  The  whole  question  depends  on  the  intention  of  Congress 
as  expressed  in  the  statutes.    Whether  a  simple  failure  by  Con^ 


Ohbsafkakb  and  Ohio  B.  B.  Co.  v.  IJnitbd  States.   49 

gress  to  appropriate  any  or  a  safacient  snm  to  pay  the  salary 
of  an  officer  fixed  by  previons  law  is  of  itself  an  expression  of 
purpose  by  Congress  to  rednce  the  salary,  we  do  not  now  de- 
cide." 

In  this  case  Congress,  in  two  appropriation  acts,  specifically 
provides  the  sain  of  (2,600  to  be  paid  the  decedent,  and  in  the 
joint  resolution  appropriated  less  than  at  the  rate  of  $3,000  per 
annum. 

The  associate  justices  appointed  before  the  act  of  1879  pro- 
viding an  additional  justice  received  at  the  rate  of  $2,600  per 
annum  after  the  act  of  June,  1878,  and  if  a  greater  amount 
were  allowed  the  decedent  it  would  be  in  excess  of  those  judges. 

In  view  of  the  statute  last  mentioned,  in  force  at  the  time  of 
the  appointment,  the  joint  resolution  providing  less  than  at  the 
rate  of  $3,000  per  annum,  and  the  appropriation  act  of  June, 
1879,  we  are  constrained  to  the  conclusion  that  it  was  the  pur- 
pose of  Congress  to  pay  at  the  rate  of  $2,600  per  annum ;  and 
the  decedent  having  been  paid  on  that  basis,  it  is  the  judg- 
ment of  the  court  that  the  petition  be  dismissed. 


THE  CHESAPEAKE  AND  OHIO  RAILROAD  COM- 
PANY V.  THE  UNITED  STATES. 

[No.  14464.    Decided  February  2, 1885.] 

Oh  the  Proofs. 

The  Postmiwter-Oeneral  traosinits  to  the  ooart,  under  the  Revised  Stat-^ 

utee  a  1063),  a  claim  for  mail-transportation  serrices  in  Virginia 

rendered  between  January  1  and  June  1,  1861. 

I.  Tirginia  "engaged  in  war  against  the  United  State8f"  within  the  meaning 

of  the  Jot  3d  March,  1877  (19  Stat.  L.,  362),  on  the  17th  April,  1861. 

U.  The  government  may  prescribe  limitations  and  conditions  withiu  and 
under  which  its  executive  officers  must  deal  with  those  who  have 
been,  in  contemplation  of  law,  alien  enemies. 

m.  One  effect  of  the  Non-interoourae  Ad  I3th  July,  1861  (12  Stat.  L.,  2&5)  was 
toiKwtpone  and  determine  the  time  when  commercial  intercourse  be- 
tween the  loyal  and  insurrectionary  States  should  become  unlawful. 

rV.  The  Aet  2d  Matek,  1867  (Rev.  Stat.,  $  3480),  expressly  prohibits  the  ex- 
ecutive officers  from  paying  claims  which  existed  prior  to  the  war 
in  favor  of  persons  who  promoted  or  encouraged  the  late  rebellion ; 
and,  by  implication,  prohibits  them  from  paying  claims  which  origi- 
nated after  the  war  began. 
2286  C  OLS 4 
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y.  The  Act  2d  March,  1877  (19  Stat.  L.,  868),  by  implication,  piohibits 
the  execative  offl6en  from  paying  tor  mail-transportation  aenrioes 
rendered  after  the  State  in  which  they  were  performed  *'  wgrnged  in 
war  agaitut  the  United  States.'* 
VL  A  corporation  contn^ed  by  the  enemy,  located  and  operated  within 
his  Jurisdiction,  and  employed  in  carrying  on  the  war  must  be  re- 
garded, so  far  as  its  contracting  power  is  concerned,  as  a  person  who 
promoted,  encouraged,  and  sustained  the  rebellion. 
VII.  Where  the  Postmaster-General  is  prohibited  by  law  from  paying  a 
claim,  he  is  prohibited  from  referring  it  to  this  court  under  the  Re- 
vised Statutes  ($  1063),  and  the  court  acquires  no  jurisdiction  fit>m 
the  reference. 


The  Beparten?  statement  of  the  case : 

The  coart,  after  finding  an  unpaid  balance  dne  the  claimant 
for  mail-transportation  service  np  to  April  17, 1861,  of  $4,622.85, 
found  the  following  facts  in  relation  to  the  discontinuance  of 
the  mail  service  by  the  United  States  and  the  assumption  of  it 
by  the  Confederate  government: 

The  following  general  orders  discontinuing  the  postal  service 
in  Southern  and  border  States  were  issured  by  the  Postmaster- 
General,  under  authority  of  the  act  of  Congress  approved  Feb- 
ruary 28, 1861  (12  Stat.  L.,  177, 178) : 

^^Postal  service  southern  section. 

"May  27th,  1861. 
"  Ordered,  All  postal  service  in  the  States  of  Virginia,  North 
Carolina,  South  Carolina,  Georgia,  Florida^  Alabama,  Missis- 
sippi, Louisiana,  Arkansas,  and  Texas  to  be  suspended  from 
and  after  the  3l8t  inst.  Letters  for  ofQces  temporarily  closed 
by  this  order  will  be  forwarded  to  the  Dead  Letter  Office,  ex- 
cept those  for  Western  Virginia,  which  will  be  sent  to  Wheel- 
ing.^ 

"DfeoonftntMmca  of  the  mail  service  entire  in  Middle  and  West 

Tennessee. 

"Jui-Y  10th,  1861. 
"Ordered,  That  the  entire  i>ostal  service  embracing  post- 
offices,  post-routes,  and  route  agencies  in  Middle  and  West 
Tennessee  be  discontinued  from  and  after  this  date.  No  mails 
will  be  hereafter  made  up  for  any  offices  in  those  districts  un- 
til such  service  shall  be  restored  and  notice  given,  nor  will  pre- 
paid postage  thence  be  recognized/' 
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<<  Order  of  the  Postmaster- General  dated  2Ut  December ^  1861. 

<<  Being  satisfied  that  the  postal  service  cannot  safely  be  con- 
tinned,  or  the  post-office  revenues  collected,  or  the  postal  laws 
maintained  on  the  foregoing  [following]  routes  in  the  State  of 
Missouri,  discontinue  mail  service  on  the  same,  in  pursuance  of 
the  authority  conferred  by  the  act  of  Congress  approved  Feb- 
ruary 28th,  1861,  till  the  same  can  be  safely  restored." 

The  routes  embraced  by  the  order  are  as  follows :  10408, 11, 
12,  1421,  93,  10535, 36,  39,  47,  48,  49,  51,  52,  59,  60,  65,  66,  67, 
72,  74,  75, 10579, 80, 81,  82,  83,  84,  85,  86,  87,  89,  90,  91,  92,  93, 
94,  95,  96,  97,  10598,  9,  10600,  1,  2,  4,  5,  6,  7,  9,  10,  11, 12,  13, 
14, 16,  17, 18, 19,  20,  10622,  24,  25, 26,  27,  28,  29,  30,  31,  33,  34, 
35,  36,  37,  38,  40,  42,  43, 10644,  45,  46,  47,  48,  49,  50,  51,  52,  54, 
55,  56,  57,  58,  59,  ^,  62,  63, 65,  76, 10679,  80,  81,  82,  85,  86,  87, 
88,  90,  91,  92,  93,  95, 10703,  9,  20,  21,  10723,  27,  30,  32,  44,  58, 
66,71. 

The  following  special  order  was  issued  in  regard  to  the  afore- 
said route  of  the  Virginia  Central  Bailroad  Company : 

"May  27, 1861. 
"Discontinue  service  from  and  after  31st  May,  1861,  till  the 
same  can  be  safely  restored  (per  P.  M.  General's  printed  notice 
of  this  date,  acting  under  law  of  Congress  of  Feb.  28, 1861)." 

In  accordance  with  the  above  orders  said  mail  service  of  the 
United  States  was  discontinued  on  said  railroad  after  May  31, 
1861. 

^^  Extract  from  report  of  the  Confederate  Postmaster-CteneraL 

^priZ  29, 1861. 

"Post-Ofpicb  Dbpabtmbnt, 

^<  Montgomery^  Ala.y  April  29, 1861. 

"  To  the  Pbbsidbnt  : 

<<  Sib  :  I  have  the  honor  to  submit  the  following  statement  of 
the  condition  of  the  post-office  department : 

•  •••••• 

^<  Soon  after  entering  on  my  duties  I  received  letters  of  inquiry 
from  x)ostmasters^  mail  contractors,  and  others  as  to  whether 
they  were  to  continue  to  act  under  their  appointments  and  con- 
tracts as  the  officers  and  contractors  of  the  government  of  the 
United  States,  or  were  to  hold  themselves  responsible  to  the 


52   Ghebapbakb  Aim  Ohio  B.  B.  Go.  v.  United  States. 

Befortert*  ttateHent  of  the  cabo. 

governmeDt  of  the  Confederate  States.  Id  reply  to  the  in- 
qairies  of  contractors  I  prepared  and  sent  them  circular  letter 
No.  2,  a  copy  of  which  is  hereto  annexed  (marked  Appendix 
D)^  advising  them  that  this  government  would  not  interfere  with 
existing  contracts  between  the  contractors  and  the  government 
of  the  United  States  until  it  should  assume  the  entire  control  of 
its  postal  affairs,  and  that  it  would  not  assume  any  liability 
for  the  contracts  of  the  United  States.  Tn  answer  to  post- 
masters, circular  letter  No.  3,  a  copy  of  which  is  also  hereto 
annexed  (marked  Appendix  E),  was  prepared  and  sent  to  all 
the  postmasters  in  the  Confederate  States,  directing  them  to 
continue  to  perform  their  duties,  render  their  accounts,  and  pay 
over  all  moneys  to  the  government  of  the  United  States  which 
might  come  into  their  hands  as  postmasters  until  this  depart- 
ment should  assume  the  entire  control  of  the  service. 

<^  These  circulars  contain  a  statement  of  the  reasons  which 
induced  the  department  to  issue  them. 

'^It  was  hoped  this  course  would  have  beneficial  effects  by 
removing  all  doubts  as  to  the  duty  for  the  time  being  of  those 
engaged  in  the  postal  service,  and  by  showing  to  the  govern- 
ment at  Washington  that  so  long  as  it  continued  to  hold  itself 
liable  for  the  mail  service  in  the  Confederate  States  it  should 
receive  all  the  revenues  derived  i¥om  that  service.  It  was  sup- 
posed, too,  that  it  was  greatly  to  the  interest  of  that  country, 
as  well  as  to  the  interest  of  those  of  our  own,  to  avoid  a  sudden 
suspension  of  the  postal  communication  between  the  people  of 
the  two  countries,  and  to  avoid  being  brought  at  once  to  practi- 
cal non  intercourse,  which  it  was  supposed  would  occur  if  this 
department  had  been  required  to  assume  the  control  of  the  serv- 
ice before  its  organization,  and  before  any  time  had  been  given 
to  provide  the  means  of  passing  the  mails  across  the  frontier 
And  when  that  policy  was  determined  on  it  was  not  known  that 
actual  hostilities  would  occur :  1)ut  it  was  then  supposed  to  be 
possible  that  our  separation  from  the  United  States  might  be 
peaceably  eftected,  and  that  all  questions  relating  to  the  pub- 
lic property  and  to  pecuniary  liability  between  the  two  coun- 
tries might  be  settled  by  negotiation  on  terms  of  equality. 

^<  While  that  government  has  not  yet  suspended  the  mail  serv- 
ice in  this,  it  is  yet  believed  that  its  control  of  the  service  for 
some  time  past  has  been  used  more  to  annoy  and  harass  the 
mail  contractors  and  postmasters  in  the  Confederate  States  than 
for  the  purpose  of  affording  mail  facilities,  and  with  a  view  of 
rendering  them  discontented,  if  possible,  with  the  existing  polit- 
ical condition  of  the  country.  I  have  no  power  under  existing 
laws  to  assume  control  of  our  postal  service  before  the  suspen- 
sion of  it  by  the  United  states.  If  I  had  i>osses8ed  that  power  I 
should  before  this  have  exercised  it.  And  now  that  active  hos- 
tilities have  commenced,  and  as  we  need  not  anticipate  being 
separated  from  our  sister  Southern  States,  or  having  our  cor- 
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respondence  with  them  interrupted  for  any  great  length  of  time 
by  being  under  different  governments,  1  recommend  that  the 
congreas  give  this  department  authority  at  once  to  assume  the 
control  of  our  postal  service,  and  that  it  forbid  the  continuance 
of  such  service  under  the  authority  of  the  United  States." 

^^  Extract  from  report  of  the  Confederate  Postmaster- Oeneraly  29 

Apnly  1861. 

^*  In  this  connection  I  should  say  that  it  is  not  deemed  advis- 
able at  this  time  to  relet  the  mail  service  for  the  Confederate 
States,  but  it  is  thought  better  to  continue  existing  contracts 
whenever  it  is  agreeable  to  the  contractors.  The  reasons  for 
this  are  that  it  may  be  doubtful  whether  contracts  could  now 
be  made  extending  beyond  the  duration  of  the  provisional  gov- 
ernment, and  to  let  them  for  a  time  not  extending  beyond  that 
would  probably  increase  rather  than  diminish  the  cost  of  the 
service  for  such  period.  But  by  waiting  until  the  permanent 
government  shall  go  into  operation  to  let  new  contracts  the 
department  will  have  gained  time  to  thoroughly  examine  the 
present  schedules  of  mail-routes,  and  to  rei^just  them  so  as 
greatly  to  abridge  the  present  expense.  It  would  be  difficult, 
if  not  impossible,  to  do  this  in  a  satisfactory  manner  in  time  to 
make  new  contracts  this  summer;  and  if  other  States  should 
be  added  to  the  Confederacy  during  the  existence  of  the  pro- 
visional government,  which  is  probable,  this  course  will  give 
the  department  more  time  and  better  opportunity  to  arrange 
satisfactorily  the  whole  service;  and  if  the  power  be  given  to 
discontinue  and  curtail  the  service  in  proper  cases,  tiie  expense 
of  the  service  can  be  greatly  reduced  during  the  year  without 
reletting  the  contracts.  A  thorough  examination  of  the  serv- 
ice of  the  various  States  is  now  being  made  by  the  depart- 
ment, for  the  purpose  of  ascertaining  what  routes  may  be  dis- 
continued and  what  curtailed  with  propriety,  and  also  for  ascer- 
taining the  number  of  routes  the  revenue  of  which  do  not 
equal  one-third  of  their  cost.  This  examination,  so  far  as  it 
has  gone,  shows  that  there  are  many  of  these  unnroductive 
routes ;  and  it  cannot  be  doubted  that  a  proper  regard  for  econ- 
omy, and  in  some  cases  even  for  propriety,  will  require  some  of 
them  to  be  wholly  discontinued,  and  many  others  to  be  curtailed 
to  a  less  expensive  service.  This  report,  embracing  the  con- 
tracts in  the  States  of  Alabama,  Louisiana,  Mississippi,  and 
Texas,  is  herewith  submitted  (marked  Appendix  F).  A  similar 
report  cannot  now  be  made  for  the  Stateis  of  Florida,  Georgia, 
and  South  Carolina,  for  the  want  of  present  information  of  the 
cost  of  the  service  in  those  States." 
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^^  Extract  from  the  report  of  the  Confederate  Poetnuuter-Oeneral^ 
ApHl  29th,  1861. 

«<[C!roalarletterNo.  8.] 

"  Post-Ofpicb  Depabtment, 

^^  Montgomery  J ,  1861. 

^^Sib:  The  government  of  the  Confederate  States  will  not 
interfere  with  any  existing  contracts  entered  into  between  the 
govemment  of  the  United  States  and  the  present  contractors 
until  it  assumes  the  entire  control  of  its  i>ostal  affihirs.  This 
course  is  rendered  necessary  by  the  utter  impracticability  of 
mixing  the  employes  of  the  two  governments  in  the  same  serv- 
ice. 

*^  The  question  as  to  whether  the  govemment  of  the  Con- 
federate States  will  assume  any  liability  to  present  contractors 
before  it  assumes  the  control  of  our  postal  affairs  involves  the 
idea  of  liability  on  the  part  of  this  govemment  for  the  obliga- 
tions of  the  United  States,  which  cannot  be  entertained  by  this 
department.  But  if  the  government  of  the  United  States 
should  abandon  the  mail  service  in  the  Confederate  States  be- 
fore the  department  shall  be  organized  and  ready  to  enter  into 
new  contracts,  I  am  authorized  to  continue  existing  contracts 
provisionally,  by  proclamation,  until  new  contracts  can  be  en- 
tered into." 

^Extract  from  tiie  report  of  the  Confederate  PoetmoHter-Oeneral, 
ApHl  29th,  1861. 

r  Circular  letter  No.  3.1 

"Post-Ofpioe  Depabtment, 

*'  Montgomery, ,  1861. 

^^Sm:  All  postmasters  and  other  employes  in  the  postal 
service  are  directed  to  continue  the  performance  of  their 
respective  duties  as  such,  and  render  all  their  accounts  and  pay 
all  moneys  to  the  order  of  the  government  of  the  United  States, 
as  they  have  heretofore  done,  until  the  government  of  the  Con- 
federate States  shall  be  prepared  to  assume  the  entire  control 
of  its  postal  affairs. 

^*  The  congress  of  the  Confederate  States  has,  by  an  act  ap- 
proved March  16th,  1861,  provided  'that  the  Postmaster-Gen- 
eral shall  have  power  to  issue  circular  instructions  to  the  several 
postmasters  and  other  officers  still  performing  service  under 
the  appointment  of  the  United  States,  in  order  to  enforce  the 
rendition  of  the  proper  accounts  and  payment  of  the  moneys  col- 
lected by  them  per  account  of  the  United  States,  until  the  Post- 
master-General shall  have  issued  his  proclamation  announcing 
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that  the  former  servloe  is  disoontinaed  and  is  replaced  by  the 
new  service  organized  nnder  the  aathority  of  this  Kovemment.' 

'^In  order  that  yon  may  be  enabled  to  comply  strictly  with 
the  foregoing  direction,  issned  in  conformity  with  the  antiiority 
conferred  by  said  act,  yonr  attention  is  specially  directed  to  the 
regulations  of  the  Post-Office  Department  of  the  United  States^ 
embraced  in  chapters  19,  20,  21,  22,  23,  and  26  of  the  volnme 
of  laws  and  regolations  issned  15  May,  1859. 

*<The  post-office  department  of  the  Confederate  States  will 
be  organized  as  soon  as  practicable;  bat  the  causes  of  delay 
incident  to  its  organization  are  sach  as  to  place  it  oat  ef  my 
I>ower  to  determine  definitely  when  the  new  service  will  be  sub- 
stituted for  the  old. 

^*  Any  attempt  to  mix  the  employees  of  the  two  governments 
in  the  same  service  would  be  wholly  impracticable,  and  no  re- 
movals or  appointments  of  postmasters  or  others  in  the  postal 
service  will  be  made  by  this  department,  nor  will  it  receive  re- 
turns relating  to  or  moneys  derived  from  the  postal  service, 
until  it  shall  assume  the  entire  control  of  the  service. 

'<If  the  government  of  the  United  States  should  cease  to 
carry  on  this  service  before  this  department  shall  be  organized 
and  prepared  to  take  charge  of  it,  no  great  shock  to  the  public 
interests  will  be  produced  by  such  a  course,  as  the  postmaster- 
general  is  authorized  to  continue  provisionally,  by  proclama- 
tion, the  present  postmasters  and  others  in  the  jiostal  service 
in  office,  and  to  continue  existing  contracts  tbr  carrying  the 
mails  until  new  appointments  and  new  contracts  can  be  made. 

^^  We  must  regard  the  carrying  of  our  mails  at  this  time  by 
that  government  as  a  great  public  necessity  to  the  people  of 
both  govelnments,  resulting  from  their  past  intimate  political, 
commercial,  and  social  relations,  and  alike  important  to  the 
preservation  of  the  present  interests  of  the  people  of  both 
countries;  and  while  that  government,  by  its  action,  consults 
such  considerations,  our  government  and  people  snould  act 
with  the  same  high  regard  for  great  public  interests.  Such  a 
course  on  our  part,  springing  £rom  such  motives,  will  preserve 
the  character  of  our  people  without  impairing  the  dignity  of 
our  government,  and  may  lead  to  the  transfer  of  our  postal 
service  from  the  control  of  the  old  to  that  of  the  new  govern- 
ment with  far  less  injury  to  the  people  of  both  than  would  nec- 
essarily flow  from  precipitate  and  inconsiderate  action  on  the 
part  of  either.'' 

^^  Extract  from  report  of  the  Confederate  Poetmaster- General j  27 

Nov.,  1861. 

"PosT-OppioB  Depabtment, 
^^Biokmondj  Fa.,  Nov.  27, 1861. 
'*  Sm:  I  have  the  honor  to  submit  the  following  statement 
of  the  condition  of  the  business  of  the  post-office  department: 
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^<On  the  20th  day  of  ApriUast  I  had  the  houorof  submittingto 
you  a  report  of  the  condition  and  progress  of  organization  of 
the  post-office  department,  and  of  presenting  a  plan  for  the 
organization  of  its  several  bareans  and  of  the  office  of  auditor 
of  the  treasury  for  the  post-office  department,  and  of  suggest- 
ing such  changes  and  modifications  in  the  laws  relating  to  the 
postal  service  as  our  new  condition  required,  and  of  asking  for 
authority  to  assume  the  entire  control  of  the  postal  service  in 
the  Confederate  States. 

^' Under  the  provisions  of  the  first  section  of  the  act  of  Oon- 
gross  of  May  9th,  1861,  ^  to  amend  an  act  vesting  certain  i>ower8 
in  the  postmaster-general,  approved  March  15th,  1861,'  the 
requisite  authority  was  given  to  him  to  issue  his  proclamation 
fixing  a  day  on  which  he  would  assume  the  control  of  the 
postal  service.  Pursuant  to  that  authority,  the  following  procla- 
mation was  issued  on  the  13th  day  of  May,  fixing  the  first  day 
of  June  for  the  commencement  of  the  service,  to  wit : 

***  Whereas  by  the  provisions  of  an  act  approved  March  16, 
1861,  and  amended  by  the  first  section  of  an  act  approved  May 
9, 1861,  the  postmaster- general  ^<is  authorized,  on  and  after  a 
day  to  be  named  by  him  for  that  purpose,  to  take  the  entire 
charge  and  direction  of  the  postal  service  in  the  Confederate 
States,"  and  all  conveyance  of  mails  within  their  limits  from  and 
after  such  day,  except  by  authority  of  the  postmaster-general, 
is  hereby  prohibited: 

*^<Now,  therefore,  I,  John  H.  Beagan,  Postmaster-General  of 
the  Confederate  States  of  America,  do  issue  this  my  proclama- 
tion notifying  all  postmasters,  contractors,  and  special  and 
route  agents  in  the  service  of  the  post-office  department  and 
engaged  in  the  transmission  and  delivery  of  the  mails,  or  other- 
wise in  any  manner  connected  with  the  service  within  the  limits 
of  the  Confederate  States  of  America,  that  on  and  after  the 
first  day  of  June  next  I  shall  assume  the  entire  control  and  di- 
rection of  the  postal  service  therein.  And  I  hereby  direct  all 
postmasters,  route  agents,  and  special  agents  within  these 
States,  and  now  acting  under  the  authority  and  direction  of 
the  Postmaster-General  of  the  United  States,  to  continue  in 
the  discharge  of  their  respective  duties,  under  the  authority 
vested  in  me  by  the  congress  of  the  Confederate  States,  in  strict 
conformity  with  such  existing  laws  and  regulations  as  are  not 
inconsistent  with  the  laws  and  constitution  of  the  Confederate 
States  of  America,  and  such  farther  instructions  as  may  here- 
after be  issued  by  my  direction.  And  the  said  postmasters, 
route  agents,  and  special  agents  are  also  requiied  to  forwara 
to  this  department,  \^ithout  delay,  their  names,  with  the  names 
of  the  offices  of  which  they  are  postmasters  (giving  the  State 
and  county),  to  be  directed  to  the  "chief  of  appointment  bu- 
reau, post-office  department,  Montgomery,  Alabama,"  in  order 
that  new  commissions  may  be  issued  under  the  authority  of 
this  government ;  and  the  postmasters  are  hereby  required  to 
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render  to  the  Poet-Office  Department  at  Washinii^ony  D.  0.. 
their  final  accounts  and  their  vouchers  for  postal  receipt^  ana 
expenditures  up  to  the  31st  day  of  this  month,  taking  care  to  for- 
ward with  said  accounts  all  postage- stamps  and  stamped  enve- 
lopes remaining  on  hand  belonging  to  the  Post-Office  Depart- 
ment of  the  United  States,  in  order  that  they  may  receive  the 
proper  credits  therefor  in  the  acy  ustment  of  their  accounts ;  and 
they  are  further  required  to  retain  in  their  possession,  to  meet 
the  orders  of  the  Postmaster-General  of  the  United  States  for  the 
payment  of  mail  service  withiji  the  Confederate  States,  all  rev- 
enue which  shall  have  accrued  from  the  postal  service  prior  to 
the  said  1st  day  of  June  next. 

^^^All  contractors,  mail  messengers,  and  special  contractors 
for  conveying  the  mails  within  the  Confederate  States,  under 
existing  contracts  with  the  government  of  the  United  States, 
are  hereby  authorized  to  continue  to  perform  such  service 
under  my  direction  from  and  after  the  day  last  above  named, 
subject  to  such  modifications  and  changes  as  may  be  found 
necessary,  under  the  powers  vested  in  the  postmaster-general 
by  the  terms  of  said  contract  and  tue  provisions  of  the  second 
section  of  an  act  approved  May  9th,  1861,  conformable  thereto. 
And  the  said  contractors,  special  contractors,  and  mail  messen- 
gers are  required  to  forward  without  delay  the  number  of  their 
route  or  routes,  the  nature  of  the  service  thereon,  the  schedule 
of  arrivals  and  departures,  the  names  of  the  offices  supplied, 
and  the  amount  of  annual  compensation  for  present  service, 
together  with  their  address,  directed  to  the  ^*  chief  of  the  con- 
tract bureau,  post-office  department,  Montgomery,  Alabama."' 

^^  Until  a  postal  treaty  shall  be  made  with  the  government 
of  the  United  States  for  the  exchange  of  mails  between  that 
government  and  the  government  of  this  Confederacy,  post- 
masters will  not  be  authorised  to  collect  '^  United  States  postage 
on  mail  matter  sent  to  or  received  from  those  States;  and 
antil  supplies  of  postage-stamps  and  stamped  envelopes  are 
procured  for  the  prepayment  of  postage  within  the  Confederate 
States,''  all  postages  must  be  paid  in  money,  under  the  provis- 
ions of  the  first  section  of  an  act  approved  March  1st,  1861." 

In  accordance  with  the  above-cited  circular  and  proclama- 
tion, the  Confederate  government  took  charge  of  the  postal 
service  on  said  Virginia  Central  Bailroad  June  1, 1861. 

The  court  also  found  the  following  to  be  the  facts  raising 
a  presumption  of  payment  by  the  Confederate  States : 

''AK  ACT  to  collect,  for  distribution,  the  moneys  remaining  in  the  several 
poet-offices  of  the  Confederate  States  at  the  time  the  postal  service  was 
taken  in  charge  by  said  government. 

"  The  eongresB  of  the  Confederate  States  of  America  do  ena>ctj 
That  it  shall  be  the  duty  of  the  postmaster-general  to  collect 
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all  moneys  doe  from  the  several  postmasters  within  the  Gon* 
federate  States,  and  which  they  had  not  paid  over  at  the  time 
the  Confederate  States  took  the  charge  of  the  postal  service, 
and  the  several  postmasters  are  hereby  required  to  account  to 
the  general  posto£Bce  of  this  government  under  the  same  rules, 
regulations*  and  penalties  that  were  prescribed  by  the  law 
under  whicli  said  moneys  were  received. 

^^  Seo.  2.  The  moneys  so  received  shall  be  kept  separate  and 
distinct  from  the  other  funds  of  the  pos^of9ce  department,  and 
shall  constitute  a  fund  for  the  pno  rata  payment  of  claims  for 
postal  service  which  accrued  before  the  postmaster-general 
took  charge  of  the  jiostal  service  in  the  States  respectively 
comprising  this  Confederacy,  as  may  hereafter  be  provided. 

*^  Seo.  3.  It  shall  be  the  duty  of  the  postmaster-general  to 
make  proclamation  that  all  persons  who  are  citizens  of  the  Con- 
federate States  of  America,  and  who  may  have  rendered  postal 
service  in  any  of  the  States  of  this  Confederacy,  under  contracts 
or  appointments  made  by  the  United  States  government  before 
the  Confederate  States  government  took  charge  of  such  service, 
shall  present  their  claims  to  this  department  verified  and  es- 
tablished according  to  such  rules  as  he  shall  prescribe,  by  a 
time  therein  to  be  set  forth,  not  less  than  six  months,  and  re- 
quiring the  claimant  to  state,  under  oath,  how  much  has  been 
and  the  date  of  such  payments  on  account  of  the  contract  or 
appointment  under  which  said  claim  occurred,  and  what  fund 
or  provision  has  been  set  apart  or  made  for  the  fiirther  payment 
of  the  whole  or  any  portion  of  the  balance  of  such  claim  by  the 
government  of  the  United  States  or  of  any  of  the  States;  and 
they  shall  also  state,  on  oath,  whether  they  x>erformed  fully  the 
service  according  to  their  contracts  or  appointments  during  the 
time  for  which  they  claim  pay,  and  if  not,  what  partial  service 
they  did  perform,  and  what  deductions  have  been  made  from 
their  pay,  so  far  as  they  know,  on  account  of  any  Mlure  or 
partial  failure  to  peform  such  service ;  andthei)OStmaster-gen- 
eral  shall,  as  soon  as  he  shall  have  collected  such  moneys  from 
said  postmasters,  and  ascertained  the  amount  of  claims  against 
the  post-of&ce  department  and  the  amount  received  respectively 
by  the  claimants  as  aforesaid,  and  the  provision,  if  any,  for  fu- 
ture payment,  make  a  report  of  the  same,  so  that  future  action 
may  be  taken  thereon  as  respects  the  distribution. 

*<  Seo.  4.  All  claims  for  postal  service  required  to  be  presented 
by  this  bill  shall  be  barred  as  against  this  ftind  unless  pre- 
sented  within  six  months  after  the  proclamation  of  the  post- 
master-general shall  have  been  made. 

"  Approved  August  30, 1861." 
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"  AK  ACT  to  piOTide  for  the  payment  of  shidb  aoeertftioed  to  bo  dae  for 
postal  servioe  to  citizens  of  uie  Confederate  States  by  the  postmaster-gen- 
eral. 

^'  The  eangrest  of  the  Confederate  States  of  America  do  enaetj 
That  the  iK>8tina8ter-general  of  the  Confederate  States  do  pro- 
ceed to  pay  to  the  several  persons,  or  their  lawfully  authorized 
agents  or  representatives,  the  sums  respectively  found  due  and 
owing  to  them  for  postal  service  rendered  in  any  of  the  States 
of  this  Oonfederacy  under  contracts  or  appointments  made  by 
the  United  States  government,  before  the  Confederate  States 
government  took  charge  of  such  service,  as  the  said  sums  have 
been  credited  and  ascertained  by  him  under  the  provisions  of 
an  act  entitled  <An  act  to  coUect  for  distribution  the  moneys 
remaining  in  the  several  post-ofQces  of  the  Confederate  States 
at  the  time  the  postal  service  was  taken  in  charge  by  said  gov- 
ernment,' approved  the  thirtieth  day  of  August,  1861 ;  but  the 
sums  authorized  by  this  act  to  be  paid  are  only  the  balances 
found  due  after  all  proper  deductions  shall  have  been  made  on 
account  of  previous  payments  made  by  the  United  States  or 
any  of  the  States,  or  of  available  provisions  made  in  whole  or 
in  part  for  such  payment  by  said  government  or  of  any  of  the 
States,  and  after  making  all  proper  deductions  for  failures  or 
partial  failures  to  perform  the  service  according  to  their  several 
contracts  or  appointments  during  the  time  for  which  they  claim 
pay :  Ptovidedy  That  the  provisions  of  this  act  shall  only  extend 
to  loyal  citizens  of  the  Confederate  States. 

'*  Approved  September  27, 1862.'' 

In  pursuance  of  these  acts  the  Confederate  government  set- 
tled and  paid  up  to  September  30, 1863,  claims  of  the  character 
described  to  the  amount  of  $502,017.19.  It  does  not  api>ear 
from  the  evidence  thereon  whether  the  claim  of  the  Virginia 
Central  Railroad  for  the  transportation  of  the  United  States 
mails  from  January  1  to  April  17, 1861,  was  or  was  not  paid  by 
the  Confederate  government.  It  does  appear  that  the  offices 
of  the  said  company  were  in  Bichmond,  Va.,  during  the  rebell- 
ion, and  located  within  five  blocks  of  the  Confederate  capitol 
and  the  Confederate  post-office  department ;  that  the  said  com- 
pany steadily  promoted,  encouraged,  and  sustained  the  rebell- 
ion and  was  largely  engaged  in  transporting  troops,  freight, 
and  mails  for  the  Confederate  government,  and  received  large 
and  frequent  payments  for  its  services  frt>m  time  to  time;  and 
that  the  president  of  the  company  was  in  the  habit  of  keeping 
himself  informed  of  the  public  acts  of  the  Confederate  govern- 
ment concerning  postal  matters. 
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The  coart  also  found  the  following  facts  tending  to  rebat  the 
presumption  of  payment : 

The  books  and  accounts  of  the  Virginia  Central  Bailroad 
Oompany  were  kept  in  accordance  with  the  above-menticmed 
discontinuance  of  the  postal  service  by  the  United  States  Poat- 
Office  Department  on  May  31, 1861,  and  its  resumption  by  the 
Confederate  postoffice  department  on  June  1,  1861;  and  all 
postal  service  to  the  31st  of  May,  1861,  was  charged  to  the 
United  States  Post-OflBce  Department,  and  all  postal  service 
from  and  after  the  1st  of  June,  1861,  was  charged  to  the  Con- 
federate post-office  department.  The  books  of  said  Virginia 
Central  Bailroad  Company  during  the  entire  period  of  the 
war  were  regularly  kept,  and  show  continuous  transactions 
with  the  Pos^Offlce  Departments  of  the  United  States  and  of 
the  Confederate  States,  as  well  as  other  financial  transactions 
with  the  Confederate  States.  They  contain  no  entries  or  other 
evidence  showing  any  payments  by  the  Confederate  States  gov* 
ernment  or  by  any  State  in  rebellion  for  mail  service  performed 
prior  to  June  1, 1861.  Said  books  have  been  produced  before 
the  court,  verified  by  the  oath  of  the  treasurer  of  the  claimant, 
who  was  also  treasurer  of  the  Virginia  Central  Bailroad  Com- 
pany before  and  during  the  war,  and  of  said  Virginia  Central 
Bailroad  Company  and  its  successors,  including  the  present 
claimant,  continuously  since  the  war.  It  appears  from  the  evi- 
dence that  the  account-books  of  the  company  between  June  1, 
1861,  and  April  30, 1865,  contain  a  full  and  correct  exhibit  of 
receipts  and  payments,  and  they  show  payments  by  the  Con- 
federate government  for  services  rendered  subsequent  to  the 
31st  May,  1861;  but  the  books  show  no  evidences  of  payment 
made  by  the  Confederate  government  on  account  of  mail  serv- 
ice rendered  to  the  United  States  prior  to  June  1, 1861,  and 
the  treasurer  of  the  company  was  in  such  position  in  1861, 1862, 
1863, 1864,  and  1865  that  if  the  company  had  been  paid  by  the 
Confederate  authorities  he  would  probably  Uave  known  it,  and 
would  have  known  all  the  money  that  came  into  the  hands  of 
the  company ;  and  no  payment  was  made,  to  his  knowledge, 
for  services  rendered  the  United  States  prior  to  June  1.  No 
evidence  of  any  payment  by  the  Confederate  States  govern- 
ment of  any  of  the  moneys  claimed  in  this  case  has  been  found 
on  the  files  of  the  Post-Office  Department  of  the  United  States 
or  the  War  Department  of  the  United  States,  although  such 
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files  have  been  searched  for  a  record  of  sacli  payment.  No 
witness  has  testified  to  any  such  payment  having  been  made, 
nor  has  any  book,  record,  acconnt,  or  document  showing  any 
such  payment  been  produced.  And  the  court,  fh>m  the  fore- 
going facts  and  circumstances,  and  without  other  or  more  posi- 
tive evidence,  finds  the  ultimate  fact  that  the  claim  set  up  in 
this  action  was  not  paid  by  the  Confederate  government. 

Mr.  George  A.  King  and  Mr.  W.  W.  Belknap  far  the  elaitnant : 

If  the  Postmaster-Oeneral  in  1874  had  refertied  the  claim  to 
this  court  under  section  1063  of  the  Revised  Statutes,  or  had 
the  case  in  any  other  form  come  before  the  court  free  from  the 
bar  of  the  statute  of  limitations,  the  court  would  have  given  a 
Judgment  in  favor  of  the  company  for  all  its  mail  service  to  the 
31st  of  May,  1861,  inclusive,  just  as  was  done  in  FuUnweider 
V.  United  States  (9  G.  01s.  B.,  403). 

The  act  of  March  3,  1877,  was  an  enabling,  not  a  disabling, 
statute.  It  placed  a  sum  of  money  at  the  disposal  of  the  postal 
authorities  for  the  payment  of  mail  service  in  the  various  South- 
em  States  before  each  State  respectively  ^'engaged  in  war" — 
words  which  have  been  construed  by  this  court,  in  considering 
this  very  claim,  as  meaning  in  the  case  of  Virginia  before  the 
passage  of  her  ordinance  of  secession,  April  17,  1861.  As  to 
that  portion  of  the  claim  extending  from  April  17  to  May  31, 
1861,  the  act  of  March  3,  1877,  left  it  precisely  where  it  was 
before.  Undoubtedly  the  PostmasterG«neral  could  examine 
that  part  of  the  claim  and  decide  it.  He  could  certify  it  to  the 
Sixth  Auditor  for  settlement,  and  the  Auditor  could,  if  there 
was  no  appropriation  applicable  to  its  payment,  report  it  to 
Congress  as  a  claim  upon  an  exhausted  appropriation,  and  it 
would  then  be  for  Congress  to  appropriate  or  not  appropriate 
the  money  tor  its  payment.  In  this  case  the  Postmaster-Gen- 
eral has  seen  fit  to  take  a  different  course.  After  the  passage 
of  the  act  of  March  3, 1877,  the  application  for  payment  of  the 
claim  was  renewed,  first  in  1877  and  again  in  1884 ;  and  in  both 
instances  full  compensation  was  claimed  down  to  the  31st  of 
May,  186L  The  Postmaster-General,  upon  consideration  of  the 
claim  thus  made,  dedded  to  refer  it  to  this  court — as  well  that 
part  which  accrued  after  April  17, 1801,  as  that  which  accrued 
before. 

It  is  true  that,  so  far  as  the  evidence  shows,  the  claim  was 
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never  presented  to  the  Postmaster-General  till  1874,  at  which 
time  any  suit  in  this  conrt,  on  the  volantary  petition  of  the 
claimantf  would  have  been  barred  by  limitation ;  but  this  does 
not  in  the  slightest  degree  affect  the  right  of  the  Postmaster- 
Gtoneraly  in  his  discretion,  to  refer  the  whole  claim  here.  It 
has  been  again  and  again  decided  by  this  court  that  the  limita- 
tion of  six  years  prescribed  by  section  1069  of  the  Bevised 
Statutes  in  no  manner  and  to  no  extent  whatever  applies  to 
claims  referred  by  heads  of  departments  under  section  1063. 
To  construe  section  1069  as  applying  to  such  claims  would  be 
in  opposition  to  its  plain  grammatical  construction  as  well  as 
to  its  intent,  which,  as  conclusively  shown  in  WinnisimfMt  Co, 
V.  United  States  (12  0.  Ols.  R,  319),  was  to  fix  a  limitation  upon 
claims  brought  into  this  court,  either  by  the  voluntary  petition 
of  the  claimant  or  by  transmission  by.  the  Secretary  of  the 
Senate  or  Clerk  of  the  House  of  Representatives. 

There  is  no  statute  requiring  claims  to  be  filed  in  a  depart- 
ment within  six  years  from  the  time  they  first  accrue.  The  de- 
partment itself  is  at  perfect  liberty  to  receive,  consider,  and 
decide  them  as  well  after  as  before  the  lapse  of  six  years. 
And  if  the  department  can  itself  hear  and  decide  them,  why 
should  it  not  refer  them  to  this  court  for  trial  and  abjudication 
as  well  as  a^jadicate  them  itself  t 

Inasmuch  as  this  claim  is  founded  directly  on  the  contract 
of  the  Virginia  Central  Bailroad  Company  to  carry  the  mails 
in  1861,  and  as  this  court  has  already  held,  in  this  very  case, 
that  *^  June  1, 1861,  the  United  States  were  indebted  to  the 
Virginia  Central  Bailroad  for  carrying  the  mail  in  the  State 
of  Virginia  from  January  1,  1861,  to  May  31,  1861,  over  and 
above  all  credits,  in  the  sum  of  (7,239.54,"  the  claimant  is  en- 
titled to  recover  that  entire  amount  independently  of  and  with- 
out any  assistance  from  the  act  of  March  3, 1877. 

Under  the  very  strictest  rule  as  to  limitation,  the  claimant 
would  be  entitled  to  a  judgment  under  the  act  of  Marcn  3, 1877, 
as  its  claim  was  presented  to  the  department  within  a  very  few 
days  after  the  passage  of  that  act. 

Mr*  George  L.  Douglas  (with  whom  was  the  Assistant  Attor- 
ney-Oeneral)  for  the  defendants: 

1.  K  the  case  rests  upon  the  act  of  March  3, 1877,  alone,  then 
any  possible  recovery  is  clearly  limited  to  that  part  of  the  claim 
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which  accnied  prior  to  April  17, 1861,  the  date  at  which  Vir- 
ginia muBt  be  taken  to  have  "  engaged  in  war  against  the 
United  Stateis."  Bat  the  claimant's  counsel  seeks  to  take  the 
case  entirely  out  of  the  act  of  1877,  and  to  place  it  npon  its 
own  merits  as  a  valid  legal  claim,  sabsisting  prior  to  and  not 
dependent  upon  this  statute  in  any  way  for  its  vitality. 

To  this  there  is  one  insuperable  objection.  If  the  court  has 
jurisdiction  of  the  present  case  it  is  obtained  solely  by  virtue  of 
'the  reference  from  the  Poat-Offlce  Department,  for  the  claim  is 
otherwise  barred  from  all  consideration  by  section  1069  of  the 
Bevised  Statutes.  But  such  a  reference  in  the  present  case, 
independently  of  the  act  of  1877,  could  (so  far  as  the  greater 
part  of  this  claim  is  concerned)  confer  no  jurisdiction  whatever, 
for  the  reason  that,  independently  of  this  act,  the  department 
itself  has  no  jurisdiction,  and  it  cannot  confer  what  it  does 
not  possess.    {Harfa  CoBe^  15  G.  Ols.  B.,  414.) 

It  is  evident  that  so  much  of  the  present  claim  as  accrued 
prior  to  April  13, 1861,  \&  hopelessly  defhnct,  unless  revived 
and  rehabilitated  by  the  act  of  1877.  If,  therefore,  the  claim- 
ant could  altogether  ignore  the  act  of  1877 — as  its  counsel 
seems  desirous  of  doing — the  claim  would  only  be  in  a  worse 
plight,  since  the  larger  part  of  it  would  be  out  off  by  section 
3480.  It  is  also  clear  that  this  part  of  the  claim  accruing  prior 
to  April  13, 1861,  can  have  no  legal  standing  in  this  court  by 
virtue  of  the  reference  from  the  Post-Offlce  Department  save 
what  it  derives  fh>m  the  act  of  1877  alone. 

2.  The  claim  in  this  case  is  alleged  to  have  accrued  during 
the  i>eriod  from  January  1  to  June  1,  1861.  Section  3480 
destroys  the  vitality  of  all  that  part  which  lies  back  of 
April  13,  1861;  the  act  of  1877  revives  all  lying  back  of 
April  17,  1861.  Without  dwelling  upon  the  small  fraction 
which  accrued  in  the  four  intervening  days,  the  question  arises. 
What  becomes  of  that  part  of  the  claim  which  is  alleged  to 
have  accrued  after  April  17,  1861,  and  which  is  not  covered  by 
the  provisions  of  either  statute  f  Evidently,  Arom  the  consid- 
erations already  mentioned,  the  claimant  will  be  forced  to  rely 
upon  the  act  of  1877  to  save  the  first  branch  of  the  claim,  and 
to  rely  npon  the  original  legal  merits  of  the  claim  itself,  if  it 
has  any,  to  save  the  second  branch  of  it.  It  becomes  mate- 
rial, thejrefore,  to  inquire  what  are  the  merits  of  this  second 
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I  sabinit  that  in  legal  conteiuplation  it  has  none.  The  prin- 
ciples of  international  law  negative  the  possibility  of  such  a 
claim. 

The  corporation  of  the  Virginia  Central  Railroad  Company 
was  a  creature  of  the  State  of  Virginia,  and  on  the  17th  of 
April,  1861,  Virginia  <^  engaged  in  war  against  the  United 
States.''  The  corporation  thereupon  became,  in  contemplation 
of  law,  an  *^  alien  enemy,"  and  as  such  incapable  of  sustaining 
any  contract  relations  with  the  United  States. 

It  is  of  course  well  settled  that  debts  between  citizens  of  bel- 
ligerent  States  contracted  before  the  breaking  oat  of  war 
are  not  extinguished  by  the  war ;  the  remedy  only  is  suspended, 
and  the  right  to  enforce  payment  revives  with  the  restoration 
of  peace.  But  it  seems  equally  well  settled  that  a  debt  be- 
tween enemies,  contracted  daring  war,  cannot  be  sued  for  when 
the  war  is  over.  ( WillUan  v.  P€l;er9m^  7  Taunton,  439 ;  The 
Hoop,  1  Bob.  Adm.  Bep.,  201;  see  also,  for  general  discussion 
of  this  point,  Wheat.  Int.  Law,  2d  Eng.  ed.,  354  to  378;  Phil- 
limore's  Int.  Law,  vol.  3,  134  to  149.) 

3.  Aside  fi*om  these  considerations,  and  upon  the  facts  of 
the  case,  the  defendants  contend  that  there  can  be  no  recov- 
ery whatever,  because  the  claimant  has  failed  to  overthrow  the 
presumption  (to  the  benefit  of  which  the  court  holds  the  de- 
fendants entitled)  that  this  claim  was  paid  by  the  Confederacy. 

ScoFiELD,  J.,  delivered  the  opinion  of  the  court: 

The  Chesapeake  and  Ohio  Bailroad  Company,  the  claimant, 
carried  the  United  States  mail  from  1859  to  June  1,  1861. 
The  service  was  all  within  the  State  of  Virginia.  There  was 
no  express  contract,  but  the  company  was  allowed  and  paid 
down  to  January  1, 1861,  at  the  rate  of  $21,408.33  a  year. 

In  this  suit  the  claimant  seeks  to  recover  compensation  at 
that  rate  from  January  1, 1861,  to  June  1, 1861. 

The  case  comes  to  this  court  by  transmission  by  the  Post- 
master-General under  section  1063  of  the  Bevised  Statutes. 

We  will  first  consider  the  claimant's  right  to  recover  under 
the  provision  of  the  Act  of  Mwrck  3,  1877  (19  Stat  L.,  362). 
That  act  is  as  follows: 
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"  That  the  Bam  of  $375,000,  or  so  mach  thereof  as  may  be 
necessary,  be  appropriated  to  pay  the  amoant  due  to  mail  con- 
tractors for  mail  service  performed  in  the  State  of  Alabama, 
Arkansas,  Florida,  Georgia,  Kentucky,  Louisiana,  Mississippi, 
Missouri,  North  Carolina,  South  Carolina,  Texas,  Tenuessee. 
Virginia,  and  West  Virginia  in  the  years  1859, 1860, 1861,  and 
before  said  States  respectively  engaged  in  war  against  the 
United  States;  and  the  provisions  of  3480  of  the  Be  vised  Stat- 
utes of  the  United  States  shall  not  be  applicable  to  the  pay- 
ments therein  authorized:  Provided^  That  any  such  claims 
which  have  been  paid  by  the  Confederate  States  government 
shall  not  be  again  paid." 

In  order  that  the  claims  embraced  in  this  appropriation 
might  be  paid  pro  rata  in  case  it  should  be  found  insufficient 
to  cover  them  all,  the  Secretary  of  the  Treasury  directed  that 
noiie  should  be  paid  until  all  should  be  received  and  adjusted. 
In  consequence  of  this  order  no  claims  were  paid  within  two 
years.  The  whole  appropriation,  as  the  law  requires,  was 
therefore  returned  to  and  covered  into  the  Treasury. 

This  court  has  repeatedly  held  that  the  rights  of  parties 
provided  for  in  this  appropriation  were  not  lost  by  its  return  to 
the  Treasury,  but  remained  subsisting  rights,  which  the  court 
bad  jurisdiction  to  enforce.  (HuJciWs  Case^  16  C.  Cls.  B.,  562; 
Huffma'tCi  Case^  17  id.^  55;  Oeorg^s  Case,  18  id.,  432.) 

Hukill's  Case  also  decided  that  the  legislation  of  the  Confed- 
erate States  in  favor  of  these  claimants  (finding  iv)  created 
a  presumption  that  carriers  of  the  mail  within  the  insurrection- 
ary States  were  paid  by  that  government,  which  presumption 
the  claimants  were  bound  in  some  measure  to  rebut. 

The  facts  tending  to  overthrow  the  presumption  of  payment 
in  this  case  are  set  forth  in  finding  iv.  From  these  facts  the 
court  has  found  that  the  claim  presented  was  not  paid  by  the 
Confederate  government. 

The  court  therefore  holds  that  the  claimant  is  entitled  to  re- 
coyer  for  services  rendered  subsequent  to  December  31, 1860, 
and  prior  to  the  time  when  '^Virginia  engaged  in  war  against 
the  United  States.^' 

At  what  time  Virginia  ^<  engaged  in  war  against  the  United 
States"  is  more  a  question  of  fact  and  history  than  of  law. 

In  January,  1861,  the  legislature  passed  an  act  providing  for 
the  assembling  of  a  convention  to  consider  the  question  of  se- 
cession. The  convention  assembled  February  13, 1861,  and  on 
April  17, 1861,  passed  th^  ordinance  of  secession,  with  this  pro- 
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vision:  ''This  ordinance  shall  take  effect  and  be  an  act  as  of 
this  day  when  ratified  by  a  majority  of  the  votes  of  the  people 
of  this  Slate  cast  at  a  poll  to  be  taken  on  the  fourth  Thursday 
in  May."  It  was  ratified  on  that  day.  April  16, 1S61,  the  gov- 
ernor of  the  State  refused  to  furnish  its  quota  of  volunteers 
called  for  by  the  President,  and  concluded  his  letter  of  refusal 
as  follows:  "You  have  chosen  to  inaugurate  civil  war,  and 
having  done  so  we  will  meet  it  in  a  spirit  as  determined  as  the 
Administration  has  exhibited  toward  the  South."  April  17, 
1861,  the  convention  passed  an  ordinance  requiring  the  gover- 
nor to  "call  out  as  many  volunteers  as  might  be  necessary  to 
repel  invasion  and  protect  citizens  of  the  State."  In  pursuance 
thereof  the  governor,  on  April  17, 1861,  did  issue  a  proclamsr 
tion  reciting  the  supposed  grievances  against  the  United  States, 
and  ordering  "all  volunteer  regiments  and  companies  to  hold 
themselves  in  readiness  for  immediate  orders,  and  to  report  at 
once  to  the  adjutant-general  their  organization  and  numbers, 
and  prepare  themselves  for  ef&cient  service."  On  the  same  day 
the  State  authorities  took  possession  of  the  custom-house  at 
Bichmond,  and  soon  after  of  the  navy -yard  at  Norfolk  and  the 
arsenal  at  Harper's  Ferry.  April  24,  1861,  the  convention 
placed  the  military  forces  of  the  State  under  the  control  of  the 
president  of  the^Confederacy,  and  on  the  next  day  adopted  the 
provisional  constitution  of  the  Confederate  States.  By  the  sub- 
sequent ratification  of  the  ordinance  all  these  preparations  for 
and  declarations  and  acts  of  war  and  seizures  of  United  States 
property  were  also  ratified. 

From  these  facts  thecourtisof  theopinion  that  Virginia  should 
be  held  to  have  "  engaged  in  war  against  the  United  States" 
April  17, 1861, 

The  amount  earned  by  services  in  carrying  the  mail  prior  to 
April  17, 1861,  and  subsequent  to  December  ^U,  1860,  over  and 
above  payments  and  proper  deductions,  as  appears  in  finding 
ii,  is  $4,622.85. 

The  court  further  holds  that  the  claim  for  services  rendered 
after  April  17, 1861,  is  not  properly  before  us.  At  that  time 
the  claimant  became,  in  contemplation  of  law,  an  alien  enemy, 
and  as  such  the  government  may  prescribe  limitations  and 
conditions  within  and  under  which  it  must  be  dealt  with  by 
the  executive  officers.  {Prize  OaseSy  2  Black,  666 ;  Alexan4^s 
Cotton^  2  Wall.,  404;  United  States  r.  Insurance  Oo.^  22  Wall., 
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104 ;  WiUison  v,  Peterson^  7  TauDton,  439 ;  Matthews  v.  McSteaj 
91  U.  S.  R.,  7.) 

The  case  last  cited  (Matthews  v.  McStea),  at  first  supposed 
to  sapport  the  claimaat's  position,  will  be  found,  upon  a  oare- 
fdi  examination  of  the  several  principles  therein  announced  and 
decided,  to  rule  strongly  against  it. 

The  question  involved  in  the  case  was  whether  a  partnership, 
some  of  whose  members  resided  in  Louisiana  and  some  in  Kew 
York,  was  dissolved  by  the  war  prior  to  April  23, 1861,  so  as 
to  rend  er  void  partnership  transactions  of  that  date.  The  court 
said  : 

<'  It  must  be  conceded,  as  a  general  rule,  to  be  one  of  the  im- 
mediate consequences  of  a  declaration  of  war,  and  of  the  effect 
of  a  state  of  war  even  when  not  declared^  that  all  commercial  in- 
tercourse  and  dealings  between  the  subjects  or  adherents  of  the 
contending  powers  is  unlawful  and  interdicted." 

And  the  court  said : 

"  That  the  civil  war  (the  war  of  the  rebellion)  had  an  exist- 
ence commencing  before  that  date  (April  23, 1861)  must  be  ac- 
cepted as  an  established  fact." 

The  logical  and  necessary  ^uence  of  these  positions  is  that 
commercial  intercourse  was  unlawful  and  interdicted  from  the 
beginning  of  the  war,  which  beginning  was  prior  to  April  23, 
1861.  Had  there  been  no  subsequent  action  by  Congress  affect- 
ing the  question,  the  court  must  necessarily  have  held  that  the 
partnership  was  dissolved  prior  to  April  23, 1861. 

Congress,  however,  July  13, 1861,  authorized  the  President 
^*'  to  declare  that  the  inhabitants  of  such  State  •  •  •  are 
in  a  state  of  insurrection,  and  thereupon  commercial  intercourse 
by  atid  between  the  same  and  the  citizens  thereof,  and  the  citi- 
zens of  the  rest  of  the  United  States,  shall  cease  and  be  unlaw- 
ful.^' The  President  issued  the  proclamation  August  16, 1861. 
The  effect  of  this  law  in  postponing  and  determining  the  time 
when  commercial  intercourse  should  become  unlawful  is  thus 
stated  by  the  cotlrt : 

(<  The  enactment  that  it  (commercial  intercourse)  should  not 
be  permitted  after  a  day  then  in  the  future  must  be  considered 
an  implied  affirmation  that  up  to  that  day  it  was  lawful ;  and 
certainly  Congress  had  the  power  to  relax  any  of  the  ordinary 
rales  of  war," 

In  the  case  at  bar  there  has  also  been  an  interference  by  acts 
of  Congress,  but  in  their  effect  quite  in  an  opposite  direction. 
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The  Act  of  March  2,  1867  (14  Stat.  L.,  p.  571),  re-enacted 
in  the  Eevised  Statutes  as  section  3480,  provides  as  follows : 

«  Sec.  3480.  It  shall  be  unlawful  for  any  officer  to  pay  any 
account,  claim,  or  demand  against  the  United  States  which 
accrued  or  existed  prior  to  the  thirteenth  day  of  April,  eighteen 
hundred  and  sixty-one,  in  favor  of  any  person  who  promoted, 
encouraged,  or  in  any  manner  sustained  the  late  rebellion,  or  in 
favor  of  any  person  who  during  such  rebellion  was  not  known 
to  be  opposed  thereto,  and  distinctly  in  favor  of  its  suppression ; 
and  no  pardon  heretofore  granted,  or  hereafter  to  be  granted, 
shall  authorize  the  payment  of  such  account,  claim,  or  de- 
mand, until  this  section  is  modified  or  repealed.  But  such  sec- 
tion shall  not  be  construed  to  prohibit  the  payment  of  claims 
founded  upon  contracts  made  by  any  of  the  departments,  where 
such  claims  were  assigned  or  contracted  to  be  assigned  prior 
to  the  first  day  of  April,  eighteen  hundred  and  sixty -one,  to 
the  creditors  of  such  contractors,  loyal  citizens  of  loyal  States, 
in  payment  of  debts  incurred  prior  to  the  first  day  of  March, 
eighteen  hundred  and  sixty-one." 

It  cannot  be  supposed  that  Congress  would  prohibit  govern- 
ment officers  from  paying  claims  existing  prior  to  the  beginning 
of  the  war  in  favor  of  citizens  who  were  loyal  when  the  claim 
accrued,  although  they  subsequently  became  involved  in  the 
rebellion,  and  still  leave  such  officers  at  liberty  to  jpay  claims 
which  originated  after  the  war  began.  This  enactment  must 
be  considered  an  implied  affirmation  that  the  war  began  when 
Fort  Sumter  was  flre^i  upon,  April  12, 1861,  and  that  the  pay- 
ment of  all  claims  originating  after  that  date  was  prohibited 
by  the  rules  of  war. 

Again,  the  Act  of  March  3, 1877,  above  cited,  authorizes  the 
payment  of  <<  amounts  due  to  mail  contractors  for  services  per- 
formed in  the  Confederate  States  before  said  States  respectively 
engaged  in  war  against  the  United  States."  Is  not  a  pro- 
hibition to  pay  claims  originating  after  that  time  clearly  im- 
plied I  Congress  prohibited  the  payment  of  the  one  because 
it  was  not  prohibited  by  the  laws  of  war,  and  omitted  to  pro- 
hibit the  payment  of  the  other  because  it  was  already  prohib- 
ited by  the  laws  of  war. 

It  is  contended  that  a  corporation  is  not  subject  to  this  law 
of  nations.  To  this  we  do  not  assent.  A  corporation  controlled 
by  the  enemy,  located  and  operated  entirely  within  his  juris- 
diction, and  constantly  employed  in  carrying  on  the  war  must 
be  regarded,  so  far  as  its  contracting  power  is  concerned,  as  a 
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person  who  <<  promoted,  encoara^d,  and  sustained  the  rebel- 
lion,'' 

Whether  such  a  claim  by  such  a  claimant  is  declared  void 
by  the  statute,  not  in  express  terms,  but  by  necessary  implica- 
tion, we  do  not  now  decide. 

Much  can  be  said  on  each  side  of  that  question,  and  if  the 
claimant  had  brought  its  action  within  six  years  that  question 
would  have  been  before  us  now. 

But  it  is  plain,  we  think,  that  the  Postmaster-General  was 
prohibited  from  paying  it,  and  hence  was  prohibited  from  trans- 
mitting it  to  this  court,  which  is  a  process  toward  obtaining 
payment.  {Earths  Case,  15  G.  Gls.  B.,  414 ;  Oreeris  Case,  18  id.j 
93  ;  McOlur^s  Case,  19  id.,  30.)  It  follows  that  in  this  action 
the  court  ha«  no  jurisdiction  of  any  claim  except  such  as  the 
Postmaster-Oeoeral  might  lawfully  transmit,  and  the  ouly 
claim  which  he  could  transmit  was  a  claim  founded  on  the  act 
1877  and  subject  to  the  limitations  of  that  statute,  one  of  which 
was  that  the  cause  of  action  should  be  only  for  services  ren- 
dered before  the  State  of  Virginia  engaged  in  war.  To  that 
extent  we  have  jurisdiction,  and  can  adjudicate  the  case  upon 
its  merits.  As  to  any  subsequent  cause  of  action,  we  must  hold 
that  it  is  not  properly  before  the  court. 

It  is  objected  by  the  defendants  that  the  claim  is  barred  by 
the  statute  of  limitations.  So  far  as  that  portion  of  the  claim 
which  is  covered  by  the  act  of  March  3,  1877,  is  concerned,  we 
do  not  concur  in  the  objection.  The  claim  was  presented  to 
the  Post-Office  Departm«»nt  soon  after  the  passage  of  that  ap- 
propriation, and  was  pending  there  until  September  25, 1884, 
when  it  was  transmitted  to  this  court.  In  Lippitfs  Case  (100 
U.  8.  B.,  663)  the  Supreme  Court  decided  that  this  court  can  take 
jurisdiction  of  a  claim  more  than  six  years  old  when  it  was 
presented  to  the  department  within  the  six  years,  although 
transmitted  to  the  court  after  six  years  had  elapsed.  This 
court  has  decided  several  cases  in  accordance  with  this  rule. 
( Wiwnisimet  Case,  12  0.  Cls.  B.,  319 ;  Lippitfs  Case,  14  id.,  148  j 
Greenes  Case,  18  id,,  93.)  For  the  portion  of  the  claim  extending 
from  April  17  to  June  1, 1861,  no  demand  appears  to  have  been 
made  in  the  department  until  1874,  more  than  six  years  after 
it  accrued.  Whether  that  fact  would  deprive  this  court  of 
jurisdiction  need  not  now  be  considered,  inasmuch  as  it  is  de- 
prived of  jurisdiction  fbr  the  reason  above  stated. 
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Judgment  will  be  entered  in  favor  of  tbe  claimant  for  the 
Bum  which  appears  to  be  due  for  services  rendered  prior  to 
April  17, 1861,  amounting  to  $4,622.85. 

Drake,  Gh.  J.,  sat  in  this  case,  but  took  no  part  in  the 
decision. 


THE   UNION  PACIFIC  RAILWAY   COMPANY  V.  THE 
UNITED  STATES. 

[Noe.  11901,  12515, 14389.    Decided  February  2, 1885.] 

On  the  Proofs* 

The  claimant  seeks  to  recover  for  serrices  rendered.  The  defendants  set 
np  a  connter-olaim  for  ^ye  per  cent,  of  the  net  earnings  prior 
to  the  Thnrman  Act  1878;  and  for  twenty -five  per  cent,  since.  The 
questions  of  law  presented  are :  Whether  the  government  may  send 
local  passengers  at  through  rates  f  At  what  rate  the  government 
shaU  pay  for  passengers  over  the  Omaha  bridge  t  Whether  the  Thnr- 
man Act  provides  a  different  rule  for  ascertaining  the  net  earnings 
of  the  road  than  that  previously  laid  down  by  the  Supreme  Court 
(99  U.  S.  B.,  402)  f  How  the  annual  payments  into  the  sinking  fand 
prescribed  by  the  Thurman  Act  shall  be  ascertained  and  computed  t 

I.  If  the  court  find  the  fact  that  rates  allowed  for  mail  transportation 
are  fair  and  reasonable,  and  not  in  excess  of  rates  paid  by  private 
parties,  no  question  of  law  will  arise  under  the  Pacific  Sailroad  Ad 
1862  (12  Stat.  L.,  p.  489,  $  6),  which  requires  the  road  to  transport 
flight  and  passengers  for  the  government  **  affair  and  reawnable 
raiea  of  compeMatUm,  not  to  exceed  the  amount$paik  hy  private  partkeo 
for  the  9a/me  kind  of  wrvioe," 

II.  The  government  is  not  entitled  under  that  provision  to  through  rates 
for  looal  passengers,  i.  f.,  to  rates  which  the  railroad  receives  in  its 
division  with  other  companies  for  transportation  over  its  own  and 
other  roads. 

III.  The  same  provision  governs  the  fare  over  the  Omaha  bridge.  The 
Act  24  February,  1871  (16  Stat.  L.,  p.  430),  under  which  the  bridge 
was  built,  does  not  supersede  or  modify  it. 

lY.  The  words  **nef)es9ary  expensee  of  operating"  in  the  Thurman  Aet  1878 
(20  Stat.  L.,  p.  56,  $  1)  extend  to  the  expenses  of  operating  the  road 
In  accordance  with  the  demands  of  the  business  coming  to  it,  but 
limit  the  expenses  to  such  as  are  oondosive  to  that  end  and  exclude 
those  that  are  not.  The  act  aoeords  with  the  rale  previoasly  laid 
down  by  the  Supreme  Court  (99  U.  S.  R.,  402). 
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y.  The  aDDQal  payment  into  the  sinking  fnnd  prescribed  by  the  Thurman 
Act  (M)  adds  to  the  five  per  cent,  of  net  earnings  prescribed  by  the 
act  1862  so  much  of  $850,000  as  will  make  with  the  five  per  cent,  and 
with  the  compensation  for  services  performed  for  the  government 
an  amonnt  equal  to  twenty-five  per  cent,  of  the  net  earnings  of  the 
road,  and  no  more. 

The  Reporters^  statement  of  the  case  : 

The  following  are  the  facts  of  the  case  as  found  by  the  court : 
I.  The  Union  Pacific  Railroad  Company  was  a  corporation 
duly  organized  under  the  act  of  Congress  approved  July  1 , 
1862,  entitled  ^^An  act  to  aid  in  the  construction  of  a  railroad 
and  telegraph  lin^from  the  Missouri  River  to  the  Padjic  Ocean^ 
and  to  secure  to  the  government  the  use  of  the  same  for  postal^ 
military^  and  other  purposes^^  and  the  act  amendatory  thereof, 
approved  July  2, 1864 ;  and,  as  such,  owned  and  operated  a  line 
of  railroad  and  telegraph  extending  from  Council  BluflFs,  in 
Iowa,  to  Ogden,  in  the  Territory  of  Utah.  Said  company 
availed  itself  of  the  privileges  conferred  by  the  Act  of  February 
24,  1871,  chapter  67  (16  Stat.  L.,  430)  by  issuing  bonds  to  the 
amount  of  $2,500,000  for  the  purpose  of  constructing  the  bridges 
contemplated  by  said  act.  The  Uniop  Pacific  Railroad  Com- 
pany at  the  outset  issued  $27,237,000  of  the  first-mortgage  bonds 
authorized  by  act  of  Congress,  and  the  defendants  furnished 
them  with  a  similar  amount  of  government  bonds.  The  com- 
pany also  issued  $10,400,000  of  land-grant  bonds  and  $9,268,000 
of  income  bonds.  The  company  disposed  of  all  these  at  less 
than  par,  realizing  therefrom  as  follows: 

$^7i237,000  first-mortgage,  less  discount  $.%494,991.23 $33,742,008  77 

$27,237,000  government  bonds,  less  $91,348.72 27, 145, 651  21 

$10,400,000  land-grant,  leas  $4,336,007.96 6, 063, 992  04 

$9,268,000  income,  less  $2,8H400 6.449,600  00 

It  alsoissned  stock  of  par  value 34,716,000  00 

96,117,252  02 

The  actual  cost  of  engineering,  right  of  way,  building  the 
road,  station  buildings,  shops,  tools,  equipment,  snow-sheds, 
roadway,  track,  bridging,  fencing,  telegraph,  express  outfit, 
expense  government  commissioners  and  directors,  legal  ex- 
penses, United  States  revenue  stamps,  discount,  interest,  pre- 
liminary expenses  Cedar  Rapids *and  Missouri  Biver  Railroad, 
and  interest  on  bonds  during  construction  was  $63,166,270.27, 
which  left  $35,000,000  available  for  such  additions  to  the  equip- 
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ment  and  constrnotion  as  the  development  of  the  coantry  and 
the  constniction  of  feeders  and  tribataries  vonid  from  time  to 
time  render  necessary.  Claimant  made  contracts  with  Hoxie, 
Ames,  Davis,  and  the  Credit  Mobilier  by  which  the  road  cost 
the  railroad  company  not  only  the  money  wbich  was  realized 
from  the  bonds,  bat  also  the  $35,000,000  resulting  from  sab- 
scriptions  to  the  stock.  The  contracts  were  in  terms  for  the 
fall  sam  of  $98,000,000.  The  railroad  company  paid  the  con- 
sideration by  turning  over  to  the  contractors,  from  time  to  time, 
the  proceeds  of  the  bonds,  and  checks  amounting  to  $35,000,- 
000,  and  thereupon  the  contractors  subscribed  for  the  stock 
amounting  to  that  sum  and  paid  for  it  in  their  checks.  For 
the  payment  of  the  checks  the  company  had  no  cash  on  hand. 
II.  "  The  Kansas  Pacific  Railway  Company^  was  a  corporation 
duly  incorporated  by  an  act  of  the  legislature  of  the  Territory 
of  Kansas,  under  the  name  of  "  Leavenworth,  Pawnee  and 
Western  Railroad  Company,''  the  name  thereof  being  after- 
wards changed  to  ^'The  Union  Pacific  Railway  Company,  East- 
ern Division,"  and  then  to  '<The  Kansas  Pacific  Railway  Com- 
pany " ;  that  the  said  company  is  the  same  company  named  in 
the  said  acts  of  Congress  of  July  1,  1862,  and  July  2,  1864,  as 
**  The  Leavenworth,  Pawnee  and  Western  Railroad  Company," 
as  entitled  to  the  benefits  of  said  acts  of  1862  and  1864 ;  the 
Kansas  Pacific  Railway  Company  owned  and  operated  a  rail- 
road from  Kansas  City,  Mo.,  to  Denver,  in  Colorado,  during* 
the  periods  hereinafter  named.  Said  Union  Pacific  Rail- 
way Company,  Eastern  Division,  received  from  the  United 
States,  under  said  act  of  July  1, 1862,  and  acts  amendatory 
thereof  and  supplemental  thereto,  their  bonds  of  $1,000  each 
to  the  amount  of  sixteen  of  said  bonds  per  mile,  amounting  in 
all  to  $6,303,000,  the  last  issue  being  based  upon  the  following 
affidavit,  application,  report,  indorsement,  and  order : 

"Union  Pacific  Railway  Co., 
"Eastern  Division, 
^^  Washington,  D.  (7.,  July  18, 1868. 
"  I,  John  D.  Perry,  president  of  the  Union  Pa<dfic  Railway 
Company,  Eastern  Division,  being  duly  sworn,  depose  and  say 
that  I  am  advised  by  the  chief  engineer  of  the  company  that 
twenty  (20)  additional  miles  of  the  railroad  and  telegraph  line 
of  this  company  are  completed  in  accordance  with  the  act  of 
Congress  entitled  <An  act  to  aid  in  the  construction  of  a  rail- 
road and  telegraph  line  from  the  Missouri  River  to  the  Pacific 
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Ocean,  and  to  secore  to  the  government  the  use  of  the  same 
for  postal,  military,  and  other  purposes/  approved  Jaly  1st, 
1862,  and  the  acts  amendatory  thereof;  that  said  twenty  (20) 
miles  begins  at  a  point  380  miles  westward  from  the  State  line 
of  Kansas  and  Missouri,  and  terminates  at  a  iN>'nt  400  miles 
westward  from  said  State  line,  measured  along  the  line  of  said 
road,  and  forms  the  sixteenth  (16)  section  of  said  road. 

"John  D.  Peeey. 

^' Sworn  and  subscribed  to  before  me  this  18th  day  of  July^ 
1868. 
"[notaeial  seal.]  "Thos.  J.  Myees, 

^'Notary  Pnblic.^ 

"Depaetmbnt  op  the  Intebioe, 

"  Washingtanj  D.  C,  OcM^  Slity  1868. 

*'  SlE:  I  have  the  honor  to  transmit  herewith,  for  your  action, 
a  report  jdated  July  30,  1868,  of  the  commissioners,  Messrs. 
Wm.  M.  White,  Frank  P.  Blair,  and  H.  P.  Baford,  appointed 
by  yon  to  examine  and  report  upon  the  16th  section  of  twenty 
miles  of  the  road  and  telegraph  line  of  the  Union  Pacific  Bail- 
way  Company,  Eastern  Division,  commencing. at  the  380th  and 
terminating  at  the  400th  mile  post  west  from  the  initial  point 
on  the  line  dividing  the  States  of  Missouri  and  Kansas. 

^*On  the  30th  instant  I  had  the  honor  to  submit  to  you  the 
report  and  map  of  Brevet  Major  Howell's  survey  of  a  route  tbr 
a  railroad  from  Fort  Biley  to  the  one  hundredth  meridian.  The 
same  was  accepted  and  approved  by  you,  and  your  order,  issued 
thereon,  restricts  the  distance  for  which  this  company  becomes 
entitled  to  the  bonds  of  the  United  States  to  393iVo"o  miles. 

"The  road  and  telegraph  line  of  this  company  has  already 
been  accepted  for  the  distance  of  380  miles,  leaving  13^o^^ 
miles  of  this  section  to  complete  the  distance  for  which  the  com- 
pany became  entitled  to  the  subsidy  in  bonds. 

'  "The  commissioners  in  their  report  represent  the  said  section 
ready  for  present  service  and  completed  and  equipped  as  a  first- 
class  railroad,  and  that  the  telegraph  line  is  also  completed ;  and 
as  the  said  company  have  paid  to  the  said  commissioners  the 
per  diem  and  mileage  due  them,  under  the  21st  section  of  the 
act  approved  July  27, 1866,  on  account  of  their  examination 
thereof,  I  respectinlly  recommend  the  acceptance  of  the  same 
for  a  distance  of  13^^  miles,  and  the  issue  to  said  company 
of  bonds  and  patent  for  lands  due  on  said  13-iW(ftr  miles  of  road 
and  telegraph  line,  agreeably  to  the  act  approved  July  1st, 
1862,  CTititled  'An  a<;t  to  aid  in  the  construction  of  a  railroad 
and  telegraph  line  from  the  Missouri  Biver  to  the  Paciiio 
Ocean,'  &c.,  and  the  acts  amendatory  thereof. 

"I  am,  sir,  with  great  respect,  your  ob't  servant, 

"  O.  H.  Beowning, 

"  The  Pbesidbnt.''  "  Secretary. 
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"Executive  Mansion,  Oct  31«f,  J 868. 
"Tbe  within  recommendations  of  the  Secretary  of  the  Interior 
are  approved,  and  the  Secretary  of  the  Treasury  and  himself 
are  hereby  directed  to  carry  tbe  same  into  effect. 

•*Andbbw  Johnson." 

"Depaetmbnt  op  the  Interior, 
"  Washington^  D.  (7.,  November  2, 1868. 
*'Sie:  I  have  the  honor  to  transmit  herewith,  for  your  in- 
formation, a  certified  copy  of  a  letter  from  this  department  to 
the  President  of  the  United  States,  dated  the  31st  ultimo,  re- 
specting the  acceptance  of  13.9425  miles  of  the  road  and  telegraph 
line  of  the  Union  Pacific  Railway  Company,  Eastern  Division, 
and  of  the  President's  order  indorsed  thereon ;  also  certified  copy 
of  the  report  of  the  commissioners  on  the  same,  with  copies  of 
receipts  from  said  commissioners  to  said  company  upon  pay- 
ment of  the  per  diem  and  mileage  due  them  under  the  2l8t 
section  of  the  act  approved  July  27,  1866. 

"Very  respectfully,  your  ob't  servant, 

"O.  H.  Browning, 

"  Secretary. 
"  Hon.  H.  MoOuLLOCH, 

'*  Secretary  of  the  Treasury »^ 

Attached  to  and  as  part  of  said  Kansas  Pacific  Railway  is  a 
road  from  Leavenworth  to  Lawrence,  Elans.,  belonging  to  the 
claimant,  known  as  the  Leavenworth  Branch. 

III.  "TAc  Denver  Pacific  Railway  and  Telegraph  Company^ 
was  a  corporation  organized  for  the  purpose  of  constructing  a 
railroad  and  telegraph  line  from  the  city  of  Denver,  in  Colorado, 
to  Glieyenne,  in  the  Territory  of  Wyoming  (under  and  by  vir- 
tue of  an  act  of  Congress  approved  March  3, 1869,  and  an  act 
of  Congress  approved  June  30, 1874). 

During  the  periods  hereinafter  mentioned  the  said  '^  Denver 
Pacific  Railway  and  Telegraph  Company  "  owned  and  operated 
a  railroad  and  telegraph  line  from  Denver  to  Cheyenne. 

IV.  On  the  24th  day  of  January,  A.  D.  1880,  under  and  by 
virtue  of  the  16th  section  of  said  acts  of  1862  and  1864,  said 
companies  hereinbefore  named  entered  into  articles  of  union  and 
consolidation^  under  the  corporate  name  of  ^'The  Union  Pacific 
Railway  Company,"  a  copy  of  which  articles  was  duly  filed  in 
the  Department  of  the  Interior  on  the  26th  day  of  January, 
A.  D.  1880;  and  thereby  and  thereupon  the  claimant  became 
a  corporation  under  the  said  name  of  <^The  Union  Pacific  Rail- 
way Company."    At  the  time  of  the  consolidation  of  the  Union 
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Pacific  with  the  Kansas  Pacific  and  Denver  l^acific,  on  the  24th 
of  January,  1880,  there  were  oatstanding  367,623  shares  of  stock, 
of  the  par  valae  of  936,762,300.  In  1881  the  company  disposed 
of  20  per  cent,  more  stock  for  cash  at  par,  realizing  therefrom 
$7,352,^60.  No  part  of  this  money  was  applied  to  the  ex- 
penditures of  the  items  in  Exhibit  D,  bat  all  entered  into  the 
construction  of  branch  lines  of  road,  which  were  feeders  to  said 
company's  road,  and  in  which  lines  said  company  was  a  stock- 
holder and  bondholder. 

y.  The  claimant  performed  transportation  of  troops,  mails, 
mail  messengers,  passengers,  manitions  of  war,  supplies,  public 
stores,  and  telegrams  from  January  1, 1873,  to  December  31, 
1882,  over  the  Denver  Pacific  and  Telegraph  Division  (including 
the  Cheyenne  Branch)  of  the  claimant's  road  from  Denver  to 
Cheyenne,  for  the  defendants,  to  the  amount — 

Mails 151,451  97 

Other  transportation 37,113  34 

88,565  31 

VI.  The  claimant  performed  for  the  defendants  transporta- 
tion of  mails,  mail  messengers,  from  January  1,  1873,  to  De- 
cember 31,  1882,  over  the  Leavenworth  branch  of  the  daimant^s 
road,  amounting  to  $25,903.23. 

YII.  The  claimant  performed  for  the  defendants  transporta- 
tion of  troops,  mails,  mail  messengers,  passengers,  munitions 
of  war,  supplies,  public  stores,  and  telegrams  from  January  1, 
1873,  to  December  31, 1882,  over  the  Kansas  Pacific  Division 
of  the  claimant's  road,  between  Kansas  City  and  Denver, 
amounting  to — 

Mails  and  mall  messengers 11,096,117  05 

Other  transportation,  including  Leavenworth  Branch 935, 827  62 

Of  which  there  has  been  paid  in  cash 1,657  27 

Of  these  amounts  the  apportionment  between  the  aided  por- 
tion of  the  Kansas  Pacific  proper,  on  the  one  hand,  and  the  non- 
aided  portion  of  the  Kansas  Pacific  and  the  non-aided  Leaven- 
worth Branch,  on  the  other,  is  as  follows : 

General  transportation,  aided 9626,402  77 

General  transportation,  non-aided 309,424  85 

Total 935,827  62 

Mail,  aided 6r>l,823  56 

Mail,  non-aided 414,293  49 

Total 1,096,117  05 

Mail,  Leavenworth  Branch 25,903  23 
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Of  this  sum  jadfipoQieut  has  been  entered  for  olaimaDt  in  KOb 
12380  for  $34,623.08.  From  these  aams  the  following  deduc- 
tion should  be  nade: 

For  oafih  iwyment  on  acconnt  of  general  transportation $1, 657  97 

For  judgment  in  Ko.  12380  on  account  of  mailB  for  one-half  on 

aided  portion 15,442  88 

Full  allowanoeon  non-aided 19,  ISO  89 

It  was  Dot  proved  what  were  the  exact  earnings  of  the  aided 
and  non-aided  parts  of  said  division  taken  separately,  and  this 
distribution  of  earnings  of  the  general  transportation,  as  well 
as  the  compensation  for  mail  transportation,  is  made  in  pro- 
portion to  the  mileage  of  each  part. 

VIII.  The  claimant  performed  for  the  defendants  transpor- 
tation of  mails  and  mail  messengers  over  the  Union  Pacific 
Division  of  its  road  from  Gonncil  Bluffb  to  Ogden,  from  Jan- 
uary 1, 1876,  to  Jane  30, 1878,  to  the  amount,  as  allowed  by  the 
Treasury  Department,  of  $875,787. 

IX.  The  claimant  performed  for  the  defendants  transporta- 
tion of  passengers,  munitions  of  war,  supplies,  public  stores, 
and  telegrams  over  said  Union  Pacific  Division  of  claimant's 
road,  prior  to  July  1, 187S,  as  allowed  by  the  Treasury  Depart- 
ment (exclusive  of  amounts  involved  in  former  judgments  of 
this  court),  $2,039,290.96. 

X.  The  c(Mnpany's  uniform  rate  for  the  transportation  of  pas- 
sengers between  Council  Blu£Es  and  Ogden,  when  said  passen- 
gers purchase  tickets  at  either  of  those  places,  is  $78.60  each; 
but,  by  contracts  with  connecting  railroad  companies,  the  claim- 
ant receives  from  said  companies  who  sell  through  tickets  at  re- 
duced rates  from  New  York,  San  Francisco,  and  other  plaeea 
over  their  own  and  the  claimant's  road  $54  only  for  each  pas- 
senger carried  between  said  Council  Bluffia  and  Ogden  upon 
said  through  tickets  as  its  proportion  of  money  paid  for  the 
whole  through  distance.  In  computing  the  compensation  set 
out  in  finding  ix,  the  Treasury  Department  allowed  the  claim- 
ant only  $54  for  each  passenger  carried  for  the  defendants 
when  said  passenger  did  not  have  a  through  ticket  over  its  own 
and  other  roads,  but  took  the  train  at  Council  BluflTs  or  Ogden 
upon  an  order  from  the  defendants'  authorized  officers  to  pro- 
ceed over  the  road  between  those  places  at  the  charge  of  the 
government.  The  difierence  between  $54  allowed  as  afore- 
said and  $78.50  claimed  by  the  company  for  each  passenger  so 
transported  by  the  claimant  is  $2,855.38  for  the  period  covered 
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by  this  suit.  The  court  finds  that  $78.50  is  a  fair  and  reason- 
able rate  of  compensation  to  be  paid  by  the  defendants  for  the 
transportation  of  a  passenger  ticking  a  train  at  Ogden  or  Coun- 
cil Blnffs  and  passing  over  the  road  between  those  places  with- 
out a  through  ticket  purchased  of  other  roads  as  aforesaid,  and 
not  in  excess  of  the  rates  charged  private  parties  for  the  same 
kind  of  service.  In  some  instances  the  requisition  for  trans- 
portation presented  to  the  agents  of  the  company  stated  on  its 
face  that  the  passenger  was  bound  from  seaboard  to  seaboard, 
and  in  others  the  requisition  furnished  no  information  on  the 
subject.  How  much  of  the  sum  disallowed  was  for  one  and 
how  much  for  the  other  kind  of  requisition  is  not  shown,  but 
the  company  concedes  the  reduction  in  the  former  cases. 

XI.  The  company's  uniform  rate,  during  the  time  covered  by 
this  suit,  for  the  transportation  of  passengers  between  Oouncil 
Bluffs  and  Omaha,  over  its  bridge  and  approaches,  a  distance 
of  3.97  miles,  was  50  cents  each,  which  sum  was  included  in  the 
price  of  tickets  sold  for  longer  or  shorter  distances.  That  was 
a  fair  and  reasonable  rate  of  compensation  to  be  paid  by  the 
defendants,  and  not  in  excess  of  the  rates  paid  by  private  par- 
ties for  the  same  kind  of  service.  The  Treasury  Department 
did  not  allow  50  cents  for  each  passenger  so  transported  for 
the  defendants,  but  in  each  case,  ascert^^ining  over  what  rail- 
road or  public  highway  the  passenger  reached  Council  Bluffia 
or  Omaha,  and  the  rate  per  mile  paid  by  him  over  such  part 
of  said  railroad  or  public  highway  ^s  he  had  thus  traveled,  the 
company  was  allowed  only  the  same  rate  per  mile  for  trans- 
X)orting  such  passenger  between  Council  Bluffs  and  Omaha  as 
he  had  so  paid  on  the  road  leading  to  the  bridge.  On  the  roads 
leading  to  said  bridge  the  rates  per  mile  are  different,  and 
the  rates  on  the  same  road  differ  according  to  distance  traveled. 
The  difference  between  the  amount  so  allowed  by  the  Treasury 
Department  for  the  transportation  of  such  passengers  for  the 
defendants  and  that  which  the  company  should  be  allowed  if 
it  has  a  right  to  charge  50  cents  for  each  passenger  so  trans- 
X)orted  during  the  time  above  specified  is  $3,6U3.3I.  Similar 
rules  were  applied  by  the  Treasury  Department  to  the  trans- 
portation of  freight  over  said  bridge,  and  the  disallowance  re- 
sulting therefrom  amounted  to  $10,885.34.  The  rate  claimed 
by  the  company  for  transportation  of  freight  over  said  bridge 


78     Union  Pacific  Railway  Co.  v.  Unitbd  States. 

BeporleFS'  stftleMeit  of  the  este. 

was  fair  and  reasonable,  and  not  in  excess  of  the  rates  paid  by 
private  parties  for  the  same  kind  of  service. 

counter-claims. 

XII.  The  earnings  and  exi)enses  of  the  Union  Pacific  Divis- 
ion of  claimant's  road  from  November  6,  1875,  each  year,  to 
June  30, 1878,  were  as  follows : 

November  6,  1875,  to  November  5,  1876 : 

Earnings  by  tranBportatiou,  passengers,  freight,  supplies, 

&c.,  for  United  St»tes |952,616  13 

Other  earnings 12,048,348  46 

Total 13,000,964  59 

Expenses 5,826,629  35 

Net  earnings 7,174,335  24 

5  per  cent 358,716  76 

From  November  6,  1876,  to  November  5,  1877 : 

Earnings  by  transportation,  passengers,  freight,  supplies, 

&c.,  for  United  States 1,029,635  01 

Other  earnings ll,888,22f«  08 

Total 12,917,863  09 

Expenses 5.721.222  76 

Net  earnings 7,196,640  33 

5  per  cent,  is 359,832  02 

From  November  6, 1877,  to  June  30,  1878 : 

Earnings  by  transportation,  passengers,  freight,  supplies 

for  United  States 527,027  04 

Other  earnings 7,254,256  77 

Total * 7,781,283  81 

Expenses 3,892,262  06 

Netearnings 3,889,021  75 

5  per  cent 194.451  09 

XIII.  The  earnings  and  expenses  of  393jf  milesof  the  Kansas 
Pacific  Division  of  claimant's  road,  which  was  aided  by  the 
government,  as  set  oat  in  finding  ii,  from  November  2, 1868, 
to  Decf^inber  31, 1882,  each  year,  apportioned  on  a  mileage  ba- 
sis between  the  aided  and  non-aided  portions  thereof,  there  be- 
ing no  proof  of  the  actual  earnings  of  each  portion  taken  sep- 
arately, were  as  follows : 

From  November  2,  1868,  to  November  6,  1869 : 

Earnings $2,031,854  86 

Expenses 1,451,470  40 

Netearnings 580,384  46 

Net  earnings  5  per  cent 29,019  22 
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From  November  6,  1869,  to  November  2,  1870 : 

Earnings $2,395,025  65 

Expenses 2,604,447  93 

No  net  earnings. 
From  November  2,  1870,  to  November  2,  1871 : 

Earnings 1,918,289  52 

Expenses I,904,:i46  53 

Net  earnings 13,942  99 

Net  earnings,  5  per  cent,  of  (insufficient  to  pay  annual  in- 
terest on  first-mortgage  bonds) 697  15 

From  November  2,  1871,  to  November  2,  1872 : 

Earnings 2,202,704  60 

Expenses l,44li,004  85 

Net  earnings 756,699  75 

Net  5per  cent,  of 37,KM  99 

From  November  2,  1872,  to  November  2,  1873 : 

Earnings 2,212,842  80 

Expenses 1,441,614  52 

Net  earnings 771,228  28 

Net5percent 38,561  41 

From  November  2,  1873,  to  November  2,  1874 :  " 

Earnings 1,979,401  77 

Expenses 1,114,019  66 

„Net 865,382  11 

Net  5  percent 43,269  11 

From  November  2,  1874,  to  November  2,  1875:  — — 

Earnings 1,987,323  86 

Expenses 1,147,287  74 

„Net 840,036  12 

Nets  per  cent 42,001  81 

From  November  2,  1875,  to  November  2,  1876: 

Earnings :  1,858,749  48 

Expenses 1,178,605  24 

^^Net 680,144  24 

Net  5  per  cent., or :<4,007  21 

From  November  2,  1876,  to  November  2,  1877 : 

Earnings 2,287,947  55 

Expenses I,3;i9,456  81 

Net 948,490  74 

5percent : 47,424  54 

From  November  2, 1877,  to  November  2,  1878: 

Earnings 2,799,914  48 

Expenses 1,587,521  26 

Net 1,212,393  23 

5percent 60,619  66 
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From  November  2,  1H78,  to  November  2,  1879 : 

EamiDgB ^,385,885  00 

Expenses 2,26b,217  67 

Net 1,117,667  33 

Net  5  per  cent 55,883  37 

From  November  2,  1879,  to  November  2,  1880: 

Earnings 3,661,197  46 

Expenses 2,227,784  62 

Net 1,433,412  84 

Spercent 71,670  64 

From  November  2,  1880,  to  December  31,  1881 : 

Earnings 4,409,463  37 

Expenses 2,855,6:i8  78 

Net 1,553,824  59 

5percent 77,691  23 

From  December  31, 1881,  to  December  31,  1882 : 

Earnings 3,162,351  36 

Expenses 1,944,666  44 

Net 1,217,684  93 

5  per  cent 60,884  25 

XIY.  The  earnings  and  expenses  of  the  Union  Pacific  Di- 
vision of  claimant's  road,  from  Council  Bluffs  to  Ogden,  from 
July  1, 1878,  to  December  31, 1878,  were  as  follows : 

From  July  1  to  December  31,  1878 : 
Earnings— 

By  mail  transportation $188,432  28 

By  other  transportation  for  the  United  States 291, 846  52 

(Both  retained  by  Treasury  Department.) 

By  transportation,  &c.,  for  other  parties 6, 535, 519  76 

Amoant  disallowed  for  Omaha  bridge  and  difference 

between  through  and  local  rates 1,611  42 

Gross  earnings 7,017,409  98 

Expenses 3,495,887  87 

Net  earnings. 3,521,582  11 

5  percent,  of  net  earnings 176,076  10 

Retained  by  Treasury  Department  as  above 481 ,  890  22 

25  per  cent,  of  net  earnings 880,380  53 

5  per  cent,  of  net  eamirigs tl76, 076  10 

Retained  by  Treasury  Department 481, 890  22 

657,966  32 

222,414  21 

5  per  cent,  of  net  earnings 176,076  10 

Payable  in  cash  for  the>laet  half  of  1878 398,490  31 
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From  December  31, 1878,  to  December  31,  1879 : 
Earnings — 

By  mail  transportation $378,853  08 

By  other  transportation  for  the  United  States 564, 076  86 

(Both  retained  by  Treasury  Department.) 

By  transportation,  &c.,  for  other  parties 12, 051, 389  65 

Amonnt  disallowed  for  Omaha  bridge  and  difference 
between  through  and  local  rates 3,399  28 

Gross 12,997.718  87 

Expenses 7,213,520  35 

Neteamings 5,784,198  62 

5  per  cent,  of  neteamings 289,209  93 

Retained  as  above 946,329  22 

25  per  cent,  of  net  earnings 1,446,048  63 

5per  cent,  of  net  earnings $289,209  93 

Setalned  by  Treasury  Department 946,329  22 

1,235,539  15 

210,510  48 
5  per  cent,  of  net  earnings 289,209  93 

Payable  in  cash  for  the  year  1879 499,720  41 

From  December  31, 1879,  to  December  31,  1880 : 
Earnings — 

By  mail  transportation 417,295  82 

By  other  transportation  for  the  United  States 608, 725  08 

(Both  retained  by  the  Treasory  Department.) 

By  transportation,  &c.,  for  other  parties 14, 739, 447  13 

Amount  disallowed  for  Omaha  bridge  and  difference 
between  through  and  local  rates 4,693  29 

Gross 15,770,161,32 

Expenses 9,248,436  03 

Neteamings 6,521,726  29 


Speroent.  ofneteamings 326,086  26 

Betained  as  above 1,030,714  19 

25 percent,  of  eamings 1,630,431  32 

5  per  cent,  ofneteamings $326,066  26 

Betained  by  Treasory  Department 1,030,714  19 

1,356,800  46 

273,630  87 

5per cent,  ofneteamings 326,086  26 

Payable  in  cash  for  the  year  1880 599,717  13 


From  December  31,  1880,  to  December  31,  1881 : 
£aming»— 

By  mail  transportation 443,338  31 

By  other  transportation  for  the  United  States 556, 155  00 

(Both  retained  by  the  Treasury  Department.) 
By  transportation,  Ac,  for  other  parties 16, 125, 312  64 

2286  c  CLS 6 
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Amonnt  disallowed  for  Omaha  bridge  and  difference 
between  through  and  local  rates $2, 840  57 

Gross 17,1*^7,646  52 

Expenses 11,249,497  83 

Net 6,878,148  69 

B^ercent.  of  neteamings 293,907  43 

Retained  as  above 1.002,333  b8 

25  per  cent,  of  net  earnings 1,469,537  17 

5  per  cent,  of  net  earnings $293,907  43 

Retained  by  Treasury  Department 1, 002, 338  88 

1,296,241  31 

173,295  86 
5  per  cent,  of  net  earnings 293,907  43 

Payable  in  cash  for  the  year  1881 467,203  29 

From  December  31,  1881,  to  December  31,  1882 : 
Earnings — 

By  mail  transportation 483,218  51 

By  other  transportation  for  the  United  States 438, 539  06 

(Both  retained  by  the  Treasury  Department.) 

By  transportation,  &c.,  for  other  parties 16, 050, 550  95 

Amonnt  disallowed  for  Omaha  bridge  and  difference 
between  through  and  local  rates 2,758  06 

Gross 16,975,066  57 

Expenses 9,233,768  33 

Net 7,741,298  24 

5  per  cent,  of  net  earnings 387,064  91 

Betained  as  above 924,515  62 

25  per  cent,  of  net  earnings 1,935,324  56 

5  per  cent,  of  net  earnings $387, 064  91 

Retained  by  Treasury  Department 924, 515  62 

1,311.580  53 


623.744  03 
5peTcent.  of  net  earnings 387,064  91 

Payable  in  cash  for  the  year  1882 1,010,808  94 

XY.  In  the  expenses  mentioned  in  the  next  preceding  find- 
ing (xiv)  are  included  all  the  items  set  out  in  Exhibit  D  here- 
to annexed.  The  court  find  that  all  said  items  were  in  good 
faith  actually  paid  out  of  the  earnings  of  the  road,  were  not 
charged  to  construction  or  building  of  the  road  nor  to  capital, 
and  they  were  necessary  expenses  for  operating  the  road  and 
keeping  the  same  in  repair  and  in  a  proper  condition  for  the 
transaction  of  the  current  business  of  the  road  in  a  profitable 
and  economical  manner,  although  increasing  the  real  value  of 
the  company's  property  to  that  extent.    The  words  "  operating 
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expenses  "  have  no  technical  sense  accepted  by  railroad  men. 
From  1869  the  directors  of  the  Union  Pacific  Company  have 
made  annaal  printed  reports  to  the  stockholders,  which  were 
famished  to  the  government  directors,  to  any  one  who  applied, 
and  were  open  to  inspection  to  the  general  public.  They  were 
the  only  official  pnblications  that  the  company  made.  In  these 
reports  the  statement  of  "  operating  expenses  ^  was  invariably 
kept  separate  from  expenditures  for  new  construction  and  new 
equipment.  The  following  extracts  from  the  report  of  1879 
show  the  method  in  which  the  company,  from  1869  to  1882,  in- 
directly have  treated  the  matter  in  their  reports : 

<<  The  earnings  and  expenses  for  the  year  1879  are  as  fol- 
lows: 

Gtoab  eamiDgs,  including  Omaha  bridge |13, 201, 077  66 

Deduct  operating  expenses  (including  taxes) 5, 475, 503  44 

Surplus  earnings 7,725,574  22 

<^The  operating  expenses  were  41.48  per  cent  of  the  gross  earn- 
ings." 

^<  The  earnings  and  expenses  for  the  years  1878  and  1879,  in- 
cluding Omaha  bridge,  compare  as  follows : 


18T8. 

1879. 

OroBS  eamlneB 

$18,121,272  68 
5,376.580  19 

$13,201,077  66 
5,475.608  44 

ftnTTJlim  AftminffB   •.•.•••••••  .«.•«••«••.••.••««.•.«•••••. 

7.744.686  39 

7, 725, 674  22 

Percentage  of  ezpensofl : 

Kaminffs  . .  .  -  -  - .  -,--,-.,-,-- - ,  . .  

40.98 

4L48 

'<  For  a  more  detailed  statement  of  the  operating  expenses, 
and  a  comparison  thereof  with  the  year  1878,  attention  is  called 
to  the  table  hereto  appended.'^ 

t«The  construction  expenditures  of  1879  were  as  follows." 

Then  follows  a  table  identical  with  that  of  Exhibit  D  for 
that  year.  There  is  also  found  in  said  report  a  '*  detailed  state- 
ment of  operating  expenses  for  1878-1879,  the  total  of  which 
is  $5,475,503.44,  as  aforesaid.  Exhibit  D  has  been  taken  from 
the  books  of  the  company,  where  it  is  kept  i&eparately,  the 
separation  and  division  by  the  company  being  accepted  by  the 
defendants  for  the  purpoefes  of  this  case,  the  items  being  the 
expenditures  shown  by  the  books  of  the  company  for  ^^  new 
constructions"  and  ^^new  equipment."     Those  items  have 
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been  reported  by  the  company  as  ^^snrplas  earnings,"  and 
as  80  far  increasing  the  value  of  its  property.  The  increase  of 
business  which  demanded  these  expenditures  resulted  from  the 
demands  of  the  public  mostly  by  reason  of  the  construction  of 
feeders  by  the  company  tributary  to  the  main  line,  which 
opened  a  wider  extent  of  country,  and  not  from  any  special 
demands  of  the  government. 

XYI.  The  amounts  allowed  and  retained  by  the  Treasury 
Department  for  transportation  of  mails  as  aforesaid  are  a  fair 
and  reasonable  compensation  for  the  service,  and  not  in  excess 
of  the  rates  paid  by  private  parties  for  the  same  kind  of  servioe. 

Exhibit  D. 

Frwa^  July  1  to  December  31,  1878. 

Depots : 

CounoilBluflfs |36,3(S5  61 

Water-works : 

Council  Blaft $18,045  38 

Omaha 3,421  89 

21,467  27 

Car  equipment 25,400  00 

Engine      *•        17,059  57 

Right  of  way  and  land  damage 2,393  38 

Hotels  and  tenements,  Councu  Blufb 5,685  61 

Round-house,  Rawlins 9,39S  50 

107,764  94 
Less  general  office  building,  Omaha 40  18 

107,724  76 
Tear  ending  December  31«t,  1879. 
Depots: 

Council  Bluffs 651  32 

Tenements: 

CouncUBlufb 35  00 

Shops: 

^1  mill.  Grand  Island 12,532  03 

Tools  and  machinery : 

Plane  at  Omaha t766  00 

"      "  Cheyenne 780  00 

1,535  00 

Water-works: 

Omaha 9,147  61 

Jackson 1,348  80 

Rawlins 12,560  41 

23,05688 

Locomotive  equipments : 

10  Taunton  engines,  Nos.  181  to  190 83,244  41 

Lees  4  engines  sold  to  Utah  Southern  R.  R..      24, 000  00 

69,244  41 

Car  equipments : 

4lK>xcar8 2,600  00 

Royalty  on  plough  and  scraper  ..' 3, 000  00 

5,600  00 
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Land  and  right  of  wav : 

Land  at  Coancil  Blofb |1,065  00 

"     "  Omaha 648  80 

1,733  80 
Leas  land  at  Omaha,  sold 2,931  46 

Cr $1,197  66 

101,456  92 
Teor  emUng  Dteeaiber  31,  1680. 

Depots: 

Paasenfler  sheds  at  Connoil  BlofEs 27,901  46 

Water- works ; 

MiUard |6,509  90 

Jnlesbnrg  Jonotion 2,678  72 

EawUns 3,190  96 

12,379  68 
Deduct  one  tank  sold  Utah  Southern  B.  R  ..        1, 000  00 

11,379  58 

Car  equipment : 

l(N)stock  can 54,550  00 

100  boxcars 59.650  00 

360boxcars 213,500  00 

Freight  to  ConnoU  BluffiB 25,341  42 

8mailcan 48,139  67 

Boyalty  on  Tanner  brake 4,000  00 

405,061  09 
Deduct  cars  furnished  as  follows : 
Utah  Southern  B.  B. : 


1  baggage  car ._. ---•      12,200  00 

lahaandKep 


Omaha  and  Kepublican  Valley  B.  B. 

2  passenger  oars 14,000  00 

1  do.       do 3,000  00 

Ibaggage    do 5,000  00 

loaSoose 1.400  00 

5box-cars 3,000  00 

OmahiL  Niobrara  and  Black  Hills  B. 

2  passenger  cars 4,000  00 

2  baggage  and  mail 1,200  00 

10 box  cars 6,000  00 

5ooalcars 2,750  00 

MaiysrUle  and  Blue  VaUey  B.  B. : 

Ipassengercar 2,000  00 

1  passenger  and  baggage 2,500  00 

5boxoarB » 3,000  00 

50,05000 

355,031  09 

LooomotiYe  equipment: 

10  Taunton  locomoti¥es,  Nos.  191 

to200 70,613  50 

18  Danforth  locomotives,   Nos. 

201  to 218 147,562  01 

Freight  to  Omaha  and  fitting  for 

serrice 18,533  36 

'• 236,708  87 
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Dednot: 

Locomotives  farnished  to  Omaha 

and  Republican  Valley  R.  R. 

(4)  $28,000  00 

Omaha,    Niobrara     and    Black 

HillsR.  R.  (2) 14.000  00 

Marysville  and  Blue  Valley  R. 

R.  (1) 7,500  00 

Utah  Southern  R.  R.  (1). .  $7, 500 
Discount   on  those  sold 

previously 3,750 


3,750  00 


1  excavator  sold  Oregon  R.  R  . . .        5, 952  70 

$59,202  70 

Land  and  right  of  way : 
IBli  ^ 


Council  Bluffs. 

Omaha 

Elkhom , 

Columbus  — 
Grand  Island 


11 

800  00 
1,119  00 

137  50 
1,400  00 

730  00 

77,606  17 

4,186  50 


Deduct : 

Received  from  exchange  of  land  at  Elkhorn.  194  4^ 

Shops : 

Addition  t^o  foundry^  Omaha 4,620  97 

Rail  mill  at  Grand  Island 1,660  47 

Machine  shops  at       do 75,690  15 

Bar  mill  at  Laramie 52,281  99 

Engine-house  at  Rock  Springs 867  35 

Do.             Echo 1,167  35 

Do.             Uintah 1,393  03 

Tools  and  machinery : 

Blackford   drill,  punch    press,  pipe  cutter, 

bolt     cutter   and    header,    wheel    borer, 

foundry  crane,  etc.,  Omaha 4, 860  72 

Slotting  machine,  axle  lathe,  wheel  borer, 

etc.,  at  North  Platte 5,542  53 

Punch  and  shears,  Rawlins 1,6^  00 

Driving-wheel  lathe,  punch  and  shears,  etc., 

Evanston 6,653  87 

Ice-houses : 

North  Platte 1,422  02 

Cheyenne 1,921  58 

Coal-shedB : 

PlumCreek 2,344  34 

Juleeburg  Junction 3,505  67 

Echo 3,442  56 

Uintah 85  59 


3,992  05 


137,681  31 


18,742  12 
3,343  60 

9,378  16 
Coal-mine  track,  Carbon 17,485  34 

Tear  ending  Deoember  31,  1881. 
Shops : 

Car  shops  at  Omaha $61,293  82 

Machine  shops  at  Grand  Island 123, 646  00 


762,440  87 
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Machine  shops  at  North  Platte $70, 004  00 

Engine-hoQse  at  Columbns 2, 461  61 

Do.             Rock  Springs 1.142  78 

Do.             Echo 2,689  37 

BarmiU  at  Laramie 2,824  31 

Blacksmiths'  shops  at  Cheyenne 2, 991  61 


Tools  and  machinery : 
Omaha : 
Donble-head  axle  lathe,  pnnch  and  shears, 

planer,  anvils,  cast-iron  forges,  dtc 11, 195  97 

Grand  Island : 
Bolt  cntter,  planers,  blower,  swing  lathes, 
axle    lathe,  Knowles   pnmp,  punch   and 
shears,  emery  grinders  and  wheelsi  etc.,  etc.      32,523  39 
North  Platte : 

Large  wheel  lathe  and  pnnoh,  upright  drill, 
swing  lathe,  hydraulic  press,  planer, 
steam    hammer  (complete),  1  Harrington 

drill,  etc.. etc 12,417  08 

Cheyenne : 

Wheel  boxes,  axle  lathe,  etc 2,957  53 

Laramie : 
Emery  grinders  and  wheels,  Putnam  lathe, 

planer,  slotter,  etc.,  etc 3,673  10 

Bawlins : 
Emery  grinders  and  wheels,  Fox  lathe,  swing 

lathe,  planer,  Ac. 5,8H6  65 

Evanston : 
Emery  grinders,  planer,  &c 665  30 

Water- works : 

Clark's 4,870  55 

Gibbon 4,939  91 

Kearney  Junction 4,683  32 

Antelope 3.757  73 

Granite  CaSon 8,333  53 

Carbon 1,582  87 

Dana 66  33 

Fillmore 11,328  68 

Rawlins 5,045  36 

Salt  Wells... 5,714  78 

Rock  Springs 276  49 

Table  Rock 10,774  16 

Evanston 1,499  56 

Echo 2,762  95 

Car  equipment : 

200  box  cars 169.276  00 

300flatcarB 131,872  00 

3008tockcar8 165,000  00 

SOOboxcars 452,161  00 

12  passengOT  cars  on  account 50,000  00 

6  baggage  cars 22,052  10 

16  cabooses 23,6o0  75 

Freight  on  cars 6,527  60 

Royalty  on  patent  safety  gate 1,250  00 

1,021,789  45 
Less  rebate  on  freight  charges  in  1880 6, 610  48 

1,015,178  97 


$267,aS3  50 


69,319  02 


65,636  22 
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Deduct: 

Eqaipment  ftmiished  Colorado 
Central  R.  B.  Co.,  for  Jales- 
bnrg  Branch.  yIb  : 

4  eight-wheel  locomotiyes  .  $48, 000  00 
6  ten-wheel            <<            .83,500  00 

2  first-class  coaches 12,000  00 

2  second-class  coaches 10, 500  00 

2baggageoars 7,350  00 

2express      "    7,350  00 

225 box            "    126,000  00 

758tock         ••    42,000  00 

lOOflat             "    42,500  00 

lOOcoal           '•   .  45,00000 

5postal        •'    27,500  00 

7cabooses 10,332  00 

$461,032  00 

Locomotive  equipment : 

26Tannton,IocomotiTesNos.233to258 235,300  00 

l!^Baldwin           *'            "    219to233 160,500  00 

Freight  to  Omaha  and  fitting  for  service  —  13, 850  96 

Air  and  automatic  brakes 3,559  26 

Land  and  right  of  way : 

Omaha 16,348  45 

Elkhom 3,000  00 

Almy 200  00 

19,548  45 
Deduct: 

Received  for  damages  awarded  for  crossing 

track,  and  lot  7,  block  156,  Omaha 1,000  00 

Coal-she«1s : 

Columbus 1,584  05 

Denver  Junction 3,357  70 

Medicine  Bow 11,837  01 

Echo 3,482  77 


1654,146  97 


413,210  23 


Boildings: 

Depot  at  Shelton 2,064  15 

Eating-house  at  Rock  Creek 8,500  06 

Tenement  at  Denver  Junction 1, 340  19 

"           "  Carbon 1,058  18 

••           "Rock  Springs 1,215  25 

"           "Green  River 633  20 

loe-house  "  Council  Bluib 163  58 

"           "  Omaha 2,852  37 

"           "  Ogden 332  44 

Stock-yards  at  Omaha 7,150  00 

Coal-minetrack  at  Carbon 1,332  00 


18,548  45 


20,961  63 


18,159  36 
6,482  00 


1,434,817  27 
Less  Grand  Island  precinct  bonds,  account  location  of 
shops 25,000  00 

1,409,817  27 


UmoN  Paoifio  Bailway  Go.  v.  United  Statbb.    89 

Tear  ending  Deoemher  31,  1882. 
Shops: 

Qr»ndIaUnd 136,966  14 

NorthPlatte 33,539  89 

Evaneton 3,888  25 

Omaha  (ear  ahopt) , 36,802  14 

EvanaUm       do 224  52 

Green  Biyer  do.     343  72 


Tools  and  machinery : 

Grand  Island 25,860  46 

Omaha 23,076  62 

Laramie 2,815  -"6 

Rawlins 2,752  80 

GreenRiver  ..". , H87  00 

Evanston 6,519  37 

NorthPlatte 3,356  88 

Cheyenne 278  00 

Water-works : 

Tremont 1,253  79 

Carbon 2,166  43 

Kawlins 404  85 

FiUmore 634  06 

TableRock   1,323  40 

Salt  Wells 431  78 

Harper's 235  06 


1111,763  06 


Real  estate  at  Omaha 30,625  00 

Less  2  old  houses  at  Omaha,  sold 600  00 

Gar  equipment : 

12  coaches  from  Pnllman  Palaoe  Car  Co 25, 062  08 

25  refrigerator  oars,  Nos.  9700  to  9748  (even 

Nos.) 26,250  00 

Royalty  on  25  refrigerator  oars 625  00 

100  20.ton  platform  oars  (built  by  Co.) 61,735  23 

2  20  ton  box  oars                       **           1,43160 

25  way  can                                "           37,620  75 

5maiIoars                                  *<            29,483  30 

1  baggage  oar                            **           3,685  45 

Deduct:  185,913  41 

aOflaican $13,200  00 

1  portoble  tank  sold  Salt  Lake 
and  Western  R'y :...  800  00 

14,090  00 


65,546  99 


6,448  36 

Round-house,  Columbus' ,.  329  60 

Buildings: 

ice-houses  at  Council  Blufb |1,485  79 

Icehouses  at  Omaha 207  00 

Ico-honses  at  Ogden 114  91 

Charcoal-house.  Omaha 346  02 

Tenement,  Rock  Springs 644  68 

Store-room,  Evanston 445  45 

Paint  mill,  Omaha 475  24 

Paint-mill  machinery 620  02 

Coal  chutes,  Columbus 1,976  05 

Coal  chutes,  Medicine  Bow 4,944  54 

Coal  platform,  Grand  Island 146  90 


11,406  50 
30,125  00 
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U.  P.  box  car  No.  5432,  destroyed 

by  W.,  S.   L.  aud  P.  R'y  at 

Ritchie $385  49 

Rebate  on  springs  from  Detroit.        1, 100  00 

f 15, 575  49 

$170.337  92 

395,957  43 
Locomotive  equipment : 

6  Tanuton  locomotives,  Nos.  49, 51, 54, 55, 65, 

and  123 82.500  00 

5  locomotives,  Nos.  125,  144,  145,  260,  and 

261 75.000  00 

1  locomotive,  No.  9,  built  at  Omaha 7, 171  90 

Freight  and  fitting  locomotives 7, 601  49 

172,273  39 
Dednct : 

Locomotive  sold  Salt  Lake  and 
Western  R'y— 

1  10- wheel  engine.  No.  54 $13,750  00 

Sold  Utah  Central  R.  R.  engine 

No.  65 13.750  00 

Sold  Oregon  Short  Line  R.  R.— 
8  8-wheel  engines,  Nos.  19,20, 

16,43-'5,47,and  18 76,000  00 

6  10- wheel  engines,  Nos.  55, 51, 

235,49,123,140 82,500  00 

186,000  00 

13,726  61 

382,230  82 

RECAPITULATION. 

July  1  to  December 31, 1878 $107,724  76 

Tear  ending  December  31, 1879 101,456  92 

Tear  ending  December  31. 1880 762.440  87 

Tear  ending  December  31.1881 1,409,817  27 

Tear  ending  December  31,1882 382,230  82 

2,763,670  64 

CTpon  the  foregoing  findings  of  fact  the  court  decided  as 
conclasions  of  law  as  follows: 

The  Kansas  Pacific  Railway,  so  far  as  the  same  was  aided  by 
the  United  States  by  the  issae  of  bonds,  was  completed  on 
the  2d  of  November,  1868. 

The  claimant  is  entitled  to  be  paid  for — 

Mails  and  other  transportation  over  Denver  Pacific  (inolnd* 
ing  Cheyenne) $88,565  31 

Maifi  aud  mail  meaeengers  over  the  Leavenworth  Branch. . .        25,903  23 

Mails  and  mail  messengers  over  the  non-aided 

hranch  of  Kansas  Pacific $414,293  49 

Less  Judgment  in  12380 19,180  25 

395, 113  24 

One-half  of  mails  on  Kansas  Pacific  on  aided.. .    340,911  78 

Lessjadgment  in  12380 15,442  83 

325,463  95 
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Amoant  allowed  on  the  non-aided  Kansas  Pa- 
cific, including  Leaven  worth  Branch,  general 

•    transportation  other  than  mail $309, 42A  85 

Dednot  cash  payments 1,657  S7 

$307,767  58 

One-half  general  transportation  other  than  mail  on  aided 

Kansas  Paoific 313,201  38 

One-half  amounts  allowed  mails  and  mail  messengers  over 

Union  Pacific  to  Jnne  30, 1878 437,893  50 

One-half  amounts  allowed  for  general  transportation  to  July 

1,1878.  on  Union  Pacific 1,015,145  18 

One-half  amounts  disallowed  by  Treasurer  for  transportation 
over  Omaha  bridge,  and  difference  between  local  and  through 
fares 1,065  71 

2,910,124  08 
Counterclaim. 

The  defendants  are  entitled  to  be  paid  as  follows: 

5  per  cent,  of  net  earnings  of  Union  Pacific : 

From  November  6,  1875,  to  November  5,  1876 $358, 716  76 

5  per  cent,  of  net  earningH  of  Union  Pacific  : 

From  November  6, 1876,  to  November  5,  1877 859, 832  02 

5  per  cent,  of  net  earnings  of  Union  Pacific : 

From  November  6,  1877,  to  June  30,  1878 194, 451  09 

5  per  cent,  of  the  net  earnings  of  the  aided  portion  of  the 
Aansas  Pacific  Railway  from  November  2,  1868,  to  Decem- 
ber 31,  1882 598,867  44 

Cash  payment  on  Union  Pacific : 

From  July  1,  1878,  to  December  31,  1878 398,490  31 

Cash  payment  on  Union  Pacific : 

For  year  187!« 499,720  41 

For  year  1880 599,717  13 

For  year  1881 467,203  29 

Foryear  1882 1,010,808  94 

4,487,807  39 

On  the  whole  case* 

The  defendants  are  entitled  to  judgment  for  the  difference, 
amounting  to  $1,577,683.31. 


Mr.  John  F.  DiUon  and  Mr.  Jeremiah  Wilson  for  the  claim- 
ant: 

1.  If  the  company  may  lawfully  make  a  charge  to  the  gen« 
ersl  public  for  transportation  over  the  line  of  its  road,  and 
make  an  addition  to  that  compensation  per  passenger,  per  ton, 
or  per  car  for  transportation  over  the  bridge,  even  though  it 
be,  for  many  purposes,  apart  and  parcel  of  the  road,  and  that 
additional  charge  for  compensation  over  the  bridge  is  not  ex- 
cessive, but  is  fair  and  reasonable,  we  can  see  no  possible  rea- 
son why  the  charge  that  is  made  to  the  public  is  not  properly 
made  against  the  government. 
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And  if  the  company  were  compelled,  as  it  was  in  this  ease, 
to  build  an  expensive  stmctaie  for  the  purpose  of  crossing  a 
great  river  like  the  Missouri,  with  its  uncertain  bottom  and 
shifting  banks,  it  might,  in  making  its  charges  against  the  pub- 
lic for  transportation  over  its  line,  take  into  consideration  this 
inordinate  and  unusual  outlay  of  money,  and  tax  the  public 
extra  for  transportation  in  order  to  meet  this  condition  of 
things.  And  therefore  we  contend  that  under  this  provision 
of  section  6,  providing  for  the  payment  of  &ir  and  reasonable 
compensation,  the  company  had  the  right  to  charge  the  gov- 
ernment exactly  what  it  charged  the  public  for  the  use  of  this 
bridge. 

Congress  has  unmistakably  dealt  with  the  bridge  as  having 
an  earning  capacity  separate  from  the  road  in  general,  and  has 
recognized  the  right  of  the  company  to  fix  rates  for  transporta- 
tion over  it  other  and  different  and  distinct  from  the  rates  over 
the  road  as  such. 

Now  we  are  brought  to  the  question,  Has  Congress  regulated 
rates  over  the  bridge!  By  the  act  of  1871  this  right  was  re- 
served. Has  it  been  exercised!  We  insist  that  it  has  not, 
and  therefore  the  right  of  the  company  to  fix  rates  for  trans- 
portation  over  the  bridge  and  its  approaches  per  se  belongs  to 
the  company ;  and  so  long  as  the  company  makes  those  rates 
&ir  and  reasonable  tbr  the  public,  and  charges  the  govern- 
ment no  more  than  the  public  pays,  the  government  is  bound 
to  pay  them. 

We  contend  that  the  language  of  the  act  of  1871,  to  wit, 
that  the  company  shall  be  ^^  empowered,  governed,  and  limited  '* 
by  the  provisions  of  the  act  of  1866,  has  no  reference  to  the 
language  of  section  3  of  the  act  of  1866,  but,  on  the  contrary 
thereof,  that  it  relates  exclusively  to  the  mode  of  constructing 
the  bridge  and  the  mode  of  using  the  bridge,  as  defined  and 
prescribed  by  the  said  act  of  1866.  It  is  as  to  the  use  and  pro- 
tection of  the  bridge  that  the  company  is  to  be  empowered,  gov- 
erned, and  limited,  so  far  as  applicable  by  the  act  of  1866.  . 

2.  The  right  of  the  company  to  have  its  own  tarifT  rates  for 
business  over  its  own  road  exclusively,  and  which  originates  afc 
one  terminus  and  ends  at  the  other,  will  not  be  disputed. 

It  will  not  be  seriously  contended  that  the  company  may 
not  fix  a  rate  which  it  will  charge  the  public  for  carrying  a 
passenger  from  Oouncil  Blufb  to  Odgen ;  nor  that  it  may  not 
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at  the  same  time  unite  with  connecting  roads  in  fixing  a  through 
rate  from  seaboard  to  seaboard,  and  take  Sk  pro-rata  proportion 
of  that  rate,  although  that  proportion  might  be  less  than  the 
amount  charged  per  passenger  in  the  case  first  mentioned. 
There  is  no  law  forbidding  it,  but  physical  considerations  com- 
pel it. 

The  government  will  hardly  contend  that  this  company  shall 
be  deprived  of  the  right  in  this  regard  which  is  not  denied  to, 
but  is  accorded  to,  all  other  companies  with  which  it  connects 
and  with  which  it  comes  in  competition.  If  this  be  so,  then, 
so  far  as  the  public  is  concerned,  this  difference  in  the  amount 
of  compensation  may  be  made. 

Then  it  would  follow  that  if  this  difference  may  be  made  as  to 
the  public,  it  may  also  be  made  as  to  the  passengers  trans- 
XK>rted  for  the  government,  provided  the  charge  to  the  public 
and  the  government  is  &ir  and  reasonable. 

The  words  ^^the  same  kind  of  service  "  cannot  be  limited  to 
the  mere  matter  of  hauling  the  passenger  from  the  one  end  of 
the  road  to  the  other.  These  words — ^^  the  same  kind  of  serv- 
iee'' — ^mnst  be  applied  to  the  various  conditions  incident  to 
railroad  transportation. 

When  two  parties  start  from  New  York  or  Washington  and 
go  to  San  Francisco,  the  railroad  company  is  rendering  for  the 
two  precisely  the  same  kind  of  service.  The  conditions  which 
involve  and  require  different  rates  of  compensation,  commonly 
known  as  local  and  through,  are  to  be  kept  in  mind  in  deter- 
mining what  is  the  same  kind  of  service.  It  is  not  the  same 
kind  of  service  if  the  business  originates  in  Council  BInflis  that 
it  is  if  it  originates  in  the  city  of  New  York. 

8.  The  fiEM)ts,  more  extensively  and  elaborately  detailed  in  the 
testimony  of  the  witnesses  in  the  case,  make  the  expense  of  op- 
erating this  road  unusual  and  excessive  as  compared  with  the 
cost  of  operating  roads  in  more  &vored  localities. 

It  seems  to  us  to  be  needless  to  argue  to  this  court  that 
what  might  be  a  teAr  and  reasonable  compensation  for  trans- 
p<»1»tion  over  one  road  might  be  very  unfair  and  unreasonable 
for  transporting  over  another  road.  What  is  fiiir  and  reason- 
able must  of  necessity  depend  somewhat  upon  the  cost  of  op- 
erating the  road,  if  not  also  upon  the  cost  of  its  original  con- 
struction. What  would  be  fair  and  reasonable  to  haul  a  ton 
of  freight  a  mile  on  a  level  road  would  not  be  &ir  and  reason- 
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able  to  haul  the  same  ton  of  freight  a  mile  up  the  Bide  of  a  steep 
mountain. 

4.  What  under  the  company's  charter  is  fair  and  reasonable 
oompensation  for  carrying  the  mail  f  We  contend  that  express 
service  is  the  true  criterion  by  which  to  fix  what  the  company 
shall  receive  for  the  transportation  in  question.  If  the  words 
of  the  statute — ^Hhe  same  kind  of  service'' — have  any  weight 
whatever  in  respect  of  this  matter,  then  the  express  service 
unmistakably  is  the  service  that  is  most  nearly  allied  in  kind 
to  the  mail  service. 

In  that  it  requires  the  exclusive  use  of  a  car.  The  exclusive 
use  of  a  car  is  required  for  the  express.  It  is  similar,  in  that 
the  cars  are  specially  constructed  for  mail  and  express  respect- 
ively, and  are  quite  alike  as  to  length  and  weight.  It  is  simi- 
lar, in  that  messengers  are  carried  for  both  mail  and  express. 
It  is  similar,  in  that  small  packages  of  merchandise  are  carried 
both  by  mail  and  by  express.  It  is  similar,  in  that  valuables, 
such  as  money,  jewelry,  &c.,  are  carried  both  by  mail  and  by 
express.  It  is  similar,  in  that  both  cars  are  carried  in  the 
same  train.  It  is  similar,  in  that  heavy  packages  of  merchan- 
dise are  carried  in  the  express  cars,  and  filled  and  heavy  through 
mail  pouches  are  carried  unopened  in  the  mail  car,  and  car 
loads  are  carried  by  each. 

5.  Cost  of  new  construction  (so  called)  and  new  equipment, 
&C.9  may  be  deducted  from  gross  earnings,  in  order  to  ascertain 
net  earnings  under  the  Thurmau  Act. 

The  following  facts  in  respect  thereto  are  not  disputed : 

That  the  expenditures  were  actually  made  to  the  amount  and 
for  the  purposes  stated. 

That  these  were  not  of  an  extraordinary  character,  but  only 
such  as  were  actually  and  reasonably  necessary  at  the  time  for 
the  safe  and  convenient  daily  use  of  the  road  from  Council  Blufb 
to  Ogden,  and  required  by  its  current  needs,  and  were  bona  fide 
incurred  by  the  directors,  with  the  assent  of  the  government 
directors,  without  any  design  or  purpose  to  reduce  the  percent- 
age of  net  earnings  under  the  Thurman  Act,  and  which  expend- 
itures contribute  to  swell  the  earnings  to  which  the  Thurman 
Act  looks  for  the  indemnification  of  the  government.  The  in- 
creased earnings  made  by  reason  of  such  expenditures  are  in- 
cluded in  the  gross  earnings. 

That  the  cost  thereof  was  actually  paid  out  of  the  current 
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eamingB  and  income  of  the  company,  and  haa  never  been  made 
the  Bubject  of  a  stock  or  bond  dividend,  or  in  any  manner  capi- 
talized. 

The  national  character  and  purposes  of  Congress  in  the  char- 
tering and  subsidizing  the  Paoific  railroads  are  clearly  set 
forth  in  the  opinion  of  the  Supreme  Court  of  the  United  States  in 
the  Interest  Case^  91  U.  S.  B.,  72,  af&rming  the  judgment  of 
this  court.  ( United  States  v.  Union  Pacific  Railroad  Co.j  91  U. 
8.  B.,  72.)  The  act  displays  the  anxiety  and  <$are  of  Congress 
to  secure  these  objects  in  perpetuity.  It  is  to  be  noted  how 
diligently  Congress  sought  to  secure — 

The  building  and  completion  of  the  entire  system  of  roads 
which  constituted  the  Pacific  family. 

The  continued  maintenance,  repair,  operation,  and  use  of 
the  same  by  the  companies  after  they  were  completed.  The 
act  did  not  specially  define  '^  net  earnings,"  or  how  net  earn- 
ings should  be  ascertained,  further  than  shown  in  sections  6 
and  18. 

Since  then  there  have  been  two  definitions  of  <^  net  earn- 
ings," viz,  a  judicial  definition  and  a  legislative  definition  in 
the  Thurman  Act.  The  judicial  definition  by  the  Supreme 
Court  will  be  found  in  the  <^  Net  Earnings  Cases.^  ( Union  Pa- 
eifio  B.  B.  Co.  v.  J7.  fif.,  99  U.  S.,  402,  Oct.  term,  1878,  on  appeal 
from  this  court,  S.  C.  below.  Court  of  Claims  Bep. ;  United 
States  V.  Kansas  Pacific  Railway  Co.^  99  U.  S.,  455,  Oct.  term, 
1878,  on  error  from  U.  S.  circuit  court  for  Kansas.) 

It  was  there  decided  that  under  the  acts  of  1862  and  1864 
<<net  earnings  are  ascertained  by  deducting  from  gross  earn- 
ings all  ordinary  expenses  of  organization  and  operating  the 
road,  and  expenditures  bona  fids  made  in  improvements  and 
paid  oat  of  earnings,  and  not  by  the  issue  of  bonds  and  stock." 

This  decision  covers  and  embraces  all  the  items  for  which 
the  company  now  claims  to  be  allowed,  unless  the  rule  herein 
established  has  been  legislatively  changed  by  the  Thurman 
Act.  A  careful  examination  of  the  Net  Earnings  Cases  will 
show  that  every  question  now  here  sought  to  be  reopened  and 
relitigated  was  there  decided. 

The  Thurman  Act  should  not  be  stretched  beyond  the  plain 
and  obvious  meaning  of  its  words. 

Congress  did  not  by  the  Thurman  Act  intend  to  disallow  de- 
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ductious  from  gross  earnings  for  the  cost  of  improvements  bona 
fide  made,  and  of  necessary  equipment  purchased  and  paid  for 
out  of  earnings,  in  ascertaining  the  net  earnings,  25  per  cent, 
whereof  the  act  proceeds  to  appropriate  for  the  indemnification 
of  the  government. 

It  was  so  stated  by  its  aathor  and  expounder  in  the  care- 
fully prepared  speech  in  which  its  objects  were  unfolded  and 
explained. 

The  object  of  section  1  of  the  Thurman  Act,  in  defining  net 
earnings,  was  not  to  prevent  or  discourage  the  company  from 
applying  its  earnings  to  the  making  of  needful  improvements 
and  the  purchase  of  needful  equipment,  or  other  expenses  in- 
tended to  secure  abetter  and  more  economical  service,  and  con- 
sequently larger  earnings.  This  was  no  evil  that  needed  legis- 
lative correction.  But  the  object  of  section  1  was  chiefly  to 
determine  what  other  expenses,  and  particularly  what  interest 
paid  by  the  company,  might  be  deducted  from  gross  earn- 
ings. 

The  company's  contention  was  that  as  the  government  had  not 
only  authorized  the  first-mortgage  debt,  but  had  authorized 
or  recognized  the  other  debts  of  the  company  (sinking-fund 
mortgage,  Omaha  bridge  bonds,  &c.),  the  interest  on  all  this 
indebtedness,  ''being  interest  paid  on  money  borrowed  to 
carry  on  the  operations  which  have  resulted  in  this  gross  in- 
come, are  proper  deductions  to  be  made  to  arrive  at  net  earn- 
ings or  income.'' 

The  reasons  which  controlled  the  court  in  the  net-earn- 
ings decision  equally  apply  under  the  Thurman  Act  The  gov- 
ernment counsel  are  insisting  upon  a  view  which  is  as  iiyariong 
to  the  best  interests  of  the  government  as  to  those  of  the  com- 
pany. 

The  reasons  given  by  Mr.  Justice  Bradley  show  a  thorough 
study  and  familiarity  with  the  whole  subject.  (See,  partic- 
ularly, p.  420  et  seq.  of  99  U.  8.  B.) 

The  words  of  section  1  of  the  Thurman  Act  do  not  re- 
quire the  court  to  put  the  construction  upon  them  for  which 
the  government  contends.  A  construction  which  is  severe  and 
harsh  upon  the  company,  and  at  the  same  time  injurious  to  the 
government,  has  nothing  to  recommend  it. 

The  Thurman  Act  relieved  the  company  of  none  of  its  char- 
ter obligations  to  keep  its  road  at  all  times  ''  in  working  or- 
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der,'^  **  in  repair,''  and  "  At  for  use,''  and  "  to  use  and  operate 
the  same."  Tbe  construction  account  of  the  road  had  been 
closed  years  before.  This  court  decided  that  the  road  was 
completed  November  6,  1869,  and  the  Supreme  Oonrt,  in 
the  Net  Earnings  Case,  affirmed  its  judgment  on  this  point. 
The  unreasonableness  of  supposing  that  Congress  meant  de- 
liberately to  create  or  recognize  the  undeflnable  distinction 
between  "  operating  "  and  "  construction  "  expenses,  without 
supplying  a  legislative  definition  or  line  of  demarkation, ought 
of  itself  to  end  the  controversy  on  this  point.  The  language 
of  the  act  is  clear;  it  says,  <<You  may  deduct  the  necessary 
expenses  [that  they  were  necessary  is  not  disputed]  actually 
paid  within  the  year  [that  is  not  disputed]  in  operating  the 
road  and  keeping  the  same  in  a  state  of  repair  '* ;  that  is, 
not  ^'operating  expenses"  in  distinction  to  << construction  ex- 
penses," but  any  "  necessary  expense  actually  paid"  in  conduct- 
ing the  business  and  operations  of  the  road  as  required  by  its 
charter.  If  an  old  station  is  burned  down,  may  we  not  build  a 
new  one  and  deduct  it  t  Clearly.  But  if  a  new  one  is  needed, 
it  is  clear  that  it  is  our  duty  to  provide  it;  but  it  is  maintained 
that  we  cannot  deduct  its  cost.  Why  this  difference  f  So  as  to 
rolling  stock ;  we  may  replace  old,  but  cannot,  they  say,  make 
additions. 

Did  Congress  mean  to  say,  ^<  Your  road  is  completed;  the 
conntry  has  attained  its  growth ;  no  new  towns  will  spring  up 
on  your  line;  you  have  equipment  enough ;  you  may  maintain 
the  (existing  engines  and  cars,  supply  them  with  wheels  this  year 
and  something  else  next,  and  thus  give  them  a  sort  of  immor- 
tality ;  but  no  matter  how  far  behind  the  times  they  become, 
you  can't  buy  new."  Observe  the  broad  language:  Any 
^<  necessary  expense  actually  paid  in  operating  the  road  and 
keeping  it  in  a  state  of  repair";  that  is,  any  expense  in  the 
conduct  of  the  business  and  operation  of  the  road  necessary 
to  discharge  the  company's  duty  to  the  public  and  to  the  gov- 
ernment under  its  charter,  if  actually  paid  (this  is  the  effectual 
and  only  necessary  limitation),  may  be  deducted. 

We  maintain  that  there  is  a  broad  distinction  between  the  op- 
erating expenses  of  a  road  in  the  ordinary  acceptation  of  that 
term,  to  wit,  such  expenses  as  relate  to  the  movement  of  trains 
and  the  operating  a  road.  A  railroad,  ia  the  language  of  Mr. 
Justice  Bradley,  is,  in  a  sense,  never  completed.    It  must,  of 
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necessity,  keep  pace  with  the  progress  of  the  coontry.  Unless 
it  does  this,  its  rivals  will  take  the  business  and  it  will  become 
useless.  We  insist,  as  this  word  *^ operate"  is  used  in  this 
statute,  it  means  that  the  company  shall  keep  its  road  in  a  con- 
dition, as  to  tracks,  stations,  sidings,  station-houses,  equipment, 
&c.,  such  as  will  accommodate,  from  time  to  time,  the  busi- 
ness of  the  public  and  government  in  accordance  with  ita 
growth. 

6.  The  maximum  cash  requirement  of  the  Union  Pacific  Bail- 
way  Gompauy  in  any  one  year,  under  the  Thurman  Act,  is 
$850,000.  It  may  be  less,  but  cannot  be  more.  Taking  the 
language  of  the  act  by  itself,  it  is  so  clear  that  it  construes 
itself,  or  rather  needs  no  construction. 

If  it  was  not  intended  that  there  should  be  any  definite  limit 
on  the  cash  requirement,  why  was  such  limit  specified  by  the 
words  ^^  $850,000,"  and,  particularly,  why  were  the  words  ^^  or  so 
much  thereof"  used  at  all  f 

On  our  view  they  have  a  purpose,  and  we  give  them  eflTect. 
In  the  government/s  view,  they  have  no  purpose  and  no  ef- 
fect. 


Mr.  John  8.  Blair  for  the  defendants : 

The  number  of  miles  subsidized  was  393.9425,  the  last  issue 
being  based  upon  the  notice  dated  November  2,  1868,  from 
the  Secretary  of  the  Interior  to  thfe  Secretary  of  the  Treasury 
that  the  Presideut  of  the  United  States  had  accepted  13.9425 
miles.  It  is  contended  by  the  defendants  that  the  subsidized 
portion  of  said  road  was  completed  November  2, 1868,  and  that 
upon  the  counter-claim  they  are  entitled  to  recover  5  per  cent,  of 
the  actual  net  earnings  of  these  393.9425  miles  from  that  date  to 
December  31, 1882.  It  is  further  contendedjthat  the  evidence 
shows  the  actual  net  earnings  of  the  subsidized  portion  of  the 
road  were  per  mile  41  per  cent,  greater  than  the  actual  net  earn- 
ings  per  mile  of  the  unsubsidized  portion  of  tbe  road,  and  that 
the  prima  facie  case  made  out  by  the  United  States  for  the  years 
1876, 1877,  and  1878  should  be  regarded  as  coutinuing  to  1883, 
because  the  company  has  not  shown  from  its  books  that  the 
relative  earnings  of  the  two  portions  of  the  read  had  been 
altered.  The  plaintiff  claims  that  it  should  be  paid  for  trans- 
portation of  the  mails  of  the  United  States  between  Council 
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Bluffs  and  Ogden  from  Janaary  1, 1876,  to  December  31, 1882, 
at  the  rates  paid  by  priv^ate  parties  for  the  transportation  of 
express  matter.  Bat  in  fixing  the  claim  plaintiff  inclndea 
the  higher-priced  express  matter,  such  as  gold,  silver,  and  bank 
notes,  and  excludes  that  which  pays  lower  rates,  such  as  fruit 
and  fish.  When  all  the  express  matter  is  taken  into  considera- 
tion, and  a  proper  deduction  made  for  the  expense  esf>entiat 
to  express  business  consequent  upon  the  reception  and  deliv- 
ery of  express  matter  at  residences  and  places  of  business,  the 
rate  received  by  the  railroad  company  for  transportation  of 
express  matter  was  about  4f  cents  per  pound  between  Council 
Bluffs  and  Ogden.  Again,  the  evidence  shows  that  a  fair  and 
reasonable  rate  for  carrying  the  mails  was  one  and  a  half  first* 
class,  freight  rates,  which  would  give  ^  cents  per  pound.  (See^ 
10  Fed.  Eep.,  869.) 

Again,  the  rate  for  fruit  and  fish  carried  on  the  trains  with 
the  mail  was  $2.25  per  100  pounds  from  Ogden  to  Omaha.  The 
evidence  shows  that  100  per  cent,  should  be  added  to  this  for 
increased  cost  of  mail  car,  increased  weight  of  car,  increased 
length  of  car,  light,  fuel,  ice,  and  station  service,  making  the 
rate  4^  cents  per  pound. 

Again,  if  the  earnings  of  the  trains  carrying  the  mails,  in- 
cluding passenger  earnings  as  well  as  express,  be  taken  a» 
the  standard,  and  the  proper  deductions  be  made  for  expenses 
peculiar  to  the  passenger  express  business,  the  earnings  of  the 
whole  train,  exclusive  of  the  mails,  is  about  4^  cents  per  pound. 

It  is  contended  by  the  defendants  that  as  claimant  has  re* 
fosed  to  accept  the  amounts  allowed  by  statute  (about  $4.78' 
per  100  pounds),  and  has  brought  suit  upon  the  quantum  mer- 
uit^ the  judgment  of  the  court  for  the  transportation  of  the 
mails  should  be '6  per  cent,  less  than  the  allowances  of  the- 
Treasury  Department. 

It  is  also  contended  by  claimants  that  firom  January  24, 
1880,  to  December  31, 1882,  recovery  for  transportation  of  the 
mails  over  the  Kansas  Pacific  Branch  should  be  at  express 
rates,  ascertained  by  excluding  fruit  and  fish  rates  and  ancil- 
lary expenses.  Defendants  contend  that  the  judgment  in  favor 
of  the  claimant  should  be  for  less  than  the  allowances  by  the- 
Tteasury  Department,  for  the  reasons  urged  as  to  the  Union 
Pacific  Bianch. 
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Defendants  deny  the  right  of  the  company  to  discriminate 
between  a  private  passenger  en  route  fhim  the  Atlantic  to  the 
Pacific  coast  and  a  government  officer  when  he  travels  between 
Council  Bluffs  and  Ogden.  The  service  rendered  by  the  Union 
Pacific  in  each  case  is  identical  in  every  respect — the  same 
quality  of  coaches  is  furnished  and  the  two  are  carried  at  the 
same  speed.  If  the  company,  for  reasons  of  its  own,  transports 
the  former  for  $50,  the  language  of  the  act  of  1862  requires 
it  to  transport  the  latter  for  the  same  price ;  and  $78.50  for 
the  latter  is  in  excess  of  the  rates  paid  by  private  parties  for 
the  same  kind  of  service. 

It  is  contended  by  the  defendants  that  the  rate  paid  per 
mile  over  the  railroads  leading  to  the  Omaha  bridge  is  the 
maximum  to  be  paid  by  the  United  States  for  transportation 
over  said  bridge.  {Act  February  24, 1871,  ch.  67, 16  Stat.,  430 ; 
sec.  3,  Act  1866,  ch.  246, 14  Stat.,  243.) 

The  Leavenworth,  Pawnee  and  Western  Railroad  Company 
of  Kansas,  mentioned  in  the  ninth  section  of  the  act  of  Congress 
of  July  1, 1862,  accepted  the  provisions  of  that  act,  and  was 
thereafter  designated  as  the  Union  Pacific  Railway  Company, 
Eastern  Division.  Under  authority  of  the  act  of  Congress  of 
March  3, 1869,  its  board  of  directors,  by  resolution,  changed 
its  name  to  the  Kansas  Pacific  Railway  Company,  a  copy  of 
which  resolution  was  duly  filed  in  the  office  of  the  Secretary 
of  the  Interior. 

On  the  24th  January,  1880,  the  said  Kansas  Pacific  Railway 
Company,  and  the  Denver  Pacific  Railway  and  Telegraph  Com- 
pany, mentioned  in  the  act  of  Congress  of  June  20, 1874,  and 
the  Union  Pacific  Railroad  Company,  a  corporation  organized 
under  the  act  of  Congress  of  July  1, 1862,  formed  themselves 
into  one  consolidated  company,  called  the  Union  Pacific  Bail- 
way  Company,  in  accordance  with  the  act  of  Congress  of  July 
1,  1862,  and  of  acts  amendatory  thereof  and  supplemental 
thereto,  and  filed  notice  of  such  consolidation  in  the  Depart- 
ment of  the  Interior. 

The  said  Union  Pacific  Railway  Company,  Eastern  Division, 
received  from  the  United  States,  under  said  act  of  July  1, 1862, 
and  acts  amendatory  thereof  and  supplemental  thereto,  their 
bonds  of  $1,000  each  to  the  amount  of  sixteen  of  said  bonds 
per  mile. 
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Plaintiff  claims  interest  from  July  27, 1875,  to  June  30, 1878, 
on  a  judgment  rendered  by  this  court  in  its  favor  for  $512,632.50* 
The  defendants  insist  that  the  stipulation  filed  in  that  case 
postponing  payment  until  the  decision  in  No.  10899  was  a 
waiver  of  interest  until  judgment  should  be  rendered  in  the 
latter  case ;  and  the  judgment  in  favor  of  the  company  for 
1512,632.50  was  swallowed  up  in  the  judgment  for  $614,710.24 
rendered  for  the  United  States  in  No.  10899. 

It  is  contended  by  the  defendants  that  the  act  of  1878  does 
not  interfere  with  nor  abrogate  the  acts  of  1862  and  1864  as 
to  the  5  per  cent,  of  net  earnings,  and  that  the  maximum  of 
$850,000  fixed  by  the  act  of  1878  is  a  limit  only  upon  the  sum 
to  be  paid  under  the  act  of  1878.  In  other  words^  the  cash 
requirement  per  annum  may  exceed  $850,000  of  the  amount  of 
5  per  cent,  of  the  annual  net  earnings. 

It  is  contended  by  the  United  States  that  moneys  expended 
year  by  year  by  the  company  upon  the  Union  Pacific  Division 
in  bettering  the  road  and  improving  the  plant  are  not  neces- 
sary expenses  actually  paid  within  the  year  in  operating  the 
road  and  keeping  the  same  in  a  state  of  repair;  because  (1) 
the  necessity  for  the  expenditures  in  question  comes  entirely 
from  the  increased  traffic  of  the  road,  and  it  is  not  fair  to 
call  upon  the  United  States  to  contribute  25  per  cent,  of 
these  expenditures ;  (2)  the  act  of  1864  required  the  stock  to 
be  paid  for  in  money ;  if  the  plaintiff  had  complied  with  the 
statute  it  would  have  had  $35,000,000  to  meet  the  expenditures- 
($2,763,670.64)  in  controversy;  (3)  the  increased  traffic  was. 
not  government  but  private  business;  (4)  the  expression  << op- 
erating the  road  and  keeping  the  same  in  a  state  of  repair  '^ 
was  used  by  Congress  in  1878  in  the  sense  in  which  it  had 
been  used  by  the  company  from  1869.  In  the  only  publica- 
tion made  by  the  company,  to  wit,  its  annual  report,  the  ex- 
penses of  operating  the  road  and  keeping  the  same  in  a  state 
of  repair  had  been  carefully  distinguished  from  the  expenses 
for  new  construction  and  new  equipment.  The  items  com- 
prised in  the  $2,763,270.64  in  dispute  are  identical  with  those. 
which  the  company  from  1869  to  1878,  in  its  annual  reports, 
had  excluded  from  oi)erating  expenses  and  included  in  new 
construction  and  new  equipment. 
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BiCHASBSON,  Gh.  J.,  delivered  the  opinion  of  the  coart: 
The  claimant's  railroad  is  composed  of  three  divisions : 

1.  The  Union  Pacific  Division,  originally  incorporated  under 
the  Act  of  July  2, 1862  (12  Stat.  L.,  489,  ch.  120),  amended  by 
the  Act  of  July  2, 1864  (13  Stat.  L.,  356),  from  Council  Blnflb 
to  Ogden.  This  division -was  aided  by  the  United  States  by 
bonds  for  each  mile  of  the  road. 

2.  The  Kansas  Pacific  Division,  extending  from  Kansas  City 
to  Denver,  was  aided  by  the  United  States  by  bonds  for  each 
of  393f|  miles,  and  not  aided  for  the  remaining  245^  miles. 

3.  The  Denver  Pacific  Division,  extending  from  Denver  to 
Cheyenne,  and  that  division  was  not  aided  by  the  United 
States. 

The  act  of  1862,  section  6,  required  the  company  to  perform 
transportation  for  the  government  at  fair  and  reasonable  rates 
of  compensation,  not  exceeding  the  amounts  paid  by  private 
parties  for  the  same  kind  of  service ;  that  all  compensation  for 
such  services  should  be  applied  to  the  payment  of  the  bonds 
which  it  had  received  from  the  defendants,  with  interest  until 
the  whole  amount  should  be  fully  paid ;  and  that  after  the 
road  should  be  completed  and  until  the  bonds  and  interest  were 
paid  at  least  5  per  centum  of  the  net  earnings  of  the  road  should 
be  annually  applied  to  the  payment  thereof. 

By  the  act  of  1864,  section  5,  only  one  half  of  the  compensa- 
tion for  services  rendered  to  the  government  by  the  company 
was  required  to  be  applied  to  the  payment  of  the  bonds  issued 
l)y  the  defendants  to  aid  in  the  construction  of  the  road. 

The  Act  0/1878,  May  7,  ch.  96  (20  St.  L.,  66),  commonly  called 
the  Thurman  Act,  requires  the  whole  amount  of  compensation 
due  from  the  government  after  June  30,  1878,  to  be  retained 
by  the  defendants,  and  makes  some  other  provisions  hereafter 
mentioned. 

These  provisions  ajiply  not  only  to  the  Union  Pacific  Divis- 

^  ion,  but  also  to  the  293f|  miles  of  the  Kansas  Pacific  Division 

which  were  aided  by  the  government.    They  do  not  apply  to 

the  other  245^  miles  of  said  road,  nor  to  the  Denver  Pacific 

Division. 

The  claimant  brings  this  action  to  recover  the  whole  compen- 
sation for  services  rendered  to  the  government  over  the  non- 
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aided  Denver  Pacific  Division  and  the^on-aided  portion  of  the 
Kansas  Pacific  Division  to  December  31, 1883,  and  one-half  of 
the  compensation  for  services  rendered  to  the  government  over 
the  Union  Pacific  Division  and  the  aided  portions  of  the  Kan- 
sas Pacific  Division  to  June  30, 1878,  when  the  provisions  of 
the  Thurman  Act  took  effect. 

In  this  branch  of  the  case  the  principal  controversy  was  as 
to  amount  of  compensation  to  which  the  claimant  was  entitled 
for  carrying  the  mails  over  the  aided  portions  of  it<8  road  under 
the  act  of  1862.  The  Treasury  Department,  in  making  up  the 
account  for  carrying  the  mails,  has  allowed  to  the  claimant  the 
maximum  rates  established  by  law  for  the  same  kind  of  service 
by  non-aided  railroads,  less  the  deduction  made  and  fines  im- 
posed by  the  Postmaster-General.  The  claimant  demands  a 
much  greater  rate  and  the  Assistant  Attorney-General  con- 
tends for  a  much  less  rate. 

The  court  has  found  as  a  fact  that  the  rates  allowed  by  the 
Treasury  Department  are  fair  and  reasonable,  and  not  in  excess 
of  the  rates  paid  by  private  parties  for  the  same  kind  of  service. 
No  question  of  law  arises  upon  that  finding. 

There  are,  however,  two  questions  of  law  involved  in  this 
branch  of  the  case: 

1.  The  claimant  has  arrangements  with  the  companies  of  con- 
necting roads  by  which  said  companies  sell  through  passenger 
tickets  at  reduced  rates  from  New  York,  San  Francisco,  and 
other  places  over  their  own  and  the  claimant's  road,  and  pay 
to  the  claimant,  as  its  proportion  of  the  through  fare  between 
Council  Bluffs  and  Ogden,  $54  each.  All  passengers  buying 
tickets  at  Council  Bluffs  or  Ogden  and  taking  passage  over  the 
claimant's  road  between  those  places  are  charged  $78.50.  This 
rate  is  claimed  by  the  company  for  every  passenger  taking 
passage  in  like  manner  at  either  of  those  places  and  traveling 
for  and  at  the  expense  of  the  government  over  its  road,  and 
not  having  purchased  a  through  ticket  from  other  places  on 
other  railroads,  or  not  having  a  requisition  showing  that  he 
was  traveling  over  such  other  roads  in  connection  with  the 
claimant's  road. 

The  court  has  found  that  $78.50  is  a  fair  and  reasonable  com- 
l)ensation  for  the  transportation  of  a  passenger  purchasing  a 
ticket  at  Council  Bluffs  or  Ogden  and  traveling  over  the  road 
between  those  places,  and,  so  far  as  it  is  a  question  of  fact,  that 
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it  is  Dot  in  excess  of  tUe  rate  paid  by  private  parties  for  the 
same  kind  of  service.  Tbe  question  now  is,  as  a  matter  of  law, 
if  it  be  a  question  of  law,  whether  the  defendants  are  bound  to 
pay  $78.50  or  only  $54  for  each  of  their  passengers  so  trans- 
ported. The  Treasury  Department  have  allowed  only  the  lat- 
ter sum. 

In  our  opinion  the  defendants  are  bound  to  pay  the  same 
rate  for  each  of  its  passengers  so  transported  as  is  paid  by 
private  parties  taking  the  train  in  like  manner  at  the  same 
places  and  traveling  over  the  same  parts  of  its  road,  that  being 
found  to  be  a  fair  and  reasonable  compensation ;  and  that  when 
these  passengers  do  not  purchase  thiough  tickets,  and  do  not 
have  requisitions  showing  that  they  are  traveling  over  other 
roads  in  connection  with  the  claimant's  road,  but  travel  as  local 
pashengers,  the  defendants  cannot  have  them  transported  at 
the  same  rates  as  the  company  receives  in  its  division  with 
other  companies  for  the  transportation  on  through  tickets  over 
its  own  and  other  roads. 

2.  The  claimant's  uniform  rate  for  the  transportation  of  a 
passenger  between  Council  Bluffs  and  Omaha,  a  distance  of 
3.97  miles,  over  its  bridge  and  approaches,  was  50  cents  during 
the  time  involved  in  this  branch  of  the  case.  The  court  has 
found  as  a  fact  that  50  cents  for  each  of  the  passengers  travel- 
ing at  the  expense  of  the  United  States  was  a  fair  and  reason- 
able compensation,  and  not  in  excess  of  the  rate  paid  by  private 
parties  for  the  same  kind  of  service. 

But  the  Treasury  Department  has  allowed  in  its  accounts 
much  less  rates,  not  uniform,  but  varying  according  to  the  rate 
per  mile  paid  by  the  passenger  over  the  connecting  road  by 
which  he  reached  the  claimant's  road.  This  latter  rate  was 
different  over  different  roads  and  different  over  the  same  road, 
according  to  the  distance  traveled  thereon.  This,  it  is  urged 
on  the  part  of  the  defendants,  they  have  a  right  to  do,  by  reason 
of  the  provisions  of  the  Act  of  February  24, 1871,  chap.  67  (16 
Stat.  L.,  430),  the  privileges  of  which  the  claimant  has  availed 
itself  of  by  building  its  bridge  and  issuing  its  bonds  in  ac<H)rd- 
ance  therewith,  and  which  provides  that — 

"  Said  bridge  may  be  so  constructed  as  to  provide  for  the 
passage  of  ordinary  vehicles  and  travel,  and  said  company  may 
levy  and  collect  tolls  and  charges  for  the  use  of  the  same;  and 
for  the  use  and  protection  of  said  bridge  and  property  the 
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Union  Pacific  Bailway  Company  shall  be  empowered,  gov- 
erned, and  limited  by  the  provisions  of  the  act  entitled  'An 
act  to  authorize  the  construction  of  certain  bridges  and  to  es- 
tablish them  as  post-roads/  approved  July  twenty-five,  eighteen 
hundred  and  sixty-six,  so  far  as  the  same  is  applicable  thereto.'' 

The  act  thus  referred  to  is  chapter  240  of  1866  (14  Stat.  L., 
245),  of  which  section  3  is  as  follows : 

"  Any  bridge  constructed  under  this  act,  and  according  to 
its  limitation,  shall  be  a  lawful  structure,  and  shall  be  recog- 
nized and  known  as  a  post-route,  upon  which,  also,  no  higher 
charge  shall  be  made  for  the  transportation  over  the  same  of 
the  mails,  the  troops,  and  the  munitions  of  war  of  the  United 
States,  than  the  rate  per  mile  paid  for  the  transportation  over 
the  railroads  or  public  highways  leading  to  the  said  bridge.'' 

In  our  opinion  the  words  '^for  the  use  and  protection  of  said 
bridge  and  property"  in  the  act  of  1871,  to  which  any  bridge 
built  under  its  provisions  was  made  subject  to  the  act  of 
1866,  do  not  apply  to  the  rates  of  compensation  to  be  paid  by 
the  defendants  for  the  transportation  of  their  passengers  be- 
tween Council  Bluffs  and  Omaha,  a  distance  of  3.97  miles,  over 
the  claimant's  road,  within  which  this  bridge  is  constructed. 

In  the  case  of  the  Union  Fdcific  Railroad  Company  v.  Hall  et 
at.  (91  U.  S.  E.,343)  the  SapremeCourt  decided  that  the  bridge 
constructed  by  the  company  between  Omaha  and  Council  Bluffs 
became  part  of  its  road,  and  that  it  was  bound  to  run  and  op- 
erate the  whole  road,  including  the  bridge,  as  one  connected 
and  continuous  line. 

When  the  bridge  was  built  it  became  subject  to  the  act  of 
1862,  wherein  it  was  provided  that  transportation  for  the  gov- 
ernment should  be  at  fair  and  reasonable  rates  and  not  in  ex- 
cess of  those  paid  by  private  parties  for  the  same  kind  of  serv- 
ice. We  do  not  think  that  Congress  intended  by  the  act  of 
1871  to  supersede  or  modify  this  provision  as  to  any  part  of 
the  claimant's  road. 

This  disposes  of  all  the  controverted  questions  arising  on  the 
causes  of  action  set  out  by  the  claimant.  The  conclusion,  there- 
fore, is  that  the  claimant  is  entitled  to  recover  for  all  the  serv- 
ices performed  by  it  for  the  defendants  over  the  Denver  Pa- 
cific Division  and  its  branches  (set  out  in  findings  v,  vi,  and 
vii),  and  over  the  non- aided  portion  of  the  Kansas  Pacific 
Division  to  December  31, 1882 ;  also  one-half  for  its  services 
over  the  aided  part  of  said  Kansas  Pacific  Division  and  over 
the  Union  Pacific  Division^  aggregating  $2,910,124.08. 


106   Union  Paoipio  Railway  Co.  v.  United  States. 

OplBloB  Of  the  court. 

The  defendants  have  ftled  a  set-off  and  counterclaim  to  re- 
cover of  the  claimant,  ander  the  act  of  1862,  5  per  cent,  of  the 
net  earnings  of  the  aided  part  of  the  Kansas  Pacific  Division 
from  November  2, 1868,  to  December  31, 1882,  and  5  per  cent, 
of  the  net  earnings  of  the  Union  Pacific  Division  from  Novem- 
ber 6, 1875,  to  June  30, 1878,  when  the  Thurman  Act  took  effect 
and  made  additional  provisions  on  the  subject  of  payments  by 
the  company. 

On  this  branch  of  the  case  the  only  controversy  was  as  to  the 
compensation  to  be  allowed  aod  computed  as  part  of  the  gross 
earnings  for  carrying  the  mails.  This  the  court  has  found  to 
be  the  same  as  allowed  by  the  Treasury  Department. 

There  was  formerly  a  controversy  between  the  parties  as 
to  whether  certain  items  of  expenditure,  partly  in  the  nature 
of  permanent  improvements,  should  be  deducted  from  the  gross 
earnings  in  determining  the  net  earnings,  upon  which  the  5  per 
cent,  was  to  be  calculated.  But  that  controversy  was  termi- 
nated as  to  earnings  before  the  passage  of  the  Thurman  Act,  by 
the  decision  of  the  Supreme  Court  in  Union  Pacific  Railroad 
Company  v.  United  States  (99  U.  S.  R.,  402),  and  we  have  fol- 
lowed that  decision  in  all  its  parts  in  fiudiag  the  facts  in  that 
X)art  of  these  cases. 

The  defendants  set  up  further  counter-claims  to  recover,  un- 
der the  act  of  1862, 5  per  cent,  of  the  net  earnings  of  the  Union 
Pacific  Division  from  June  30, 1878,  to  December  31, 1882,  and 
so  much  of  $850,000  each  year  as,  with  said  6  per  cent,  and  the 
whole  compensation  for  services  for  the  government,  will  with 
said  two  items  equal  25  per  cent,  of  the  net  earnings,  under 
the  requirements  of  section  1  of  the  Thurman  Act  of  May  7, 
1878  (ch.  96,  20  Stat.  L.,  56). 

In  addition  to  the  controversy  as  to  the  compensation  to  be 
allowed  for  carrying  the  mails  which  is  settled  by  the  findings 
of  fact,  a  question  of  law  is  involved  as  to  whether  or  not  cer- 
tain items  of  expenditure,  partly  in  the  nature  of  permanent 
improvements  (set  out  in  Schedule  D),  shall  be  deducted  from 
the  gross  earnings  in  determining  the  net  earnings  under  the 
language  of  the  Thurman  Act. 

In  the  case  of  the  Union  Pa^nfic  Railroad  Company  v.  United 
States  (99  U.  S.  E.,  402),  above  cited,  the  Supreme  Court  de- 
cided that,  under  the  act  of  1862,  in  determining  the  net  earn- 
ings there  was  to  be  deducted  from  the  gross  earnings  expendi- 
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tores  which  the  company  had  actually  paid  out  of  its  earnings 
for  the  following  objects : 

1.  Station  boildings;  2.  Shops  and  fixtures;  3.  Eqaipment; 
4.  Oovemment  commissioners ;  5.  Fencing ;  6.  Snow  sheds  and 
fences;  7.  Express  outfit;  8.  Engineering;. 9.  Bridging;  10. 
Gar  shops  and  sheds;  11.  Boadway  and  track ;  12.  Hotels;  13. 
Tenements ;  14.  Goal  sheds ;  15.  Omaha  depot  buildings ;  16. 
Omaha  general  offices ;  17.  Beal  estate ;  18.  Laramie  rolling 
mill;  19.  Water- woiks. 

Between  July  1, 1878,  and  December  31, 1882,  the  company 
paid  out  of  its  earnings  the  sum  of  $2,763,670.64  for  equipment 
and  improvements  of  one  or  another  description  specified  in 
those  nineteen  items,  as  shown  by  Exhibit  D,  and  it  claims  a 
legal  right,  in  ascertaining  its  net  earnings  during  that  period, 
to  deduct  that  amount  from  its  gross  earnings  during  the  same 
period. 

If  the  Act  of  May  7,  1878  (20  Stat.  L.,  56,  ch.  96),  commonly 
called  the  Thurman  Act,  had  not  been  passed,  the  Supreme 
Gourt's  decision  would  be  conclusive  in  favor  of  the  companj^'s 
claim  to  that  deduction ;  but  it  is  contended  for  the  govern- 
ment that  a  different  rule  is  prescribed  by  that  act.  Whether 
this  is  so  or  not  is  the  question  we  are  required  to  decide. 

Section  1  of  the  Thurman  Act  reads  as  follows : 

"  That  the  net  earnings  mentioned  in  said  act  of  eighteen 
hundred  and  sixty-two,  of  said  railroad  companies  respectively, 
shall  be  ascertained  by  deducting  from  the  gross  amount  of 
their  earnings  respectively  the  necessary  expenses  actually 
paid  within  the  year  in  operating  the  same  and  kee])ing  the 
same  in  a  state  of  repair,  and  also  the  sum  paid  by  them  re- 
spectively within  the  year  in  discharge  of  interest  on  their 
first-mortgage  bonds,  whose  lien  has  priority  over  the  lien  of 
the  United  States,  and  excluding  from  consideration  all  sums 
owing  or  paid  by  said  companies  respectively  for  interest  upon 
any  other  portion  of  their  indebtedness ;  and  the  foregoing  pro-  . 
vision  shall  be  deemed  and  taken  as  an  amendment  of  said  act 
of  eighteen  hundred  and  sixty-four,  as  well  as  of  said  act  of 
eighteen  hundred  and  sixty-two.  This  section  shall  take  ef- 
fect on  the  thirtieth  day  of  June  next,  and  be  applicable  to 
all  computations  of  net  earnings  thereafter;  but  it  shall  not 
affect  any  right  of  the  United  States  or  of  either  of  said  rail- 
road companies  existing  prior  thereto." 

The  question  growing  out  of  this  provision  is  mainly  con- 
nected with  the  use  of  the  word  "necessary"  along  with  the 
words  "expenses  actually  paid    •    •    •    in  operating"  the 
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road.    The  company  claims  that  the  expenses  embraced  in  the 
aforesaid  sam  of  $2,763,670.64  were  necessary  within  the  mean- 
ing of  the  statute  ^  the  government  contends  that  they  were 
not. 

Were  the  word  ''necessary''  omitted,  it  could  not,  we  think, 
be  justly  questioned  that  the  ruling  of  the  Supreme  Court 
would  directly  apply  to  and  fully  sustain  the  company's  posi- 
tion. Does  the  insertion  of  that  word  change  the  aspect  of 
the  case  in  this  regard  t  In  answering  this  question  we  must, 
of  course,  endeavor  to  get  at  the  meaning  of  the  word  in  that 
connection. 

In  McCulloch  v.  Maryland  (4  Wheaton,  316),  Chief-Justice 
Marshall,  in  delivering  the  opinion  of  the  Supreme  Court  on 
one  of  the  gravest  questions  of  constitutional  law  ever  brought 
before  that  tribunal,  considered  the  meaning  of  the  word  in 
that  clause  of  the  Constitution  which  gives  Congress  the  power 
''  to  make  all  laws  which  shall  be  necessary  and  proper  for 
carrying  into  effect  the  foregoing  powers,  and  all  other  powers 
vested  by  this  Constitution  in  the  government  of  the  United 
States  'y "  and  in  discussing  that  meaning  he  used  language 
which  we  consider  fairly  applicable  here. 

The  position  taken  in  the  argument  of  that  case,  and  which 
the  court  deemed  it  necessary  to  meet,  was  that  the  word  "  nec- 
essary "  limited  the  right  to  pass  laws  for  the  execution  of  the 
granted  powers  to  such  as  are  indispensable  and  without  which 
the  ]>ower  would  be  nugatory.  This  is  substantially  the  claim 
of  the  government  in  the  present  case  in  construing  the 
Thurman  Act.  If  we  sustain  it  we  can  allow  the  company  only, 
firsts  expenses  of  repair ;  and,  secondly^  expenses  indispensable 
to  the  mere  operating  of  the  road  as  a  highway  of  traffic,  without 
permitting  it  to  meet  out  of  its  earnings  the  growing  demands 
of  an  ever-increasing  business,  and  so  keep  itself  ready  and 
able  to  respond  efficiently  to  those  demands. 

The  Supreme  Court  expounded  the  meaning  of  the  contested 
word  as  follows : 

"  Is  it  true  that  this  is  the  sense  in  which  the  word  *  neces- 
sary' is  always  used?  Does  it  always  import  an  absolute 
physical  necessity,  so  strong  that  one  thing  to  which  another 
may  be  termed  necessary  cannot  exist  without  that  other  t 
We  think  it  does  not.  If  reference  be  had  to  its. use  in  the 
common  affairs  of  the  world  or  in  approved  authors,  we  find 
that  it  Irequently  imports  no  more  than  that  one  thing  is  con- 
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venient,  or  aseful,  or  essential  to  another.  To  employ  the 
means  necessary  to  an  end  is  generally  understood  as  employ- 
ing any  means  calcalated  to  produce  the  end,  and  not  as  being 
confined  to  those  single  means,  without  which  the  end  would 
be  entirely  unattainable.  Such  is  the  character  of  human  lan- 
guage that  no  word  conveys  to  the  mind  in  all  situations  one 
single  definite  idea;  and  nothing  is  more  common  than  to  use 
words  in  a  figurative  sense.  Almost  all  compositions  contain 
words  which  taken  in  their  rigorous  sense  would  convey  a 
meaning  different  from  that  which  is  obviously  intended.  It 
is  essential  to  just  construction  that  many  words  which  import 
something  excessive  should  be  understood  in  a  more  mitigated 
sense — in  that  sense  which  common  usage  justifies.  The  word 
<  necessary '  is  of  this  description.  It  has  not  a  fixed  charac- 
ter peculiar  to  itself.  It  admits  of  all  degrees  of  comparison, 
and  is  often  connected  with  other  words  which  increase  or  di- 
minish the  Anpression  the  mind  receives  of  the  urgency  it  im- 
ports. A  thing  may  be  necessary,  very  necessary,  absolutely* 
or  indispensably  necessary.  To  no  mind  would  the  same  idea 
be  conveyed  by  these  several  i)hrases.  •  •  •  This  word, 
then,  like  others,  is  used  in  various  senses;  and  in  its  con- 
struction the  subject,  the  context,  the  intention  of  the  person 
using  them,  are  all  to  be  taken  into  view.'' 

And  again,  in  The  Legal  Tender  Case  (110  U.  S.  E.,  421-440) 
the  Supreme  Court  said,  in  reference  to  the  same  words  in  the 
Constitution : 

"  By  the  settled  construction  and  the  only  reasonable  inter- 
pretation of  this  clause,  the  words  *  necessary  and  proper'  are  . 
not  limited  to  such  measures  as  are  absolutely  and  indispensa- 
bly necessary,  without  which  the  powers  granted  must  fail  of 
execution ;  but  they  include  all  appropriate  means  which  are  can- 
ducive  or  adapted  to  the  end  to  be  a^complisJi^d^  and  which,  in  the 
judgment  of  Congress,  will  most  advantageously  effect  it." 

In  the  light  of  these  expressions,  we  feel  quite  justified  in 
considering  the  word  *^  necessary  "  in  the  Thurman  Act  untram- 
meled  by  any  rigorous  obligation  to  imi)0se  on  it  a  severely 
restrictive  sense 

The  Union  Pacific  Railroad,  in  the  words  of  the  Supreme 
Court,  '^  was  a  national  work,  originating  in  national  necessi- 
ties, and  requiring  national  assistance.  •  •  •  Although 
this  road  was  a  military  necessity,  there  were  other  reasons 
active  at  the  time  in  producing  an  opinion  for  its  completion 
besides  the  protection  of  an  exposed  frontier.  There  was  a 
vast  unpeopled  territory  lying  between  the  Missouri  and  Sac- 
ramento Bivers,  which  was  practically  worthless  without  the 
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facilitiea  afforded  by  a  railroad  for  the  txansportation  of  per- 
sons and  property.  With  its  construction  the  agricaltoral  and 
mineral  resonrces  of  this  territory  could  be  developed,  settle- 
ments made  where  settlements  were  possible,  and  thereby  the 
wealth  and  power  of  the  United  States  largely  increased ;  and 
there  was  also  the  pressing  want,  in  time  of  peace  even,  of  an  im- 
proved and  cheaper  method  for  the  transportation  of  the  mails, 
and  of  supplies  for  the  Army  and  the  Indians.  It  was  in  the 
presence  of  these  facts  that  Congress  undertook  to  deal  with 
the  subject  of  this  railroad."  ( United  States  y.  Union  Paeifie 
B.  R.  Oo.j  91  U.  S.  B.,  72.) 

We  cannot  lose  sight  of  these  views  in  the  consideration  of 
the  present  controversy  without  doing  probable  injustice  to 
both  the  legislature  and  the  company.  We  cannot  regard  this 
subject  in  a  cramped  or  jealous  spirit ;  nor,  on  the  other  hand, 
can  we  treat  it  in  a  spirit  of  inconsiderate  liberality.  Our  in- 
quiry is,  what  may  the  intention  of  Congress  be  fairly  consid- 
ered to  have  been  in  the  use  of  the  words  <^  necessary  expenses 
in    •    •    •    operating"  the  road  f 

The  answer  to  this  involves,  also,  the  meaning  to  be  ascribed 
to  the  word  "  operating." 

In  its  restricted  sense  it  might  be  confined  to  the  mere  run- 
ning of  trains  over  the  road,  and  the  ordinary  incidents  there- 
of ^  but  we  do  not  feel  bound  so  to  limit  it.  We  think  it  was 
intended  by  the  legislature  to  be  understood  in  its  larger  and 
more  comprehensive  sense  of  fully  performing  the  greater  work 
which  the  road  was  intended  to  do,  in  promoting  the  reclaim- 
ing, peopling,  and  developing  of  "  a  vast  unpeopled  territory 
•  •  •  which  was  practically  worthless  without  the  facilities 
afforded  by  a  railroad  for  the  transportation  of  persons  and 
property." 

However  viewed,  it  was  quite  certain,  in  the  light  of  all  ex- 
perience, that  there  would  be  a  growth  in  the  business  of  this 
road.  It  was  not  supposable  that  its  traffic  would  remain  sta- 
tionary for  any  length  of  time.  As  settlements  were  made*along 
the  line,  its  business  would  increase;  in  what  ratio  time  alone 
could  determine.  Is  it  reasonable  to  suppose  that  this  was  not 
foreseen  by  Congress  f  And  if  foreseen,  is  it  fair  to  assume 
that  that  body  intended  to  enact  provisions  which  would  ob- 
struct the  efforts  of  the  company  to  meet  the  increase  !  We 
think  not.    On  the  contrary,  we  are  led  to  the  opposite  conclu- 
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sion.  It  seems  to  as  clear  that  when,  ia  the  Thurman  Act,  that 
body  used  the  terms  "  necessary  expenses  •  •  •  of  oper- 
ating" the  road,  it  referred  to  the  expenses  of  operating  it,  in 
all  respects,  pari  passu  with  all  the  fair  and  legitimate  demands 
of  the  basiness  coming  to  it ;  and  that  the  word  '^  necessary  " 
was  not  meant  in  its  most  stringent  and  restrictive  import,  but 
in  the  sense  of  limiting  the  company  to  snch  expenses  as  were 
bona  fide  conducive  or  adapted  to  that  end,  and  to  exclade  those 
which  were  not.  And  this  leads  as  to  the  ultimate  concla- 
sion  that  those  words  in  the  Tharman  Act  do  not  in  reality 
make  a  rale  different  from  that  indicated  by  the  Sapreme  Court 
in  99  U.  8.  R.,  402.  The  outlays  which  were  there  approved  in- 
cluded all  kinds  of  expenditures  which  the  company  now  claims 
a  right  to  deduct  from  its  gross  earnings  in  the  process  of  ascer- 
taining the  amount  of  its  net  earnings.  Hence,  in  our  opinion, 
the  company  is  just  as  much  entitled  to  deduct  them  now  as  it 
would  be  if  that  act  had  not  been  passed. 

Therefore,  our  judgment  is  that  the  company  is  entitled,  in 
ascertaining  the  net  earnings  between  July  1, 1878,  and  De- 
cember 31, 1882,  to  deduct  from  the  gross  earnings  of  that  pe- 
riod the  sum  of  $2,763,670.64  on  account  of  the  items  set  out 
in  Schedule  D  and  actually  paid  by  it  out  of  earnings  for  equip- 
ment and  improvements,  and  in  the  computation  of  the  net 
earnings  the  court  has  included  all  those  items  in  necessary  ex- 
penses of  operating  and  keeping  the  road  in  repair. 

Another  question  of  law  is  raised  on  the  construction  of  that 
part  of  the  Thurman  Act  which  requires  the  company  to  pay 
certain  money  into  the  Treasury  of  the  United  States. 

Section  2  requires  one-half  of  the  whole  amount  of  compen- 
sation which  may,  from  time  to  time,  be  due  to.  the  Union  Pa- 
cific Railroad  Company,  for  services  rendered  to  the  govern- 
ment, returned  by  the  defendants,  to  be  turned  into  the  sink- 
ing fund  thereinafter  provided,  for  the  uses  therein  mentioned  ; 
and  section  3  of  the  :ict  establishes  and  regulates  that  fund. 

Section  4  provides  as  follows  : 

"  That  there  shall  be  carried  to  the  credit  of  the  said  fund, 
bn  the  first  day  of  February  in  each  year,  the  one  half  of  tlie 
compensation  for  services  hereinbefore  named,  rendered  for  the 
government  by  said  Union  Pacific  Railroad  Company,  fiot  ap- 
plied in  liquidation  of  interest ;  and,  in  addition  thereto,  the 
said  company  shall,  on  said  day  in  each  year,  pay  into  the 
Treasury,  to  the  credit  of  said  sinking  fund,  the  sum  of  eight 
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huDdred  and  fifty  thousand  dollars,  or  so  mach  thereof  as  shall 
be  necessary  to  make  the  fire  per  centam  of  the  net  earnings 
of  its  said  road  payable  to  the  United  States  under  said  act  of 
eighteen  hundred  and  sixty-two,  and  the  whole  sum  earned  by 
it  as  compensation  for  services  rendered  for  the  United  States, 
together  with  the  sum  by  this  section  required  to  be  paid, 
amount  in  the  aggregate  to  twenty-five  per  centum  of  the 
whole  net  earnings  of  said  railroad  company,  ascertained  and 
defined  as  hereinbefore  provided,  for  the  year  ending  on  the 
thirty-first  day  of  December  next  preceding." 

We  do  not  feel  calKd  to  enter  on  an  extended  discussion  of 
the  section,  but  will  state  in  brief  terms  our  view  of  it. 

It  seems  quite  clear  to  us  that  the  purpose  of  that  act  was 
not  to  alter  the  provision  of  the  act  of  18G2  requiring  5  per  cent, 
of  the  net  earnings  to  be  paid  into  the  Treasury,  but  to  add 
thereto  so  much  of  $850,000  each  year  as  with  said  5  per  cent, 
and  the  whole  compensation  for  services  performed  for  the 
government  should  equal  25  per  cent,  of  its  net  earnings,  and 
no  more. 

In  accordance  with  these  views  the  defendants  are  entitled 
to  recover  on  their  counter-claim,  as  set  out  in  findings  xii  and 
xiii,  the  sum  of  $4,487,807.39;  deducting  the  amount  recover- 
able by  the  claimant,  $2,910,124.08,  leaves  a  balance  in  favor  of 
the  defendants  of  $1,577,683.31  for  the  purposes  set  forth  in 
the  acts  of  1862, 1864,  and  1878. 

On  the  whole  case  the  judgment  of  the  court  is  that  the  de- 
fendants are  entitled  to  judgment  against  the  claimants  for 
that  difierence,  and  it  will  be  so  entered  of  record. 

XOTE. — Chief  Justice  Drake  was  present  at  the  trial  and  de- 
termination of  this  case,  concurred  in  the  findings  of  fact  and 
conclusions  of  law  adopted  by  the  court,  and  was  engaged  in 
the  preparation  of  the  opinion  thereon  when  he  availed  him- 
self of  the  benefit  of  section  714  of  the  Revised  Statutes  by 
resigning  his  office,  January  12, 1885,  in  the  seventy -fourth  year 
of  his  age  and  the  fifteenth  of  his  service  as  Chief  Justice.  So 
much  of  the  foregoing  opinion  as  refers  to  the  matter  of  the  as- 
certainment of  the  net  earnings  of  the  road  was  prepared  by  him. 
He  took  no  part  in  any  case  subsequent  to  this. 

NoTT,  J.,  being  an  executor  of  an  estate  which  held  some 
of  the  stock  of  the  claimant's  company,  took  no  part  in  the 
decision. 
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ISAAC  WILMOTH  v.  THE  UliflTED  STATES. 

[No.  12907.    Decided  February  2,  1886.] 
On  the  Proofs. 

A  mail-iransportatlon  contractor  in  West  Virginia  renders  servioe  after 
the  State  of  Virginia  engages  in  war  against  the  United  States,  and 
before  the  creation  and  admission  of  the  State  of  West  Virginia. 
I.  Although  the  territory  of  West  Virginia  formed  a  part  of  the  State  of 
Virginia  when  the  latter  seceded,  yet,  as  a  State,  West  Virginia 
never  **  engaged  in  tear  againet  the  United  Siatee"  within  the  meaning 
of  the  Act  3d  March,  1877  (19  Stat.  L.,  pp.  344,  3fl2). 

II.  A  mail  contractor  in  West  Virginia  may  recoYcr  for  services  rendered 
subsequent  to  the  secession  of  Virginia,  on  the  17th  April,  1861. 

The  Beporters^  statement  of  the  case: 
The  facts  of  this  case  will  be  foand  set  forth  in  the  opinion 
of  the  court. 

Mr  George  A.  King  for  the  claimant. 

Mr.  OeorgeL.  Douglass  {with  whom  was  the  Assistant  At- 
torney'General)  for  the  defendants. 

Weldon,  J.,  delivered  the  opinion  of  the  court: 

ThiR  suit  was  brought  to  recover  compensation  for  mail  serv- 
ice performed  for  the  United  States  in  the  State  of  West  Vir- 
ginia from  April  1,  1861,  to  June  22  following. 

The  contract  under  which  the  service  was  rendered  provided 
that  the  compensation  should  be  at  the  rate  of  1195  per  year, 
commencing  July  1,  1859,  and  ending  on  the  30th  of  June, 
1803. 

The  defense  made  by  the  government  is  that  the  claimant 
is  not  entitled  to  recover,  because  of  the  presumption  that  the 
service  has  been  paid  for  by  the  Confederate  government,  un- 
der the  act  of  the  congress  of  the  Confederate  States  passed  on 
the  27th  of  September,  1862.  That  act  has  been  the  subject  of 
judicial  examination  in  this  court,  and  is  quoted  at  length  in 
the  case  of  HuMll  v.  The  United  States  (18  O.  Cls.,  180). 
2286  O  CLS 8 
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On  the  3d  March,  1877  (19  Stat.  L.,  344,  362,  ch.  105),  Con- 
gress made  an  appropriation  of  $375,000  for  the  parpose  of  pay- 
ing mail  contractors  for  mail  service  in  certain  States,  of  which 
West  Virginia  was  one,  for  the  years  1859, 1860,  and  1861,  and 
before  said  States  respectively  engaged  in  war  against  the 
United  States,  with  a  proviso  that  any  claim  which  had  been 
paid  by  the  Confederate  States  should  not  again  be  paid. 

In  giving  construction  to  said  act  it  was  held  by  this  court 
in  the  Hukill  Case  that  the  presumption  is  that  payment  was 
made  by  the  Confederate  authorities,  and  that  such  presump- 
tion must  be  overcome  before  the  claimant  is  entitled  to  re- 
cover. 

In  this  case  the  court  has  found  that  the  payment  teas  fu}t 
made  by  the  Confederate  government,  and  in  that  essential  par- 
ticular differs  from  the  Hukill  and  other  cases  decided  by  this 
court. 

In  consequence  of  an  order  made  by  the  Treasury  Depart- 
ment, requiring  the  adjustment  of  claims  under  the  act  of  March 
3, 1877,  to  be  within  two  years,  the  amount  of  the  appropriation 
reverted  to  the  Treasury,  and  this  proceeding  is  based  upon  the 
act  of  1877  as  one  of  the  grounds  of  recovery. 

Although  at  the  time  the  services  were  rendered  the  terri- 
tory of  West  Virginia  was  a  part  of  the  State  of  Virginia,  as  a 
State  it  never  did  engage  in  war  with  the  United  States,  never 
passed  an  ordinance  of  secession ;  but,  upon  the  contrary,  its 
origin  as  a  State  grew  out  of  the  attachment  of  its  people  to 
the  Union,  against  the  act  of  secession  passed  by  the  State  of 
Virginia  on  the  17th  of  April,  1861. 

The  people  living  in  the  territory  organized  as  the  State  of 
West  Virginia,  in  the  exercise  of  their  right  and  duty  to  adhere 
to  the  United  States,  formed  a  constitution,  and  were  by  Con- 
gress recognized  as  one  of  the  States  of  the  Union,  having  a 
complete  and  constitutional  existence  as  such. 

The  question  of  compensation  to  mail  contractors  under  the 
act  of  1877  came  before  this  court  in  the  case  of  Huffman  v. 
United  States  (17  C.  Cls.  B.,  55),  in  which  case  it  is  said: 

<<0f  course  if  there  were  such  contractors  in  those  three 
States,  Kentucky,  Missouri,  and  West  Virginia,  there  was  no 
reason  why  Congress  should  do  less  justice  to  them  than  to 
those  in  the  seceded  States,  and,  when  legislating  upon  the  sub- 
ject, it  was  natural  and  convenient  that  they  should  be  pro- 
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vided  for  by  the  same  statute;  but  it  does  not  follow  that  pro- 
visions applicable  to  contractors  within  the  seceded  States  are 
to  be  taken  as  applicable  to  those  in  Kentucky,  Missouri,  and 
West  Virginia.  The  statute  might  have  been  more  clearly  ex- 
pressed, yet  the  manifest  intent  is  that  mail  contractors  in  those 
three  States  shall  be  paid  the  amount  due  to  them  for  mail  serv- 
ice performed  in  1859, 1860, 1861,  while  in  the  case  of  the  se- 
ceded States  there  is  practically  a  further  limitation  imposed 
which  restricts  the  relief  to  service  in  those  years,  rendered  'be- 
fore 8aid  States  respectively  engaged  in  war  against  the  United 
States;  » 

Holding,  as  we  do,  that  a  proper  construction  of  the  act  of 
1877  does  not  include  West  Virginia  in  the  States  "  which  en- 
gaged in  war  with  the  United  States,"  and  that  said  State  did 
not  attempt  to  secede  from  the  Union,  but,  upon  the  contrary, 
its  existence  is  due  to  the  attempted  secession  of  the  State  of 
Virginia,  it  is  the  conclusion  of  the  court  that  the  plaintiff  is 
entitled  to  recover  for  the  time  in  which  he  carried  the  mails, 
and  for  which  he  was  not  paid,  amounting  to  the  sum  of  143.33, 
for  which  judgment  will  be  entered. 


BLISHA  A.  ADAMS  V.  THE  UNITED  STATES. 

LUTHEB  BRADFORD  v.  THE  SAME. 

[No«.  14417,  14418.    Decided  February  2,  1885.] 

On  the  Proofs. 

Inspectors  of  customs  are  appointed  by  the  Secretary  of  the  Treasury,  at 
a  deeiicnated  compensation  of  less  than  |3  per  day.  When  paid 
they  are  compelled  to  receipt  in  full  therefor. 
I.  When  a  statute  (Rev.  Stat.,  $  2733)  creates  an  office,  prescribes  its  du- 
ties, and  fixes  its  compensation,  the  appointing  power  has  no  con- 
trol over  compensation,  either  to  increase  or  diminish  it. 
II.  The  Revised  Statutes  {%  :^33)  fixed  the  pay  of  inspectors  of  customs, 
and  of  " oiker$ performing  the  dutieeof  inepeeton  ofctutomi"  ($  2738), 
at  |3  *' for  every  day  he  ihall  aeiually  he  employed";  and  an  inspector, 
or  person  acting  as  such,  may  recover  this,  though  by  the  terms  of 
his  appointment  he  was  to  receive  less. 

III.  A  public  officer  may  recover  the  lawful  compensation  of  his  office, 
notwithstanding  that  he  accepted  a  less  amount  and  receipted  in  full 
therefor. 
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Jlie  Reporters?  statement  of  the  case : 

The  facts  of  these  cases  will  be  foand  in  the  opinion  of  tbe 
conrt«  The  following  is  the  opinion  delivered  in  Adams's 
Case. 

Mr,  Henry  M.  Baker  for  the  claimants. 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendantii. 

Sgofield,  J.,  delivered  the  opinion  of  the  court : 

This  suit  grows  out  of  a  change  by  the  Revised  Statutes, 
possibly  iradvertently  made,  in  the  compensation  of  inspectors 
of  customs.  Prior  to  this  change  any  sum  less  than  $3  per 
day,  approved  by  the  Secretary  and  accepted  by  the  inspector, 
was  the  lawful  compensation.  The  Bevised  Statutes,  section 
2733,  fixed  the  minimum  compensation  at  $3  per  day.  By  Act 
of  March  3, 1881  (21  Stat.  L.,  429)  the  authority  to  agree  to  a 
compensation  less  than  S3  a  day  was  restored  to  the  Secretary. 
Between  these  two  dates  the  compensation  of  inspectors  was 
paid,  as  if  under  the  provisions  of  the  old  law,  or  by  a  change 
in  the  inspector's  title,  as  if  to  escape  the  provision  of  section 
2733,  at  a  less  rate  than  S3  a  day. 

By  the  Act  of  July  7,  1884  (23  Stat.  L.,  257),  an  appropria- 
tion is  made  to  pay  these  difference*,  but  with  a  proviso  that 
"no  part  of  the  money  appropriated  shall  be  paid  to  any  of  the 
claimants  until  the  Court  of  Claims  shall  have  heard  and  de* 
termined  all  the  questions  involved,  and  the  liability  of  the 
United  States  government  therefor,  in  at  least  one  test  case." 

The  claimant  was  one  of  the  inspectors  reduced  in  pay.  The 
court  has  found  (finding  vi)  that  this  and  the  case  of  Luther 
Bradford,  heard  and  decided  in  connection  with  it,  are  repre- 
sentatives of  all  the  cases  and  all  the  questions  involved  re- 
ferred to  by  said  act. 

The  facts  in  this  case  may  be  briefly  stated.  May  8, 1874, 
the.  claimant  was  duly  appointed  and  qualified  an  inspector  in 
the  Champlain  district  in  the  State  of  New  York  for  the  season 
of  navigation,  at  S2.50  a  day.  The  appointment  was  renewed 
on  the  same  or  similar  terms  from  year  to  year  until  1880,  when 
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he  wa«  appointed  a  depaty  collector.  In  some  of  these  appoint- 
ments the  compensation  was  stated  to  be  at  $3  a  day,  bnt 
limited  to  a  certain  amount  for  the  year.  During  all  this  time 
the  claimant  was  required  to  perform  and  did  perform  only  the 
duties  of  an  inspector.  For  his  service  he  was  paid  according 
to  the  rate  and  limitations  stated  in  the  several  appointments. 

The  difference  between  the  amount  thus  paid  and  the  amount 
claimed,  at  $3  a  day,  for  the  whole  time  of  service  subsequent 
to  June  22,  1874,  when  the  Revised  Statutes  took  effect,  is 
$804.85  in  favor  of  the  claimant. 

Is  he  entitled  to  claim  this  difference  notwithstanding  the 
orders  in  his  appointments  f 

The  law  creates  the  office,  prescribes  its  duties,  and  fixes  the 
compensation.  The  selection  of  the  officer  is  left  to  the  col- 
lector and  Secretary.  The  appointing  power  has  no  control,  be- 
yond the  limits  of  the  statute,  over  the  compensation,  either  to 
increase  or  diminish  it.  This  has  been  substantially  decided 
in  many  cases. 

{Converse  v.  United  States^  21  Howard,  463 ;  United  States  v. 
Williamson,  23  Wall.,  411;  United  States  v.  Laicson,  101  U.  S. 
K,  164;  United  States  v.  Mlsiborth,  101  U.  S.  E.,  170;  Hall  v. 
Wisconsin,  103  U.  S.  R.,  5;  AlUtaedVs  Case,  3  C.  01s.  R.,  284; 
Patton's  Case^  7  0.  Cls.  R.,  362 ;  Sleigh  v.  United  States,  9  0. 
01s.  R.,  369.) 

It  makes  nodififereuce  that  in  some  of  these  several  appoint- 
ments the  reduction  of  compensation  below  the  amount  allowed 
by  law  was  attempted  to  be  eftected  by  a  limitation  of  the 
amount  to  be  paid  in  the  year.  The  law  does  not  pay  the  in- 
spectors by  the  year,  but  by  the  day.  "  Bach  inspector,"  says 
section  2733,  Rev.' Stat.,  "shall  receive  for  every  day  he  shall 
be  actually  employed  in  aid  of  the  customs,  three  dollars."  If 
the  appointment  had  provided  for  his  discharge  when  the  com- 
pensation at  the  legal  rate  a  day  reached  a  specified  sum,  a 
ditt'erent  question  might  have  arisen.  It  did  not,  however,  so 
provide,  nor  was  he  so  discharged. 

The  court  is  of  the  opinion  that  so  long  as  his  time  and  serv- 
ice ran  on,  so  long  his  pay  at  the  legal  rate,  93  a  day,  ac- 
cumulated. 

It  is  true  that  in  1880  the  claimant  was  appointed  deputy  col- 
lector, and  at  some  other  period  of  service  as  deputy  collector 
and  inspector,  and  that  by  section  2634,  Rev.  Stat.,  the  Secre- 
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tary  is  authorized  to  limit  and  fix  the  compensation  of  deputy 
collectors ;  bat  section  2788  also  provides  that  '^all  aids  to  the 
revenue,  or  others  performing  the  duties  of  inspector  of  customs 
iu  any  collection  district,  shall  be  paid  the  same  per  diem  com- 
pensation as  inspectors  of  customs.'' 

The  court  has  found  (Finding  iii)  that  the  claimant  during 
all  his  terms  of  service  performed  the  duties  of  an  inspector, 
and  he  is  therefore  entitled  to  an  inspector's  pay. 

Monthly  vouchers  were  drawn  up,  reciting  the  number  of 
days  the  claimant  was  employed  during  the  month  and  the 
amount  of  compensation  allowed  by  the  collector  and  Secretary, 
ending  with  a  receipt  ^Mn  full  for  compensation  for  the  period 
above  stated,"  which  the  claimant  signed. 

We  do  not  think  he  thereby  relinquished  his  right  to  claim 
the  further  compensation  allowed  by  law.  If  the  appointing 
officer  has  no  power  to  change  the  compensation  of  an  inspect- 
or, certaintly  the  paying  officer  has  not  He  had  no  right  to 
exact  such  a  receipt  and  the  claimant  lost  nothing  by  signing  it. 
{Fisher^s  Case,  15  C.  Cls.  R.,  323 ;  Bostunck  v.  United  States^  94 
U.  S.  R.,  53.) 

Upon  these  principles  the  court  finds  there  is  still  due  the 
claimant  $804.85,  and  judgment  will  be  entered  in  his  favor  for 
that  amount. 

At  the  same  time  the  following  opinion  was  delivered  and 
judgment  was  rendered  iu  the  case  of  Bradford : 

ScoFiELD,  J.,  delivered  the  opinion  of  the  court : 

The  principles  decided  in  the  case  of  Elisha  A.  Adams,  antej 
govern  this  case. 

The  claimant  held  an  office  in  the  customs-revenne  service  at 
Portland,  Me.,  from  November  30,  1875,  to  December  1,  1877, 
by  virtue  of  an  appointment  of  the  collector  approved  by  the 
Secretary  of  the  Treasury. 

Daring  this  period  of  service  he  was  successively  designated 
as  inspector,  night-watchman,  and  night-inspector,  but  under 
each  and  all  of  these  titles  he  was  required  to  perform,  and  did 
perform,  the  duties  of  an  inspector.  He  was  actually  employed 
in  these  duties  seven  hundred  and  thirty-one  days,  and  was  paid 
only  at  the  rate  of  $2  a  day,  though  he  gave  receipts  <<  in  full." 
By  section  2733  of  the  Revised  Statutes  an  inspector's  compen- 
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satioii  is  S3  a  day ;  and  by  section  2738  all  persons  performing 
the  duties  of  au  inspector  are  entitled  to  an  inspector's  pay. 

We  hold,  as  we  held  in  the  Adams  Oase,  that  neither  the  ap- 
pointing nor  the  paying  officer,  unless  specially  authorized  so 
to  do,  has  power  to  reduce  or  change  the  compensation  allowed 
by  law  to  any  other  officer  of  the  government. 

The  claimant  was  entitled  to  claim  $1  a  day  for  the  seven 
hundred  and  thirty-one  days'  service  more  than  he  was  paid. 

Judgment  will  be  entered  in  his  favor  for  $731. 


JAMES  H.  DENNIS  V.  THE  UNITBD  STATES. 

[No.  147,  Congress.    Decided  Febraary  2,  1S85.] 
On  the  defendants?  Motion. 

The  case  is  traDsmitted  by  a  committee  of  the  House  of  Representatiyes. 
Some  of  the  counts  in  the  petition  are  for  work  and  material  furnished, 
with  the  allegation  that  the  defendants  accepted  the  same  and 
promised  to  pay  the  reasonable  yalue  thereof.  Other  counts  allege 
breaches  of  contract  other  than  that  of  non-payment. 
I.  Where  ^the  j^etition  in  a  case  transmitted  under  the  Bowman  Act  (22 
Stat.  L.|  p.  485)  contains  counts  for  liquidated  and  others  for  unliq- 
uidated damages,  the  court  has  jurisdiction  by  virtue  of  the  former, 
and  the  case  will  not  be  dismissed  for  want  of  jurisdiction  because  of 
the  latter. 

II.  The  executive  officers  have  jurisdiction  of  claims  for  money  due  on  con> 
tracts,  though  the  exact  amount  be  not  fixed  thereby ;  but  not  of 
claims  founded  on  neglect  or  breach  of  obligations  contrary  to  the 
terms  of  a  contract. 

The  Reporters^  statement  of  the  case : 

The  nature  of  the  motion  and  the  facts  on  which  it  was  ba«ed 
appear  in  the  opinion  of  the  court. 

Mr.  Assistant  Attomey-Oeneral  Simons  for  the  motion. 
Mr.  James  Lowndes  opposed. 

KiCHABDSON,  Ch.  J.,  delivered  the  opinion  of  the  court : 
This  case  was  transmitted  to  the  court  by  the  Committee  on 
Claims  of  the  House  of  Bepresentatives,  by  order  of  July  5, 
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1884,  nnder  the  provisioBS  of  the  Batcman  Act  (22  Stat.  L., 
485). 

On  the  1st  day  of  November,  1884,  the  claimant  filed  his 
petition,  according  to  the  rales,  setting  oat  several  causes  of 
action.  The  Assistant  Attorney-General  now  moves  to  dis- 
miss the  case  for  want  of  jarisdiction,  alleging  as  the  ground 
for  it  that  the  claims  appear  to  be  barred  by  the  statate  of 
limitation,  which  by  section  3  of  said  act  deprives  the  coart  of 
jarisdiction. 

In  the  cases  of  McClure  &  Forter  (19  C.  Cls.  R.,  18)  we  held 
that  claims  were  not  barred,  within  the  meaning  of  that  section, 
if  they  were  open  to  investigation,  a^astment,  or  settlement  by 
any  tribunal  or  public  officer.  We  also  held  that  there  was  no 
statate  of  limitations  applicable  to  the  statement  and  adjust- 
ment of  the  ordinary  claims  and  accounts  of  which  tbe  depart- 
ments have  jurisdiction. 

If,  therefore,  the  petition  sets  out  any  claims  which  are 
within  the  jurisdiction  of  the  accounting  officers  of  the  Treas- 
ury, they  are  not  barred,  and  may  be  transmitted  to  this  court 
for  trial  and  the  finding  of  facts. 

We  think  that  such  claims  are  set  out  in  the  petition.  The 
first  nine  items  or  counts  allege  substantially  that  between  the 
31st  of  October,  1868,  and  April,  1872,  at  the  request  of  the 
United  States,  the  claimant  did  work  and  furnished  material 
for  the  defendants,  which  they  actually  received  and  accepted, 
and  promised  to  pay  him  the  reasonable  value  thereof,  and 
have  not  paid  the  same.  These  allegations  set  out  claims 
which  come  within  the  ordinary  duties  of  the  accounting  officers 
of  the  Treasury  Department  to  settle  and  adjust,  under  the  pro- 
visions of  Revised  Statutes.  That  is  sufficient  to  take  the  case 
out  of  the  provision  of  the  last  clause  of  the  third  section  of 
the  Bowman  Act,  even  though  there  be  other  causes  of  action 
set  out  in  the  petition  which  have  been  wholly  barred,  and 
which  no  tribunal  or  public  officer  has  the  power  to  settle  and 
adjust. 

The  tenth,  eleventh,  and  thii*teenth  items  or  counts  allege 
breaches  of  contract  on  the  part  of  the  defendants  other  than 
in  the  non-payment  of  money  due  for  work  done  or  materials 
furnished,  and  for  which  they  are  liable,  if  liable  at  all,  only 
for  unliquidated  damages.  We  have  repeatedly  held  that  the 
accounting  officers  of  the  Treasury  Department  have  no  juris- 
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diction  of  snch  claims.  The  claimant  might  have  brought  his 
action  in  this  conrt  for  the  recovery  of  snch  damages  within 
six  years  after  they  accrued,  but  as  he  did  not  do  so,  and  his 
right  now  to  bring  snch  action  is  gone,  that  part  of  his  claim 
is  forever  barred,  and  we  can  have  no  jurisdiction  of  it  ex- 
cept by  act  of  Congress,  or,  perhaps,  by  reference  by  either 
house  of  Congress,  under  Revised  Statutes,  section  1059. 

Technically,  all  claims  for  money,  due  on  contracts,  where  the 
exact  amount  payable  is  not  thereby  fixed,  as  in  the  case  of 
goods  purchased  or  work  done  without  an  agreed  price,  are 
claims  for  unliquidated  damages.  But  they  arise  necessarily 
and  of  course  from  otherwise  fulfilled  and  executed  agreements, 
and  their  settlement  rarely  requires  anything  more  than  the 
ordinary  processes  of  accounting,  the  prices  being  readily  de- 
termined by  the  vouchers  and  reports  of  the  public  officers  in- 
curring the  expenses,  or  by  other  means  within  reach  of  the  ac- 
counting officers,  who  very  properly  take  jurisdiction  and  pass 
upon  such  claims.    {McClur^s  Case^  19  C.  Cls.  R.,  179.) 

When  serious  controversies  arise  in  such  cases  they  may  be 
transmitted  to  this  court  tor  adjudication,  under  either  the  Re- 
vised Statutes,  section  1063,  or  the  Bowman  Act  (March  3, 1883, 
ch.  116,  22  Stat.  L.,  485). 

But  claims  for  unliquidated  damages  founded  on  neglect  or 
breach  of  obligations  contrary  to  the  terms  of  a  contract,  and 
not  necessarily  arising  therefrom,  are  of  quite  a  different  class. 
They  must  be  sustained  by  extraneous  proof,  often  involving 
a  broad  field  of  investigation  and  requiring  the  application  of 
judgment  and  discretion  upon  the  measure  of  damages  and 
the  weight  of  conflicting  evidence.  As  was  said  in  Potcer^s  Case 
(18  C.  Cls.  R.,  275),  "The  results  to  be  reached  in  such  cases 
can  in  no  sense  be  called  an  account,  and  are  not  committed 
by  law  to  the  control  and  decision  of  Treasury  accounting  offi- 
cers.*'  (See  Brannen^s  Cdse^  post  — ,  where  the  authorities  are 
more  fully  cited.) 

The  conrt  has  jurisdiction  of  those  claims  set  out  in  the  pe- 
tition which  might  have  been  adjusted  in  the  Treasury  De- 
partment, and  that  is  sufficient  to  require  us  to  proceed  with 
the  case. 

The  defendants'  motion  is  overruled. 
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JAMBS  E.  HAKKISON  v.  THE  UNITED  STATES. 

[No.  12391.    Decided  Febrnary  2,  1885.] 

On  the  Proofs. 

The  Secretary  of  the  Interior,  upon  an  ex  parte  report  of  special  agents  of 
the  Pension  Bureau  charging  the  claimant  with  misrepresentation 
and  fraud  in  obtaining  his  certificate,  orders  that  he  be  dropped 
from  the  pension  list. 
I.  The  provision  in  the  Revised  Statutes  ((  4739)  which  authorizes  the 
Secretary  of  the  Interior  to  strike  fitim  the  pension  roll  **  the  name 
of  any  person*^  whenever  it  appears  **  that  euchfiamewas put  upon  such 
roll  through  faUe  or  fraudulent  representation f"  includes  all  pensioners. 
II.  The  Act  2bth  July,  1882  (22  Stat.  L.,  p.  175),  is  in  the  form  of  a  revision 
of  Kev.  Stat.,  $  4744,  and  may  be  regarded  as  a  legislative  construc- 
tion of  it. 
III.  The  power  of  revision  of  the  pension  roll  is  inherent  in  the  necessities 

of  the  Pension  Bureau  and  in  the  nature  of  its  decisions. 
lY.  A  pension  is  a  gratuity  involving  no  claim  of  right,  nor  agreement  of 

parties,  nor  rights  of  third  persons, 
y.  The  statutes  relating  to  fraudulent  pension  cases  examined  and  stated. 
YI.  The  cases  wherein  it  has  been  held  that  long-continued  construction 
of  doubtful  statutes  by  executive  officers  should  not  be  disturbed, 
reviewed. 

The  Reporters^  statement  of  the  case : 
The  facts  of  this  case,  so  far  as  they  are  inYolved  in  the  de- 
cision, will  be  found  stated  in  the  opinion  of  the  conrt. 

Mr.  Oeorge  A.  King  for  the  claimant : 

1.  The  mere  reading  of  section  4739  and  of  the  act  of  Febru- 
ary 14, 1871  (16  Stat.  L.,  411),  from  which  it  was  taken,  shows 
that  its  provisions  were  intended  to  be  entirely  confined  to 
cases  of  the  war  of  1812. 

2.  The  adjudication  of  the  pension  claim  by  the  Commissioner 
of  Pensions,  and  the  issue  of  a  pension  certificate,  are  necessary 
before  the  claimant  can  maintain  any  action  for  his  pension  in 
any  court.  {Mrs.  Daily^s  Case^  0.  Cls.  B.,  144, 1881 ;  Donnelly^s 
Casey  id.)    After  its  allowance,  and  the  issue  of  the  certificate, 
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an  action  may  be  maintained  for  the  anpaid  arrears  in  this 
court.  ( U.  8.  V.  Bovten^  100  U.  9.  E.,  508,  affirming  Bowen^s 
Case^  14  C.  Gls.  E.,  1G2.)  The  nature  of  such  an  allowance  as 
this  is  stated  by  Mr.  Chief  Justice  Waite  in  the  case  of  U.  8. 
V.  Kaufman  (96  U.  8.  R.,  667,  570). 

Patents  for  land  and  patents  for  inventions  are  issued  by  ex- 
ecutive officers,  but  cannot  be  withdrawn  by  them  without  due 
process  of  law.  {Denamore  v.  Scofield,  102  U.  S.  E.,  375 ;  U.  8. 
V.  Schurz,  102  U.  8.  E.,  378;  U.  8.  v.  Stone,  2  Wall.,  525.)  The 
same  rule  must  hold  as  to  pensions,  which  are  part  of  the  pub- 
lic debt  of  the  United  8tates.  (Constitution  IT.  8.,  amendments, 
art.  14,  sec.  4.)  And  at  common  law  such  pensions  were  con- 
sidered property  to  such  an  extent  that  they  might  be  assigned. 
(2  8tory,  Eq.  Jur.,  1040  F.) 

The  head  of  a  department  has  no  right  to  revoke.adjudica- 
tions  made  by  his  predecessor ;  and  a  fortiori  a  Commissioner 
of  Pensions  possesses  no  such  power.  (U.  8.  v.  Bank  of  the 
MetropoliSy  15  Pet.,  377, 400.)  Even  a  court  possesses  no  power 
to  revoke  its  judgments  after  the  term  has  gone  by.  (17.  8.  v. 
Throckmorton,  98  U.  S.  E.,  61;  Osborn's  Case,  9  C.  Cls.  E.,  153.) 

3.  The  manner  of  the  exercise  of  the  power  of  the  Secretary 
and  Commissioner,  if  such  power  exists,  is  conclusive  against 
its  validity  in  the  present  case.  The  record  shows  that  no 
notice  was  ever  given  to  the  claimant  of  the  proceedings  to  set 
aside  his  pension  certificate,  and  that  he  was  never  even  noti- 
fied of  the  names  of  the  witnesses  until  their  statements  were 
obtained  by  the  call  of  this  court.  ^N^otice  is  essential  to  the 
validity  of  all  judicial  or  quasi  judicial  proceedings.  ( The  Mary, 
9  Cranch,  126;  Ux  parte  Eobinson,  19  Wall.,  505;  Windsor  v. 
McVeigh,  93  U.  8.  E.,  274;  Hitton  v.  City  of  Camden,  39  ]^.  J. 
Law,  122 ;  Young  v.  Overseers  of  Hardiston,  2  Green,  517,  520 ; 
y.  J.  Turnpike  Co.  v.  Holland,  2  Harrison,  337,  339 ;  Fisher  v. 
ilfcGirr,  IGray,  J,34.) 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- Gen- 
eral) for  the  defendants : 

The  law  lodges  the  duty  of  ascertaining  whether  any  person 
is  rightfully  and  legally  entitled  to  the  new  grant  in  the  Com- 
missioner of  Pensions  and  the  8ecretary  of  the  Interior.  The 
rule  already  laid  down  by  this  court  in  regard  to  its  jurisdic- 
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tiou  over  pension  claims  is  applicable  here.  {Daily^s  Catte^  17  G. 
CIs.  E.,  147.)  It  is  in  evidence  that  the  claimant  has  filed  in 
the  Pension  Office  a  formal  application  for  the  arrears  which 
he  here  claims.  This  court  cannot  divest  the  Commissioner  of 
his  jarisdiction  over  that  application. 

It  is  true  that  patents  for  land  cannot  be  withdrawn  by  the 
execative  officers  who  issae  them,  withoat  dae  process  of  law; 
but  this  is  because  a  patent  for  land  is  evidence  of  a  contract 
between  the  United  States  and  the  patentee. 

But  a  pension  certificate  is  not  evidence  of  a  contract.  TSo 
pensioner  has  a  vested  legal  right  to  his  pension.  Pensions  are 
the  bounties  of  the  government,  which  Congress  has  the  right 
to  give,  withhold,  distribute,  or  recall,  at  its  discretion.  ( U.  8. 
V.  Teller^  107  U.  S.  R.,  68;   Walter  v.  Cotter^  19  How.,  358.) 

The  distinction  between  a  pension  certificate  and  a  patent  for 
land  or  for  inventions  is  that  the  latter  passes  transferable 
property,  while  the  former  but  designates  the  recipient  of  an 
untransferable  gratuity. 

Express  delegation  of  power  was  not  necessary.  The  power 
to  cancel  follows  and  dwells  with  the  power  to  issue,  in  all  pen- 
sion cases. 


ScoFiBLD,  J.,  delivered  the  opinion  of  the  court : 

June  22, 1874,  the  claimant  w^s  <luly  "  inscribed  on  the  pen- 
sion list,"  and  received  a  certificate  to  that  efi:*ect. 

April  14,  1877,  upon  a  report  of  special  agents  charging 
misrepresentation  and  fraud  in  obtaining  the  certificate,  the 
claimant,  by  order  of  the  Secretary  of  the  Interior,  was  dropped 
from  the  pension  list. 

The  case  only  involves  the  right  of  the  Secretary  to  strike 
irom  ''  the  list  of  invalid  pensions"  a  name  which  he  has  found, 
upon  evidence  furnished  him  through  an  ex  parte  mve^tigsition 
by  special  agents,  was  placed  there  through  false  and  fraudu- 
lent representations. 

This  action  of  the  Secretary  was  based  upon  the  authority 
supposed  to  be  given  in  section  4739  of  the  Eevised  Statutes 
and  in  accordance  with  the  long  practice  of  the  department. 
That  section  is  as  follows : 

'*  Sec.  4739.  Before  the  name  of  any  person  is  placed  upon 
the  pension  roll  under  the  three  preceding  sections,  proof  shall 
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be  made,  nnder  sach  regnlations  as  the  Secretary  of  the  Inte- 
rior may  preecribe,  that  the  applicant  is  entitled  to  a  pension 
under  the  provisious  of  the  sections  herein  cited ;  and  the  Sec- 
retary of  the  Interior  shall  cause  to  be  stricken  from  the  pen- 
sion-roll the  name  of  any  person,  whenever  it  appears  by  proof 
satisfactor3^  that  such  name  was  put  upon  such  roll  through 
false  or  fraudulent  representations." 

If  the  latter  clause  of  this  section  can  be  considered  as  ex- 
tending to  all  pensioners,  the  authority  is  abundant  Whether 
it  does  so  extend  is  not  clear.  The  section  was  originally  en- 
acted February  14,  1871  (16  Stat.,  411),  as  part  of  the  law 
granting  pensions  to  soldiers  of  the  war  of  1812,  and  subse- 
quently re-enacted  in  the  Revised  Statutes.  The  first  clause 
of  the  section  relates,  by  its  own  limitation  and  citation,  ex- 
clusively to  the  soldiers  of  that  war,  but  the  latter  clause,  it 
is  claimed,  relates  to  all  pensioners.  The  language  of  this 
latter  clause  is  indeed  broad  enough  to  include  all  pensioners. 
It  has  no  restrictive  words.  The  supposed  restriction  is  derived 
entirely  from  the  fact  that  the  first  clause  of  the  section,  by  its 
own  terms,  relates  only  to  the  pensioners  of  the  war  of  1812. 

There  are  several  oUier  statutes  which  support  the  construc- 
tion given  by  the  Secretary  of  the  Interior  to  section  4739. 
Section  4720,  first  enacted  March  3, 1873  (17  Stat.,  569),  au- 
thorizes the  Commissioner  of  Pensions  to  suspend  payment  of 
pensions,  though  granted  by  special  acts  of  Congress,  ''upon 
satisfactory  evidence  that  fraud  was  perpetrated  in  obtaining 
such  special  act.''  It  is  said,  with  much  reason,  that  it  would 
be  very  strange  that  authority  should  be  given,  when  fraud  is 
suspected,  to  suspend  pensions  granted  by  special  acts  of  Con- 
gress, and  withheld  when  granted  by  the  department.  This 
provision  would  indicate  that  in  the  judgment  of  Congress  the 
Secretary  and  Commissioner  already  had  that  power  over  pen- 
sions allowed  by  themselves. 

Again,  section  4744  authorizes  the  Commissioner  to  detail 
special  agents  '^  to  investigate  suspected  attempts  at  fraud  on 
the  government  through  and  by  virtue  of  the  provisions  of 
the  pension  laws."  If  this  investigation  is  to  be  confined  to 
unsuccessful  attempts  at  fraud,  the  section  has  little  or  no 
bearing  ux>on  the  case ;  but  if  it  can  be  construed  to  extend  to 
attempts  partially  or  temporarily  successful,  it  would  indicate 
an  intention  on  the  part  of  Congress  that  the  evidence  thus 
obtained  should  be  acted  upon  according  to  the  provision  of 
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section  4739.  By  the  Act  of  July  25, 1882  (22  Stat.  L.,  175),  the 
power  is  given  to  the  Commissioner,  through  special  agents,  to 
investigate  all  cases,  both  pending  and  adjudicated.  This  en- 
actment is  in  the  form  of  a  revision  of  section  4744,  and  may 
be  regarded  as  a  legislative  construction  of  it. 

We  cannot  suppose  that  Congress  intended  that  evidence  of 
fraud  thus  obtained  should  be  laid  away  in  a  pigeon-hole.  It 
must  have  been  intended  for  use ;  and  in  what  way  could  it  be 
used  except  in  a  revision  of  the  pension  roll  ? 

Aside  from  these  statutes,  the  power  of  revision,  as  the  gov- 
ernment counsel  has  argued,  may  well  be  considered  to  be  in- 
herent in  the  nature  of  the  first  decision  as  well  as  in  the  ne- 
cessities of  the  bureau.  The  pension  is  a  gratuity.  It  involves 
no  claim  of  right,  no  agreements  of  parties,  and,  as  it  is  not 
assignable,  no  acquired  rights  of  third  parties.  (Section  4745, 
Bev.  Stat.)  The  law  describes  a  class  of  persons  upon  whom 
it  chooses  to  bestow  its  bounty. '  The  Secretary  and  Commis- 
sioner are  directed  to  find  out  and  make  a  list  of  persons  thus 
described.  The  proceedings  and  evidence  are  largely  ex  parte. 
From  the  vast  number  of  applicants,  the  work  mnst  be  per- 
formed and  the  roll  made  up,  for  the  most  part,  by  the  clerks. 
If  placing  the  name  of  an  applicant  upon  the  roll  is  to  be  con- 
sidered a  judicial  act,  should  it  not  be  considered  only  a  judg- 
ment nisi  f 

The  practice  of  the  department  to  drop  from  the  roll  names 
that  have  been  placed  there  by  misrepresentation  and  fraud  is 
of  long  duration.  Even  if  the  Secretary's  construction  of  the 
statute  were  doubtful,  we  should  not  feel  called  upon,  under 
former  rulings  of  this  court  and  the  Supreme  Court,  to  overturn 
a  practice  long  continued,  apparently  necessary  for  the  honest 
administration  of  the  i>ension  laws,  well  known  to  Congress 
and  supported  at  least  indirectly  by  the  many  provisions  of 
law  above  cited. 

In  Edwardffs  Lessee  v.  Darby  (12  Wheat.,  210)  the  Supreme 
Court  says : 

^<  In  the  construction  of  a  doubtful  and  ambiguous  law,  the 
contemporaneous  construction  of  those  who  were  called  upon 
to  act  under  the  law  and  were  appointed  to  carry  its  provisions 
into  effect  is  entitled  to  very  great  respect." 

In  United  States  v.  Moore  (95  U.  S.  B.,  763)  the  opinion  in 
Edwards's  Lessee  is  cited  with  approval,  and  the  court  adds, 
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^^And  oaght  not  to  be  overruled  without  cogent  reasons."  This 
opinion  is  again  approved  in  United  States  v.  Pugh  (99  U.  S. 
E.,  265),  and  the  court  there  says: 

"  While  the  question  is  one  by  no  means  free  from  doubt,  we 
are  not  inclined  to  interfere,  at  this  late  day,  with  a  rule  that 
has  been  acted  on  by  the  Court  of  Claims  and  the  Executive 
for  so  long  a  time." 

The  same  principle  was  decided  by  this  court  in  Hdhn^s  Oase 
(14  C.  Cls.  B.,  305),  and  affirmed  by  the  Supreme  Court  (107  U. 
S.  R.,  402).  Also  in  Alexander's  Case  (12  Wall.,  177,  and  7  C. 
Cls.  R.,  205);  WrigMs  Case  (15  C.  Cls.  E.,  87);  and  Brown^s 
Case  (18  C.  Cls.  E.,  537),  affirmed  by  the  Supreme  Court  (113 
U.  S.,  668). 

If  the  practice  of  the  department  is  found  to  contravene  the 
beneficent  intentions  of  the  government,  the  ear  of  Congress 
is  ever  open  to  the  complaints  of  its  beneficiaries. 

The  petition  of  the  claimant  is  dismissed. 


THE  OLD  DOMINION  GEANITE  COMPANY,  ASSIGNEE, 
V.  THE  DISTEICT  OP  COLUMBIA. 

JOHN  A.  HURLEY  v.  THE  SAME. 

[No8.  214, 370.    Decided  Febraary  2,  1885.] 

On  the  Proofs. 

A  contract  contains  the  usual  clause  authorizing  the  District  to  withhold 
payments  antil  the  contractor  produce  satisfactory  evidence  that  his 
workmen  have  been  paid.  An  engineer  of  the  District  notes  on  a 
statement  of  account  that  money  is  to  be  withheld  in  favor  of  one 
G. ;  but  the  contractor  is  paid  in  full  and  the  claim  is  rejected  by 
the  Board  of  Andit. 
I.  This  court  has  no  jurisdiction  of  claims  rejected  by  the  Board  of  Audit. 
(DUtriot  ClakM  Jet  1880,  21  Stat.  L.,  p.  284.) 

II.  A  provision  anthorizing  the  District  to  retain  money  until  the  con- 
tractor produce  satisfactory  evidence  that  he  has  paid  his  workmen, 
is  an  option  which  may  be  waived.  The  workmen  acquire  no  right 
by  virtue  of  it. 
III.  The  fact  that  an  engineer  noted  on  a  statement  of  a  contractor's  ac- 
count that  money  was  dne  to  one  of  his  workmen,  created  no  con- 
tract between  the  District  and  the  workman. 
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The  Reporters^  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the  court : 
I.  That  on  the  26th  day  of  October,  1872,  John  Bardsley  en- 
tered into  a  contract,  duly  signed,  with  the  Board  of  Public 
Works  of  the  District  of  Oolumbia,  for  the  improvement  of 
Eleventh  street  southwest,  the  parts  of  which  material  in  these 
caaes  are  as  follows : 

'^  This  contract,  made  and  concluded  this  twenty-sixth  day 
of  October,  in  the  year  one  thousand  eight  hundred  and  sev- 
enty-two, by  and  between  Henry  D.  Cooke,  Alexander  E. 
Shepherd,  James  A.  Magruder,  S.  P.  Brown,  and  Adolph  Cluss, 
coimtituting  and  composing  the  Board  of  Public  Works  of  the 
District  of  Oolumbia,  of  the  first  part,  and  John  Bardsley,  of 
Philadelphia,  Pa.,  of  the  second  part,  witnessetb : 

"First.  That  the  said  party  of  the  second  part  has  agreed, 
and  by  these  presents  doth  agree,  with  the  said  party  of  the 
first  part,  for  the  consideration  hereinafter  mentioned  and  con- 
tained, and  under  the  penalty  expressed  in  a  bond  bearing 
even  date  with  these  presents  and  hereunto  annexed,  to  furnish 
at  his  own  proper  cost  and  expense  all  the  necessary  materials 
and  labor,  and  in  a  good,  firm,  and  substantial  manner  to  grade 
and  set  the  curbstones  on  Eleventh  street  west,  between  Water 
and  B  streets  south,  in  the  city  of  Washington,  D.  G. ;  also  to 
lay  and  put  down  the  pavement  known  as  and  called  the '  gran- 
ite Belgian  block  pavement '  on  said  Eleventh  street,  between 
the  points  aforesaid,  the  £^id  grading,  curbing,  and  Belgian 
pavement  to  be  completed  in  every  respect  in  accordance  with 
the  specifications  following,  to  wit: 

•  •  •  •  •  •  • 

"  Seventh.  It  is  further  agreed  that  the  said  party  of  the 
second  part  shall  punctually  pay  the  workmen  who  shall  be 
employed  by  him  on  work  under  this  contract,  in  cash  current, 
and  not  in  what  is  denominated  store  pay  or  orders;  and  that  he 
will  from  time  to  time,  and  as  often  as  may  be  required  by  said 
party  of  the  first  part,  furnish  to  said  party  satisfactory  evi- 
dence that  all  persons  who  have  done  work  or  furnished  mate- 
rials have  been  paid  as  herein  required.  And  if  such  evi- 
dence is  not  furnished,  such  sum  or  sums  as  may  be  necessary 
for  such  payment  or  claims  shall  be  retained  by  said  party  of 
the  first  part  until  the  said  claims  shall  be  fully  satisfied. 

•  •  •  •  •  •  • 

*'  Tenth.  It  is  further  agreed  that  the  said  party  of  the  sec- 
ond part  shall  receive  the  following  prices  a«full  compensation 
for  furnishing  all  the  materials  and  labor  which  may  be  re- 
quired in  the  prosecution  of  the  whole  of  the  work  to  be  done 
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under  this  agreement,  and  in  all  respects  completing  the  same, 
to  wit : 

*'  Grading,  thirty  (30)  cents  per  cubic  yard,  to  include  the  first 
two  hundred  (200)  feet  of  hauling,  and  one  (I)  cent  per  cubic 
yard  for  every  additional  two  hundred  (200)  feet  of  hauling. 

*'  Setting  curbstones  new,  8"  per  lin.  ft.,  forty  (40)  cents. 

u  a  a    g//    u    i4    u    thirty  (30)  **' 

a  «(  u    5//    u    a    u    twenty-five  (25) " 

"Resetting    "  old   4"    "    "    "    fifteen  (15)  " 

"Granite  Belgian  block  pavement,  per  square  yard,  (3.45) 
three  dollars  and  forty-five  cents. 

"  Grading  of  old  gravelled  streets,  for  first  two  feet,  per  cubic 
yard.  40  cents;  which  said  sums  or  prices  the  said  party  of 
the  nrst  part  shall  pay  to  the  said  party  of  the  second  part  as 

herein  provided. 

•  «  •  •  •  «  • 

"  In  witness  whereof  the  parties  to  these  presents  have  here- 
unto set  their  hands  and  seals  the  day  and  year  first  above 
written." 

II.  It  appears  on  the  book  of  charges  of  the  Board  of  Public 
Works  that  the  following  claims  were  filed  against  John  Bards- 
ley  with  the  Board  of  Public  Works  or  Board  of  Audit,  at  the 
times  and  for  the  amounts  as  follows : 

1873. 

Feb.     12.  Bill  of  Peter  McNamara 775  00 

July    21.  BillofW.  H.  Baura 200  00 

Bill  of  Andrew  Gleaeon 590  00 

1874. 

June    17.  Bill  of  J.  W.  Wholly 400  00 

Sept.     3.  BiU  of  Chas.  Nice 53  90 

Dec.      5.  Bill  of  Cha«.  E.  Fanning 12  50 

5.  Bill  of  Peter  Matthews 7  50 

5.  BillofMich'lTouhy 12  00 

|2, 050  90 

III.  Upon  the  completion  of  the  work,  the  same  was  meas- 
ured by  the  engineers  of  the  District,  and  certified  to  and  paid 
as  follows : 

"  pavements  fojel  sidewalks  and  caeriagb-ways. 

*<  Washington,  D.  C,  Nov.  29, 1873. 

**  Board  of  Puhlic  Works  TJ,  0.  to  Jno.  Bardsley,  Dr, 

4,421  ruDuiDg  feet  6-inch  new  granite  curb,  and  setting,  at  142 

centa  per  foot 6, 277  82 

84  ninniDg  feet  6-inch  new  b.  b.  curb,  at  142  cents  per  foot..  119  28 
116  rnuniug  feet  6-inch  granite  circular  curb,  and  setting,  205 

cents  per  foot 237  80 

10,800  cubic  yards  grading,  at  40c.  per  yard 4,320 

692  cubic  yards  grading,  at  30c.     "     '*     207  60 

11,492  cubic  yards  haul,  4,000  ft.  over  200  ft.,  at  50c.  per  yard.. .  5, 746 

10,541  square  yards  Belgian  pavement  laid,  at  345  cents  per  yard.  36,262  95 

2286  O  CLS 9 
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55  square  yards  Belgian  pavement  relaid,  at  60  cents  per 

yard 87  60 

153,196  96 
Property 5,109  79 


Deduct  oerts.    136ofT3 $15,000 

807     "     7,160  92 

1141     "     5,000 

796      74 22  75 


48,069  16 


Certs 27,183  67 

27, 183  67  

20,905  49 
Dednot  for  repairs,  as  per  file  charge  376 7  00 


20,896  49 
Hold  amount  involved  in  charges  of  McNamara,  Baum,  Oleason, 
and  Wholly,  as  per  charges  book 1,965  00 

18,933  49 

^^  I  hereby  certify  that  I  have  measared  and  iuspected  the 
work  done  by  Jno.  Bardsley  on  the  improvement  of  11th  street 
S. W.,  between  B  and  Water  sts.,  in  sqVs  embraced  in  the  fore- 
going bill,  which  work  was  done  nnder  the  order  of  the  Board 
of  Public  Works  (contract  No.  1588),  and  find  it  correct  as  to 
quantity  and  quality,  and  that  the  work  has  been  done  and 
material  and  labor  furnished  as  per  contract  and  specifications. 

**Chas.  E.  Baenby, 

<^  Assistant  Engineer. 

"DatedSTov.  29, 1873. 

"  Approved  Nov,  29, 1873. 

'*  Adolf  Cluss, 
^^  Engineer  B.  P.  TT.,  in  Charge. 

'^1  certify  that  the  foregoing  bill  is  correct  in  form,  and  that 
the  prices  are  according  to  contract,  and  is  therefore  audited 
in  the  sum  of  eighteen  thousand  nine  hundred  and  twenty- 
three  and  ^  dollars. 

'*J.  C.  Lay, 

"Dated  June  17,  1874.  ''Auditor  B.  P.  W. 

"(Indorsed:)  Account  B.  P.  W.,  11830,  vol.  4, 1873.  Final 
measurement.  Received  certificate  No.  1800,  dated  June  17, 
1874,  for  $18,933.49.    John  Bardsley.  ^ 

Subsequently  an  additional  payment  was  made  as  follows: 
"Washington,  D.  C,  Sept.  11, 1875. 

*'  District  of  Columbia  to  John  BarMejff  Dr, 

For  contract  No.  588.    Surface  11th  S.  W.,  B  to  Water. 

Balancedne $1,965  00 

Deduct  cert.  10609 T75  00 


Balance 1,190  00 

Schedule  of  charges  filed  herewith. 
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Kep^rtert'  ttftteaeBt  of  the  t%%t, 
"(Indorsed:) 

"Oppicb  Boasd  of  Audit, 

"  Washington^  Sept.  11, 1875. 
"The  within  claim  against  the  Board  of  Public  Works  has 
been  examined,  and  am't  dae  $1,190.00. 

"Chas.  a.  Appel, 

''Ast^tAoc^t. 

"Dec.  4, 1874.  Received  certificate  No.  10609,  for  $775.00, 
issaed  to  J.  Bardsley  for  nse  of  P.  McNaraara. 

"Peteb  McNamaba, 
"Per  Theodob  Sheokels." 

lY.  In  auditing  the  measurement  set  forth  in  finding  ii,  the 
said  Bardsley  was,  by  mistake,  allowed  for  the  hauling  of 
11,492  cubic  yards  of  grading,  4,000  feet  over  200  feet,  the  sum 
of  50  cents  per  cubic  yard,  $5,746,  when,  by  the  terms  of  his 
contract,  he  was  entitled  only  to  the  sum  of  20  cents  per  cubic 
yard,  $2,298.40,  making  an  overaUowance  of  $3,447.60. 

y.  On  the  2l8t  and  27th  of  June,  1872,  respectively,  the  fol- 
lowing letters  were  written  to  said  Bardsley: 

"BoABD  OF  Public  Woeks 

"DisTBioT  OF  Columbia, 
^^Washingtonj  D.  C,  June  21,  1872. 
"Sib:  Tour  bid,  dated  the  18th  of  this  month,  for  laying 
stone  pavement,  has  been  received,  and  the  board  has  agreed 
to  give  you  a  contract  for  laying  fifty  thousand  yards.    The 
street  or  streets  will  be  designate  by  the  board  and  a  contract 
prepared  in  a  few  days. 
"By  order  of  the  board. 
"Very  respectfully, 

"Chas.  S.  Johnson, 

^^Ass^t  Secretary. 
"To  John  Babsdlby,  Esq., 

^' Philadelphiay  Pa.^ 

"BoABD  OF  Public  Wobks 

"District  of  Columbia, 
"  Washingtanj  June  27,  »872. 
"  John  Baedslby,  Esq., 

"  1625  Pine  Street,  Philadelphia,  Pa.  : 
"  Sib  :  Referring  to  letter  forwarded  you  from  this  oflSce, 
dated  June  21, 1872,  awarding  contract  for  furnishing  and  lay- 
ing fifty  thousand  yards  of  stone,  I  am  instructed  to  inform 
you  that  a  large  portion  will  belaid  on  East  Capitol  street,  and 
this  will  make  Third  or  Fourth  street  the  best  place  to  land 
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the  stone.    If  yuii  will  come  to  Washiiigtou  the  board  will  con- 
tract with  you  for  the  whole  of  the  work. 
"  By  order  of  the  board. 

**Chas.  S.  Johnson, 

"  AsftH  Secretary. '^ 

VI.  Said  Bardsley  made  preparation  and  commenced  the 
work  of  paving  East  Capitol  street,  but  it  does  not  appear 
how  much  work  he  did.  Afterwards  he  was  awarded  a  con- 
tract to  pave  Eleventh  street  southwest,  set  forth  in  finding  i, 
and  removed  his  materials  to  and  paved  said  Eleventh  street 
therewith.  During  the  existence  of  the  Board  of  Public  Works 
he  never  presented  or  preferred  any  claim  for  any  work  on 
East  Capitol  street. 

After  the  abolition  of  the  Board  of  Public  Works  said  Bards- 
ley presented  the  following  claim  for  work  claimed  to  have 
been  done  on  East  Capitol  street  aggregating  $3,121,  and  said 
claim  was  examined  and  rejected  by  the  Board  of  Audit: 

*' Philadelphia,  Pa.,  Sept.  5,  1874. 

^*  Board  of  Public  WorkSy  city  of  JVashingtoHj  D.  C,  to  John  Bardsley, 

1872. 
Sept.  30.  To  work  doDc  and  material  furnished  on  East  Capitol 
St.,  between  2ud  and  4th  sts. : 

To  time  of  pavers  and  laborere  in  preparing  and  laying;; 
1,000  .vds.  of  granite  pavement  between  points  named, 
including  time  in  removing  material  from  said  street : 

To  G  pavers,  23  days,  at  84.50  each  per  dav $G2l  00 

**  3  rammers,  26   "      **    3.00     *'       *' '  *•    2:34  00 

"« laborers,  28  •*       "    2.U0     "       "     "     336  00 

To  wharfat^e  paid  T.  E.  Clark  Co.  (on  granite  blocks), 
f»ot  of  4th  St.  east SM  00 

To  bill  of  Peter  McNamara  for  hauling  blocks  from  foot 
of  4th  St.  to  E.  Capitol  st.,  thence  to  11  St.,  as  per 
claim  tiled  against  me  in  the  department 775  00 

Actual  cost  of  hauling  granite  from  East  Capitol  st.  to 
11  St.  S.  W.,  exclusive  of  P.  McNumura's  bill 315  00 

Claim  of  Andrew  Gleason  for  gravel  furnished  ou  East 
Capitol  street,  between  points  named,  as  tiled  against 
me  in  the  department 590  00 

3  121  00 

VII.  Said  Bardsley,  at  the  date  thereof,  made  the  following 
assignment : 

"  These  presents  witnesseth  that  I,  John  Bardsley,  of  the 
city  of  Philadelphia,  State  of  Pennsylvania,  having  a  large  sum 
of  money  due  to  me  from  the  District  of  Columbia,  on  account 
of  labor  performed  and  for  materials  furnished  to  said  District 
of  Columbia,  under  contracts  with  and  orders  from  the  duly 
authorized  agents  of  said  District,  and  that,  in  consideration 
of  materials  furnished  to  me  by  the  Old  Dominion  Granite  Com- 


Old  Dominion  Granite  Co.  v.  Dist.  op  Columbia.    133 

OpiBioB  Of  the  eovrt. 

pany  of  Virginia,  I  do  hereby  assign  all  my  rights,  title,  and 
interest  in  the  aforesaid  indebtedness  of  the  District  of  Colum- 
bia to  me,  and  all  claims  which  I  may  have  against  the  said 
District  of  Columbia,  to  the  Old  Dominion  Granite  Company 
of  Virginia ;  and  this  instrument  further  witnesseth  that  I 
have  made  no  previous  assignment  or  transfer  of  my  claims 
against  the  District  of  Columbia. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand  and 
seal  this  10th  day  of  August,  A.  D.  1880. 

*'J0HN  Babdslby." 

Andrew  Gleason,  named  in  findings  i,  ii,  and  vi.  made  the 
following  assignment  at  the  date  thereof: 

'*  Washington,  D.  C,  March  20, 1883. 
"For  value  received,  I  hereby  transfer,  assign,  and  set  over  to 
John  A.  Hurley  all  my  right,  title,  and  interest  in  and  to  a  cer- 
tain claim  against  the  District  of  Columbia  arising  under  con- 
tract 2^^o.  588,  made  by  JohnBardsley  with  the  said  District  on 
the  26th  day  of  October,  A.  D.  1872,  the  same  being  for  work 
and  labor ;  the  amount  of  said  claim  is  $500,  with  interest,  which 
was  deducted  from  the  amount  due  said  Bardsley  under  said 
contract  and  retained  by  said  District. 

''Andrew  Gleason.'' 

Mr.  Woodbury  Blair  for  the  Old  Dominion  Granite  Com- 
pany. 

Mr.  B.  H.  Webb  for  the  claimant  Hurley. 

Mr,  John  C,  Fay  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

Richardson,  Ch.  J.,  delivered  the  opinion  of  the  court : 

The  claimant  in  each  of  these  consolidated  cases  claims  under 
John  Bardsley,  who  did  work  for  the  District  under  contract 
with  the  Board  of  Public  Works. 

The  Old  Dominion  Granite  Companj'  of  Virginia  claims  by 
virtue  of  an  assignment  made  by  said  Bardsley  August  10, 
1880.  The  findings  show  that  previous  to  that  date  the  de- 
fendant had  paid  to  said  Bardsley  not  only  all  that  was  due  him 
for  work  and  materials,  but  had  actually,  by  mistake,  over- 
paid him  to  a  considerable  amount.  Nothing,  therefore,  passed 
by  the  assignment,  and  that  company  has  no  cause  of  action. 

The  claim  of  Hurley  is  quite  different,  and  involves  a  ques- 
tion of  law.     Andrew  Gleason  had  a  demand  of  $590  against 
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said  Bardsley  for  work  done  for  hi  in  in  performing  hia  contract 
with  the  District,  and  he  filed  that  claim  with  the  District 
anthorities. 

By  the  terras  of  the  contract  between  said  Bardsley  and  the 
board  of  Public  Works  it  was  provided  (in  the  usual  form  of  the 
Board's  contracts)  that  he,  said  Bardsley,  '^  will  from  time  to 
time,  and  as  often  as  may  be  required  by  said  party  of  the  first 
part,  furnish  to  said  party  satisfactory  evidence  that  all  per- 
sons who  have  done  work  or  furnished  materials  have  been 
paid  as  herein  required.  And  if  such  evidence  is  not  furnished, 
such  sum  or  sums  as  may  be  necessary  for  such  payment  or 
claims  shall  be  retained  by  said  party  of  the  first  part  until  the 
said  claim  shall  be  fully  satisfied." 

In  stating  the  account  between  Bardsley  and  the  District, 
Ifovember  29,  1874  (finding  iii)  the  assistant  engineer  noted, 
^<  Hold  amount  involved  in  charges  of  McNamara,  Baum,  Glea- 
$on^  and  Woolly,  as  per  charges  book,  $1,965,''  and  he  was  paid 
the  balance  after  making  that  dednctiou. 

Subsequently  it  appeared  that  there  was  an  overpayment  of 
much  more  than  the  amount  of  this  deduction,  so  that  in  x>oint 
of  fact  nothing  was  held  back,  and  nothing  remains  due  on 
Bard^ley's  contract. 

In  1872  Bardsley  presented  to  the  Board  of  Audit  a  bill  of 
items  in  which  was  included  the  claim  of  Andrew  Gleason,  and 
the  same  was  rejected  by  the  board. 

This  court  has  no  jurisdiction  of  claims  rejected  by  the  Board 
of  Audit.  (Act  of  June  13, 1880,  ch.  243,  §  8 ;  1  Supplement  to 
Rev.  SUt.,  562.) 

March  20,  1883,  Andrew  Gleason  assigned  his  claim  to  the 
present  claimant.  Hurley. 

The  question  is  whether  Gleason  ever  had  a  claim  which  he 
could  enforce  against  the  District.  We  think  not.  The  pro- 
vision in  the  contract  with  Bardsley  that  if  he  did  not  furnish 
evidence  that  all  persons  who  had  done  work  or  furnished  ma- 
terials had  beeu  paid,  then  such  sums  as  might  be  necessary 
for  such  payment  should  be  retained  by  the  defendant  until 
said  claims  should  be  fully  satisfied,  was  a  contract  only  be- 
tween him  and  the  District,  to  which  neither  Gleason  nor  any 
other  workman  was  a  party.  The  defendant  might  waive  it 
and  pay  the  contractor  in  full,  or  might  retain  the  money  until  the 
contractor  paid  his  workmeu.  It  was  optional  with  the  Dis- 
trict to  take  either  course.    The  workmen  acquired  no  rights 
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by  virtue  of  the  provision  to  compel  the  District  to  pay  them 
out  of  money  due  the  contractor. 

It  would  be  an  unreasonable  construction  to  give  to  the  con- 
tract that  the  defendant  intended  to  make  itself  liable  to  suits 
by  all  the  contractor's  workmen  whom  he  neglected  to  pay. 
There  is  no  express  agreement  to  that  effect,  and  none  can  be 
implied  from  its  language. 

That  Gleason  filed  his  claim  with  the  District  authorities, 
and  the  engineer  noted  it  on  Bardsley's  account,  did  not  create 
a  contract  with  Gleason  on  the  part  of  the  defendant.  The 
latter  might  have  held  and  retained  that  amount  from  the 
money  due  Bardsley  until  he  furnished  evidence  of  the  pay- 
ment of  the  claim,  but  it  did  not  subject  it«elf  to  suit  with  Bard- 
sley's  creditors,  and  thus  take  upon  itself  any  controversies 
between  those  parties  or  any  defenses  which  might  be  raised 
against  the  validity  of  the  claim.  {Dayton's  Case^  18  C.  Gls. 
E.,  13.) 

It  was  not  until  March,  1883,  more  than  seven  years  after 
Bardsley  had  been  fully  paid,  and  more  than  eight  years  after 
the  Board  of  Audit  had  rejected  t'"»e  claim  of  Gleason  presented 
by  Bardsley,  that  Gleason  assigned  the  same  to  the  present 
claimant.  Hurley. 

The  judgment  of  the  court  is  that  the  petition  in  each  case 
be  dismissed. 


ANDREW  A.  LIPSCOMB,  ADMINISTRATOR  OF  ESLIN, 
V.  THE  DISTRICT  OF  COLUMBIA. 

[No.  180.    Decided  February  9,  1885.] 

On  the  Proofs. 

On  a  filial  acconnt  a  coutractor  is  charged  with  12,414  yards  of  blue  rock 
at  75  cents  per  yard.  His  attorney  receives  the  balance  due,  and  re- 
ceipts in  full  therefor.  His  administrator  sets  up  that  the  deduction 
should  have  been  for  5,933  loadSj  at  75  cents  per  load. 

Where  a  contractor,  by  his  attorney,  agreed  that  certain  rock  furnished,  him 
by  the  defendant  should  be  charged  at  75  cents  per  yard,  and  accepted 
payment  of  the  balance  without  protest,  his  administrator  is  bound 
thereby. 

The  Reporters^  statement  of  the  case : 

The  following  are  the  facts  of  the  case  so  far  as  they  are  in- 
volved in  the  decision : 
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in.  The  Toacher  issued  apoj  final  measurement  in  payment 
of  work  under  said  contract  is  as  follows : 

"  Washington,  D.  C,  Sept.  21th,  1873. 

"  Board  of  Public  Works  D,  C.  to  G,  If,  G,  Eelin,  Dr, 

1,562  Bqaare  yardu  new  brick  pavement  laid,  at  100  cents  per 

yard $1,562  00 

1,588  square  feet  of  flagging  for  crossings  laid,  at  60  cents  per 

foot 952  80 

2,177  running  feet  6-inch  new  gran,  curb,  and  setting,  at  |i.42 

per  foot 3,091  34 

11  running  feet  6>incli  old  b.  s.   cnrb  reset,  at  30  cents  per  foot  3  30 

2,200  lin.  feet  16-inch  new  gutter-flag  laid,  at  50  cents  per  foot..     1, 100  00 

4,733  cubic  yards  grading,  at  30  cents  per  yard 1, 419  90 

4,733  cubic  yards  haul,  600  ft.  over  200  ft.,  at  7^  cents  per  yard.        354  97 
12,414  square  yards  blue-rock  pavement  laid,  at  |1.50  per  yard. .  18, 621  00 

27,  lOi  31 
Deduct  property  as  above 13,340  26 

13,765  05 
Retain  5c.  per  yd.  on  1,562  yds.  pavement 78  10 


13,686  95 

"  Received,  Dec.  2d,  1873,  certificates  Nos.  4195,  4196,  4197, 
4198,  4199,  4200,  4201,  4202,  and  4203,  for  $13,686.95. 

<*Jambs  Eslin,  Attorney.^ 

IV.  The  following  are  the  items  composing  the  deduction 
made  in  the  voucher  dated  September  27, 1873,  which  items  in 
the  following  form  were  written  on  the  voucher ;  the  receipt  in 
finding  iii  is  on  back  of  the  voucher : 

Extract  from  file  paper  Xo.  5. — Final  measurement  of  September  27th  j  1873. 

Deduct    2,171  ft.  of6-in.  curb,  at  Si.  12  .t 2,431  52 

l,588sq.  ft.  flagging,  at  48 762  24 

2,200  ft.  of  gutter-stone,  at  38 836  00 

12,414  sq.  yds.  blue  rock,  at  75 9,310  50 

13,340  26 

V.  It  does  not  appear  that  the  party  executing  the  receipt 
dated  December  2,  1873,  objected  to  the  deductions,  but  gave 
the  receipt  for  the  amount  after  the  said  deductions  were  made 
from  the  $27,105.31  mentioned  in  finding  iii,  or  that  any  mis- 
take was  made  in  the  charges  of  the  deductions. 

Mr.  William  B.  King  for  the  claimant. 

Mr.  John  C.  Fay  (with  whom  was  the  Assistant  Attorney- 
Oeneral)  for  the  defendant. 
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Weldon,  Jm  delivered  the  opinion  of  the  court : 

On  the  trial  of  this  case  all  claims  were  abandoned  by  the 
petitioner  except  $4,860.75  erroneonsly  charged  to  decedent  in 
voucher  dated  September  27, 1873,  set  forth  In  finding  iii,  and 
the  retain  alleged  in  the  pet^ion.  It  is  insisted  that  12,414 
yards  of  blue  rock,  at  75  cents  per  yard,  in  finding  iv,  should 
have  been  charged  as  5,933  loads  of  rock,  at  75  cents  per  load. 
The  court  having  found  that  no  mistake  in  fa<;t  was  made  in 
the  charge,  that  the  decedent,  by  his  attorney,  agreed  to  such 
charge,  and  accepted  payment,  without  objection  or  protest, 
upon  the  basis  of  75  cents  per  yard,  his  administrator  is  bound 
thereby. 

This  brings  us  to  the  counter-claim  ;  and  as  the  court  has 
found  that  the  decedent  was  not  indebted  to  the  defendant  for 
materials  furnished,  the  counter-claim  must  be  disallowed. 

Upon  this  state  of  fa<5t8  the  claimant  is  entitled  to  recover 
the  sum  of  $149.47,  due  and  payable  as  set  forth  in  the  conclu- 
sion of  law,  and  for  that  amount  judgment  will  be  entered. 


THADDEUS  THAYEE  V.  THE  U^^ITED  STATES. 

[No.  14461.    Decided  February  9,  1885.] 

On  the  Proofs. 

Certain  Chippewa  Indians  have  lands  allotted  for  their  individual  property 
and  are  put  in  possession.  Before  the  allotments  are  approved  And 
patents  issne,  the  Indians,  for  parposes  of  improvement  and  cultiva- 
tion, cut  and  sell  small  quantities  of  saw-logs.  The  sale  is  approved 
by  the  government  agent,  and  the  logs  are  taken  possession  of  by 
the  purchaser.  Subsequently  agents  of  the  Land  Offioe,  under  in- 
stri^ctions  of  the  Interior  Department,  seize  and  sell  the  logs.  The 
proceeds  thereof  are  in  the  Treasury. 
I.  Though  the  government  be  not  responsible  for  the  trespass  of  officers 
who  illegally  seize  the  property  of  a  citizen,  yet  if  the  proceeds  pass 
into  the  Treasury  the  government  will  be  liable  on  implied  contract 
to  account  to  the  owner  therefor, 
n.  This  court  has  jurisdiction  of  an  action  to  recover  money  in  the  Treas- 
ury derived  from  the  sale  of  property  illegally  seized  and  sold  by 
agents  of  the  government. 
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III.  Where  individual  Indians  have  been  pat  in  possession  of  land  as  proa- 

pective  owners,  they  have  a  right  to  cut  and  sell  timber  for  purposes 

of  improvement  and  cultivation,  though  the  patents  conferring  a  legal 

title  to  the  land  have  not  issued. 
ly.  Where  patents  have  issued,  the  government  is  e8tox>ped  from  setting 

up  a  claim  for  waste  committed  by  the  patentees  on  the  ceded  lands. 

The  Beporters*  statement  of  the  case : 

The  following  are  the  fa<2t8  of  the  case  as  found  by  the  court: 

I.  The  claimant,  a  licensed  trader  at  the  Lac  Court  d'Oreilles 
Beserration,  in  the  State  of  Wisconsin,  in  the  year  1881,  pur- 
chased, in  the  month  of  February,  1881,  with  the  approval  of 
S.  E.  Mahan,  then  acting  agent  at  the  La  Pointe  Agency,  from 
the  Indians  Bida-ua-kwad  187,000  feet  of  pine  logs  and  from 
Chiz-ai-aw  15,000  feet  of  pine  logs. 

II.  The  said  logs  were  cut  by  said  Indians  (Bi-da-na-kwad  and 
Ghiz-ai-aw)  from  the  lands  allotted  to  them  September  24, 
1878,  by  the  then  agent,  J.  L.  Mahan,  and  Special  Agent  B.  J. 
Brooks,  of  the  defendants,  under  the  provision  of  the  third  ar- 
ticle of  the  treaty  with  the  Chippewas  of  September  30, 1854 
(10  Stat,  at  L.,  1109),  to  wit:  Allotment  No.  12,  Bi-da-na-kwad, 
lot  4,  section  31,  township  40,  range  6  west,  37.38  acres,  and  lot  5, 
section  31,  township  40,  range  6  w^!St,  34.22  acres ;  allotment 
No.  13,  Chizai-aw,  lot  3,  section  31,  township  40,  range  6  west, 
47.10  acres,  and  SE.  ^  of  the  SE.  ^  section  31,  township  40,  range 
6  west,  40  acres.  The  allotments  were  approved  March  11, 1881, 
and  patents  issued  thereon  June  20,  1881,  by  the  Department 
of  the  Interior.  Prior  to  the  allotment  the  lands  had  been  sur- 
veyed and  subdivided  preparatory  thereto,  and  subsequently 
the  Indians  were  allowed  to  occupy  and  cultivate  each  his  own 
tract.  Farmers  were  sent  out  by  the  government  to  instruct 
them  in  the  improvement  and  cultivation  of  the  land.  The 
Indians  from  whom  the  claimant  purchased  the  logs  were  in  the 
possession  of  their  respective  tracts  at  the  time  the  logs  were 
cut,  and  cut  them  for  the  purpose  of  cultivation  and  improve- 
ment thereof. 

III.  The  claimant  purchased  said  logs  at  the  rate  of  $2.50  per 
thousand  feet, and  paid  said  Bi-da-nakwad,  in  goods, provis- 
ions, and  money,  for  his  said  187,000  feet  of  logs,  to  the  amount 
of  $504.60,  or  $36.50  in  excess  of  the  price  of  the  logs.  He  also 
paid  saidX3hiz-ai-aw  for  his  15,000  feet  of  logs,  in  goods,  provis- 
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ioDS,  and  money,  to  the  amoant  of  $59.95,  or  J|22.45  in  excess 
of  the  price  of  the  logs. 

IV.  The  said  logs  were  delivered  by  the  said  Indians  on 
Pokagamon  Greek,  within  the  Indian  reservation,  to  the  claim- 
ant, and  were  by  him  marked  with  his  initials.  Sabseqaently 
George  A.  Henry  and  Benjamin  F.  Millard,  special  agents  of 
the  defendants,  on  the  29th  day  of  April,  1881,  in  pursuance  of 
instructions  from  the  Department  of  the  Interior,  seized  and 
took  possession  of  the  said  logs  and  320  feet  of  other  lumber, 
the  property  of  the  claimant,  and  sold  the  same  to  Stocking 
and  Stevens  for  the  sum  of  $809..:0,  which  sum  was  subse- 
quently turned  over  to  the  government  and  covered  into  the 
Treasury. 

V.  The  said  Henry  aud  Millard,  when  they  seized  and  took 
possession  of  said  logs  for  the  United  States,  moved  them  be- 
hind the  dam  of  the  claimant,  which  was  located  on  Pokagamon 
Creek,  and  known  as  "Thayer's  Dam,''  without  his  consent, 
and  the  said  Millard,  the  deputy  of  said  Henry,  gave  stxict  and 
positive  orders,  in  the  spring  of  1881,  that  no  one  should  raise 
the  gates  or  interfere  with  the  dam,  during  which  time  a  freshet 
of  the  Pokagamon  Creek  occurred,  and  broke  down  part  of  the 
dam  and  otherwise  injured  it  to  the  extent  of  $200. 

Mr,  T.  J5.  N.  McPherson  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants  : 

The  sale  was  illegal,  and  the  government  had  a  right  to  the 
possession  of  the  logs.  ( United  States  v.  Cook,  19  Wall.,  391 ; 
Cotton  V.  United  States,  11  How.,  229.) 

There  seems  to  be  no  doubt  that  the  purchase  and  sale  were 
bona  fide  transactions  for  value.  But  the  claimant  was  bound 
to  be  advised  of  the  law,  and  he  bought  these  logs  from  the 
Indians  at  his  peril.  If  the  transaction  was  illegal,  he  must 
suffer  unless  relieved  by  Congress. 

This  court  has  jurisdiction  only  in  cases  ex  contractu.  An 
implied  contract  to  pay  does  not  arise  where  the  officer  of  the 
government,  asserting  its  ownership,  commits  a  tort  by  taking 
forcible  possession  of  property  of  an  individual.  (Langford  v. 
The  U.  «.,  101  U.  S.  R.,  341.) 
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ScoFiELD,  J.,  delivered  the  opinion  of  the  court : 

Prior  to  September  24,  1878,  the  United  States  had  made 
surveys  and  subdivisions  of  the  Lac  Court  d'Oreilles  Reserva- 
tiouj  in  the  State  of  Wisconsin,  before  reserved  for  the  use  of 
the  Chippewa  Indians,  and  on  that  day.  under  the  direction  of 
its  agents,  made  an  allotment  of  the  subdivisions  to  individual 
Indians,  for  their  own  separate  use  and  occupation.  The  In- 
dians were  put  in  possession  of  their  several  tracts,  and  from 
that  time  forward  treated  them  as  their  own.  Some  time  elapsed 
before  the  reports  of  these  agents  could  be  examined  and  ap- 
proved in  the  Interior  Department,  but  the  examination  was 
finally  completed  and  the  approval  given  March  11,  1881.  In 
pursuance  of  the  allotments,  patents  were  issued  to  the  Indians 
for  their  several  tracts  in  the  following  June. 

In  the  mean  time  farmers  had  been  sent  by  the  government 
to  instruct  the  Indians  in  the  settlement,  improvement,  and 
cultivation  of  their  lands. 

Two  of  the  Indians,  for  the  purpose  of  improvement  and 
cultivation,  cut  small  quantities  of  saw-logs,  amounting  in 
all  to  202,000  feet,  hauled  them  to  a  neighboring  creek,  and  in 
February,  1881,  sold  them  to  the  claimant.  The  price  paid  was 
$2.50  a  thousand  feet.  The  sale  was  approved  by  the  govern- 
ment agent,  the  logs  delivered,  taken  into  the  claimant's  pos- 
session, and  marked  with  his  initials. 

About  two  months  after  this  sale  and  delivery,  agents  of  the 
General  Land  Office,  under  instructions  of  the  department, 
seized  and  sold  the  logs.  The  proceeds  of  the  sale  amounted 
to  $809.20,  which  amount  was  forwarded  to  and  covered  into 
the  Treasury  of  the  United  States. 

The  fact  that  the  logs  were  in  the  peaceable  possession  of 
the  claimant,  under  a  claim  of  ownership,  was  sufficient,  noth- 
ing more  appearing,  to  support  an  action  of  trespass  against 
the  agents  and  their  vendees  for  the  value  of  the  logs,  or,  waiv- 
ing the  trespass,  for  the  money  derived  from  the  sale. 

The  claimant  did  not  choose  to  pursue  these  parties,  but  in- 
stead has  brought  his  suit  against  the  government. 

Assuming  that  the  logs  belonged  to  the  claimant,  and  the 
agents  were  mere  trespassers,  for  what,  if  anything,  is  the  gov- 
ernment responsible!  Certainly  not  for  the  trespass  and 
wrong-doing  of  its  officers.    But  having  received  the  money  into 
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its  custody  without  any  just  or  legal  right  thereto,  the  law,  in 
our  opinion,  implies  a  contract  to  account  to  the  owner  of  it, 
which  can  be  enforced  in  this  court. 

This  question  arose  in  the  case  of  the  United  States  v.  The 
State  Bank  (IOC.  Cls.  R,  519).  The  opinion  of  the  court,  as  well 
condensed  in  the  head-note,  says :  '^  While  the  party  cannot 
set  up  the  wrongful  acts  of  its  officers  against  the  government, 
neither  can  the  government  set  up  the  wrongful  acts  of  it« 
officers  to  relieve  itself  from  its  lawful  liabilities."  The  case 
was  appealed  to  the  Supreme  Court,  and  in  affirming  the  judg- 
ment of  the  court  below,  the  court  (96  U.  8.  R.,  30)  says : 

**  Surely  it  ought  to  require  neither  argument  nor  authority 
to  support  the  proposition  that  when  the  money  or  property  of 
an  innocent  person  has  gone  into  the  coffers  of  the  nation  by 
means  of  a  fraud  to  which  its  j^geut  was  a  party,  such  money  or 
property  cannot  be  held  by  the  United  States  against  the  claim 
of  the  wronged  and  injured  party." 

But  the  defendants  go  behind  the  claimant's  possession  and 
attempt  to  disprove  his  title  to  the  logs  by  showing  title  in 
themselves  to  the  laud  from  which  they  were  cut.  Here  again 
they  are  confronted  with  the  possession  of  the  claimant's  vend- 
ors. More  than  two  years  before,  the  Indians  had  been  placed 
in  possession  of  the  lands — not  to  account  for  the  mesne  profits, 
not  to  pay  rent,  but  to  settle  and  improve  them  as  prospective 
owners. 

It  was  decided  by  the  Supreme  Court  in  the  case  of  the  United 
States  V.  Cook  (19  Wall.,  591)  that  ludians  have  a  right  un^ier 
such  circumstances  to  cut  and  sell  timber  for  the  purpose  of 
improvement  and  cultivation  of  the  laud.  That  rule  alone 
would  support  the  claimant's  title  to  the  logs,  for  they  were  cut 
for  the  purpose  of  cultivation  and  improvement,  and  with  the 
approval  of  the  government  agent. 

But  the  claimant  is  not  forced  to  rely  upon  this  position  alone. 
The  possession  taken  in  pursuance  of  the  survey*,  subdivision, 
and  allotment  wa«  followed  by  the  approval  of  the  proceedings 
by  the  Secretary  and  the  issuing  of  patents.  The  title  of  the 
Indians  being  thus  completed,  related  back  to  its  inception  in 
September,  1878.  The  government  is  thereby  estopped  fi'om 
setting  up  title  or  any  claim  for  waste  committed  in  the  mean 
time. 

In  this  way,  by  operation  of  law,  the  claimant's  title  to  the 
logs  was  validated  even  if  otherwise  imperfect. 
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The  claimant  has  also  set  ap  a  demand  for  injury  done  to  his 
premises  by  the  trespass  of  the  government  agents.  As  above 
stated,  the  government  is  not  responsible  for  the  wrongful  acts 
of  its  officers.  It  is  liable  only  for  the  money  whioh  it  has  re- 
ceived in  consequence  of  those  wrongful  acts. 

Judgment  will  be  entered  for  the  claimant  in  the  sum  of 
$809.20. 


SAMUEL  C.  BOEHM  BT  AL.  v.  THE  UNITED  STATES. 

[No.  12960.    Decided  February  9,  1885.  ] 
On  Demurrer. 

The  defendants  set  op  by  '«ray  of  counter-claim  (1)  a  judgment  in  their 
favor  against  two  of  three  members  of  a  firm,  (2)  a  distinct  cause  of 
action  on  which  they  haye  brought  a  previous  suit,  still  pending,  in 
a  United  States  district  court. 
I.  The  United  States  cannot  set  off  or  plead  by  way  of  counter-claim  in 
this  court,  against  a  firm  consisting  of  three  partners,  a  judgment 
against  two  of  them. 

II.  The  United  States  may  elect  whether  to  prosecute  a  cause  of  action  in 
another  suit  pending  in  another  court,  or  to  set  it  up  as  a  counter- 
claim  in  this  court ;  but  the  other  party  cannot  be  vexed  twice  in 
the  same  matter,  and  where  the  Attorney-General  elects  to  prosecute 
in  one  jurisdiction,  proceedings  in  the  other  must  be  discontinued  or 
suspended. 

The  Reporters*  statement  of  the  case : 

The  claimants,  a  partnership  consisting  of  three  members, 
brought  this  action  for  a  debt  due  to  the  firm.  The  defendants 
set  up  by  way  of  counter-claim  a  judgment  recovered  against 
two  of  the  claimants,  with  allegations  as  to  their  individual  in- 
terests in  the  cause  of  action.    To  this  the  claimants  demurred. 

The  defendants  also  set  up  by  way  of  counterclaim  a  bond 
given  by  the  claimants  to  the  internal  revenue  officers,  with  al- 
legations of  breach.  (See  the  same  case,po«^.)  To  this  counter- 
claim the  defendants  filed  a  replication  alleging  the  pendency 
of  a  prior  action  on  the  same  bond  in  a  United  States  district 
court.    To  this  replication  the  defendants  demurred. 

Mr.  George  A.  King  and  Mr.  William  B.  King  for  the  claim- 
ants: 
The  principle  that  a  debt  due  by  one  of  the  parties  plaintiff 
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in  a  joint  action  cannot  be  set  off  by  the  defendant  is  anqoali- 
fiedly  laid  down  in  2  Smith's  Leading  Gases,  7th  Am.  ed.,  320. 
See  also  Archer  v.  Dunn,  2  W.  and  S.,  327,  and  Johnson  v.  Kenty 
9  Ind.,  252,  where  the  same  principle  is  maintained.  We  be- 
lieve, indeed,  that  no  case  to  the  contrary  can  be  cited.  Schrei- 
ner  v.  United  States^  6  G.  Gls.  B.,  359,  was  not  a  case  of  set-off^ 
and  has  no  application. 

It  mast  be  admitted  that  while  the  anthorities  are  conflict- 
ing on  the  question  whether  the  pendency  of  another  sait  for 
the  same  cause  of  action  is  a  defense  to  an  action  subsequently 
commenced,  the  weight  of  authority  is  that  the  pendency  of 
such  a  suit  in  a  foreign  jurisdiction  constitutes  no  defense. 
[Btanton  v.  Emhry^  93  U.  8.  E.,  548.)  The  principle,  however,  is 
equally  if  not  better  settled  that  the  pendency  of  a  prior  suit 
in  some  other  court  within  the  same  jurisdiction  is  good  cause 
of  abatement  in  a  subsequent  suit.  ( Watson  v.  Jones j  13  Wall.^ 
679 ;  2  Parsons  on  Gontracts,  725.) 

It  is  well  settled  that  a  circuit  court  of  the  United  States  is 
not  a  foreign  court  as  far  as  regards  any  State  that  includes  its- 
district.  (Smith  V.  Atlantic  Mutual  Fire  Ins.  Co.^  22  N.  H.,  21 ; 
Chamberlain  v.  Eckert,  2  Biss.,  124.) 

The  Gourt  of  Glaims  is  not  a  local  court  of  the  District  of 
Columbia  or  of  any  part  of  the  Union,  but  a  national  tribunal,, 
having  jurisdiction  over  the  southern  district  of  New  York  and 
throughout  the  whole  United  States.  {Jones  v.  United  States, 
1  G.  Gls.  K.,  383,  398,  399.) 

The  government  has  made  its  election  of  tribunals,  and  must 
be  bound  thereby.  (Banhin  v.  Harper,  4  Ind.,  585;  Sherwood 
V.  Hammond,  4  Blackf.,  504.) 

Mr.  Oeorge  L.  Douglass  (with  whom  was  the  Assistant  Attor- 
ney-General) opposed. 

Undoubtedly  the  general  rule,  both  in  law  and  equity,  ia 
that  only  debts  strictly  mutual  and  due  in  the  same  right  can 
be  made  the  subject  of  set-off  (Story  Eq.,  1437 ;  Chitty  Cont.^ 
741  )i  This  rule  is  one  of  convenience,  necessitated  by  the  gen- 
erally unsettled  condition  of  partnership  affairs,  the  unascer- 
tained relations  of  the  partners  to  each  other,  and  to  their  credit- 
ors, and  the  resulting  impossibility  of  doing  justice  where  a 
partnership  is  plaintiff  or  defendant,  by  allowing  the  set-off  of 
anything  but  strictly  mutual  debts  without  a  previous  settle- 
ment of  the  partnershiQ. affairs.    The  rule  has  a  basis  in  prac- 
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tical  reason.  Bat  when  the  reason  fails  the  rule  sometimes 
fails  also;  and  to  this  general  rule,  iu  furtherance  of  justice, 
certain  exceptions  have  been  recognized.  I  submit  that  if  the 
exigencies  of  justice  ever  demanded  such  an  exception,  they 
demand  it  in  this  case. 

The  matter,  I  admit,  is  not  free  from  difficulty,  yet  the  courts 
have  iu  some  cases  vatied  the  rule  when  such  a  strict  adher- 
ence to  it  might,  as  in  this  case,  work  a  substantial  injustice. 
I  do  not  find  any  case  which  presented  exactly  this  issue,  but, 
as  showing  certain  exceptions  which  have  been  admitted,  I 
refer  to  76  Pa.,  81;  9  8.  and  R.,  08;  2  W.  and  S.,  361;  I  Cinn. 
Rep.,  438;  Ux  parte  Edwards,  1  Atk.,  100;  Waterman  on  Set- 
off, 216  to  219  and  notes.  In  Schreiner's  Case  (6  C.  Cls.  R., 
362)  the  opinion  of  this  court  seems  to  imply  that  if  the  court 
had  been  in  full  possession  of  such  facts  as  appear  in  this  case 
the  claim  of  the  partners  might  have  been  severed  and  treated 
accordingly. 

NoTT,  J.,  delivered  the  opinion  of  the  court : 

This  case  presents  two  questions. 

The  first  is  whether,  in  an  action  brought  against  the  United 
States  by  a  firm  consisting  of  three  i)artners,  the  [Jnited  States, 
as  defendants,  can  set  off  or  plead  by  way  of  counterclaim  a 
judgment  previously  recovered  against  two  of  them.  The  sec- 
ond is  whether  the  United  States  can  bring  an  action  against 
a  man  in  a  district  court,  and  subsequently,  while  that  action  is 
still  pending  and  undetermined,  set  up  the  same  matter  by  way 
of  counterclaim  against  the  same  party  in  an  action  in  this 
court. 

As  to  the  first  question,  it  manifestly  resolves  itself  into  one 
of  judicial  power.  In  a  court  of  law  such  a  demand  is  as  dis- 
tinct from  such  a  judgment  debt  as  if  the  judgment  debtors 
were  distinct  persons  and  strangers  to  the  present  action. 

In  a  court  of  equity  the  requisite  relief  probably  might  be 
given.  Considered  simply  as  a  matter  of  legal  right,  the  law 
is  undoubtedly  that  which  was  laid  down  by  Chief  Justice  Gib- 
son in  Archer  v.  Dunn  (2  Watts  &  Serg.,  361): 

*' Defendants  may  undoubtedly  set  off'  the  cross-demand  of 
one  of  them,  and  thus,  with  the  assent  of  all,  pay  their  joint 
debt  with  his  several  property,  for,  as  was  held  in  Stewart  v. 
Coulton  (12  Serg.  &  Rawle,  252),  no  one  can  be  hurt  by  it;  but 
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there  is  no  instance  of  a  set-off  of  a  debt  due  by  one  of  several 
plaintiffs,  because  that  would  enable  the  defendant  to  pay  his 
debts  to  the  prejudice  of  the  others.  The  point  is  too  clear  for 
elucidation,  and  it  was,  besides,  directly  decided  by  this  court 
in  Henderson  v.  Lewis  (9  Serg.  &  Eawle,  379)." 

Under  the  Petitions  of  Right  Actj  1860  (23  and  24  Vict.,  c.  34), 
thecreditor  of  the  crown  is  assured  of  all  the  remedies  of  the  com- 
mon law  for  lands  occupied,  for  goods  withheld,  for  property 
taken,  for  contracts  broken ;  and  under  it  he  may  take  defaults, 
recover  costs  and  interest,  and  seek  relief  in  courts  either  of  law 
or  equity.  {Brown's  Case^  6  C.  Cls.  E.,  171.)  When  the  Act  Zd 
Marchj  1863  (12  Stat.  L.,  765),  reconstituting  this  court,  was 
passed,  it  was  supposed  that  the  purpose  of  Congress  in  carry- 
ing out  the  obligations  of  the  Constitution  was  as  liberal  as  the 
purpose  of  Parliament  in  discharging  the  honorary  obligations 
of  the  crown.  The  statute  did  not  designate  the  jurisdiction 
as  that  of  either  law  or  equity,  and  no  reason  existed  for  call- 
ing the  court  a  court  of  law  more  than  for  calling  it  a  court  of 
equity.  Moreover,  the  statute  used  the  word  ^'decree"  (sec- 
tion 5),  as  well  as  the  word  "judgment,"  and  to  members  of 
this  court  there  seemed  to  be  no  reason  why  the  court  should 
not  award  an  equitable  remedy  where  the  due  administration  of 
justice  required  equitable  relief.  But  the  Supreme  Court  held 
in  Alire^s  Case  (6  Wall.,  575)  that  this  court  was  without 
equity  jurisdiction ;  and  more  recently,  in  Langford^s  Case  (101 
U.  S.  E.,  341),  that  the  jurisdictional  term  of  the  statute,  "  antf 
contract  expressed  or  implied,^  must  be  restricted  to  actions 
known  at  common  law  as  ex  contractu. 

The  court  has  frequently  had  occasion  to  deplore  its  want  of 
power  to  brin g  in  necessary  parties  and  to  aw  ard  equitable  rel  ief— 
sometimes  on  behalf  of  the  claimants,  sometimes  on  behalf  of 
the  defendants,  always  on  behalf  of  the  due  administration  of 
justice.  In  many  important  cases,  such  as  the  Hot  Springs 
Cases  (16  Stat.  L.,  149),  the  District  of  Columbia  Cases  (21  id., 
284),  Harvey  &  lAvesey^s  Case  (19  id.,  490),  Congress  have 
specially  conferred  on  the  court  the  requisite  power;  but  it  has 
not  been  conferred  by  a  general  act,  and  cannot  be  exercised 
in  the  present  case. 

With  regard  to  the  second  question,  it  was  contended  with 
great  ability  that  a  district  court  of  the  United  States  is  not 
a  foreign  jurisdiction ;  that  the  pendency  of  a  prior  suit  in  an- 
2286  0  CLS 10 


146  BOEHM  ET  AL.  V.  UNITEB  STATES. 

Opt&loB  of  the  eoarl. 
other  coart  within  the  same  jurisdiction  is  good  canse  of  abate- 
ment in  a  subsequent  suit,  and  that  the  court  which  first  gets 
jurisdiction  feeeps  it.  We  agree  that  this  is  a  sound  principle, 
but  are  of  the  opinion  that  this  case  does  not  come  within  the 
operation  thereof.  The  distinctive  fact  here  is  that  the  juris- 
diction of  the  two  courts  is  not  the  same,  the  district  court  not 
being  competent  to  exercise  jurisdiction  against  the  United 
States.  It  is  true  that  both  courts  have  jurisdiction  of  the 
cause  of  action  against  the  claimants ;  but  in  this  court  the 
United  States  have  the  statutory  right  not  only  to  prosecute 
their  demand  against  the  claimants,  but  also  to  have  an  account 
stated  and  a  balance  struck,  and  to  have  whatever  judgment 
they  may  recover  against  the  claimants  deducted  from  what- 
ever demand  the  claimants  are  able  to  maintain  against  them. 

We  are  still  of  the  opinion,  as  held  on  the  recent  motion  in 
this  case,  that  the  Attorney-General  has  the  right  to  determine 
in  which  court  the  United  States  shall  prosecute  their  cross- 
demand,  and  if  he  determine  to  prosecute  it  in  this  court  this 
court  cannot  decline  jurisdiction.  Undoubtedly  the  claimants 
should  not  be  vexed  twice  in  the  same  matter,  and  when  the 
Attorney -General  elects  to  prosecute  in  this  jurisdiction,  it 
should  operate  as  the  defendants'  election  to  abandon  their 
action  in  the  district  court.  It  is  the  opinion  of  the  court  that 
the  Attorney-General,  who  controls  both  actions,  should  dis- 
continue the  action  in  the  district  court  or  suspend  all  pro- 
ceedings therein. 

Should  that  case  hereafter  be  proceeded  with  by  the  United 
States,  this  court  will  regard  it  as  their  abandonment  of  their 
counter-claim  here,  and  will  either  dismiss  it  or  stay  proceedings 
thereon. 

The  judgment  of  the  court  is  that  the  counter-claim  of  the 
defendants,  filed  the  1st  April,  1884,  setting  up  a  judgment  re- 
covered by  the  defendants  against  Samuel  B.  Boehm  and  Na- 
thaniel Boehm,  two  of  the  claimants  in  this  action,  be  dismissed. 

And  it  is  further  ordered  that  the  replication  of  the  claim- 
ants, filed  the  26th  December,  1883,  be  dismissed. 
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HENEY  MoGOWAN  V.  THE  UNITED  STATES. 

[No.  13904.    Decided  February  9,  1885.] 

On  the  Proofs. 

The  olaimant  boards  a  goremment  vessel  abandoned  and  adrift  on  the 
Missouri  River,  amid  oircumstanoes  aiiparently  of  extreme  periL 
Two  others,  on  his  invitation  and  with  his  assistance,  come  aboard. 
The  three  bring  her  to  the  shore,  and  subsequently  deliver  her  to 
the  master. 

I.  Tbis  court  has  common-law  jurisdiction  of  an  action  for  salvage. 

II.  The  rule  which  awards  a  moiety  to  tbe  salvors  of  a  vessel  found  dere- 
lict is  not  obligatory  upon  courts  of  common  law;  Yet  a  salvage 
compensation  substantially  such  as  courts  of  admiralty  award  is 
the  measure  of  damages. 
m.  A  proportion  of  the  thing  saved  is  the  basis  of  salvage  compensation ; 
and  the  danger,  difficulties,  and  risks  involved  in  the  salvage  service 
determine  the  proportion. 
lY.  In  cases  of  exigency  the  question  to  be  determined  by  a  court  is  how 
the  facts  appeared  at  the  time  of  action  to  those  who  had  to  bear 
the  responsibilities  of  acting. 

Y.  Where  the  representative  of  the  owners,  and  competent  and  experi- 
enced river  navigators,  regarded  the  situation  of  a  vessel  adrift  in 
a  fk'eshet  as  one  of  extreme  peril,  the  court  will  so  regard  it. 
VI.  Whether  a  vessel  adrift  and  in  extreme  peril  might  have  drifted  to  a 
place  of  safety  without  the  aid  of  her  salvors  is  a  speculative  ques- 
tion. If  they  brought  her  to  a  place  of  safety,  it  will  be  deemed 
that  they  saved  her. 
Til.  Where  a  salvor  is  in  possession  of  a  vessel,  and  others,  at  his  invita- 
tion and  with  his  aid,  board  and  assist  in  saving  her,  they,  not  being 
before  the  court,  will  be  deemed  to  have  rendered  assistance  to  him 
and  to  have  been  to  that  extent  his  employes. 

The  Reporters^  statement  of  the  case : 
The  following  are  the  facts  as  found  by  the  court,  so  far  as 
they  are  involved  in  the  decision  of  the  case : 

II.  On  the  13th  April,  1881,  Mr.  Fox  (the  officer  in  charge) 
made  the  following  official  report  concerning  the  vessel ;  and 
the  court  finds,  from  extrinsic  evidence,  that  the  facts  and  cir- 
cumstances therein  set  forth  are  truly  and  accurately  stated : 
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«  Saint  Louis,  Mo.,  April  13, 1881. 
"  Major  :  The  following  report,  prepared  in  accordance  with 

yonr    instructions  of   this  date,  is  respectfully  sabmitted: 

•  •••••• 

'^A  general  movement  of  the  ice  occurred  at  5.30  a.  m.,  the 
gauge  at  that  time  showing  a  rise  of  0.8  feet.  From  the  first 
the  current  attacked  with  great  violence  the  point  at  which  the 
boat  was  lying.  By  daybreak  the  crib  was  demolished,  and 
the  bank  cutting  so  rapidly  that  it  became  necessary  to  have 
out  two  sets  of  lines.  At  times  the  entire  force  (four  men)  were 
required  ashore  to  shifc  them.  This  was  the  condition  of  affairs 
at  10.45  a.  m.,  when  the  stepping  of  the  bitts  broke,  and  they 
were  pulled  out,  thus  liberating  the  tug. 

'^  The  men  followed  her  to  the  foot  of  the  island,  but  had  ao 
opportunity  to  board  her.  As  they  had  no  means  of  getting 
to  the  main  bank,  they  could  not  follow  her  further.  At  the 
time  the  bitts  pulled  out,  the  tug  was  moored  to  trees  ashore  by 
two  l^inch  lines,  four  1-inch  lines,  and  one  one-half-inch  chain. 
One  of  the  1  inch  lines  which  parted  was  around  the  stem-piece. 

''  By  noon  the  shore  line  of  the  island  at  this  point  had  re- 
ceded  100  yards.  The  tug  passed  Glasgow  at  noon,  in  mid- 
stream, out  of  reach  of  possible  help,  going  safely  under  the 
second  span  of  the  Glasgow  bridge. 

"  Telegrams  were  at  once  sent  to  Capt.  John  Porter,  at  Boon- 
ville,  Mo.,  and  Mr.  T.  G.  Bradley,  United  States  assistant  en- 
gineer, at  Jefferson  City,  stating  the  case  and  requesting  them 
to  looK  out  for  her. 

*'  The  watchman  in  my  employ  at  Glasgow  went  to  the  livery 
stable  and  asked  for  a  horse,  that  he  might  follow  and  take  ad- 
vantage of  a  favorable  opportunity  to  board  her.  They  refused 
to  let  him  have  one,  and  in  a  short  time  afterwards  the  pro- 
prietor and  another  man  started  on  horses  in  pursuit,  thus  dis- 
covering their  motive. 

'^  February  9,  at  10.45  a.  m.,  I  received  a  telegram  from  Boon- 
ville,  stating  that  on  the  8th,  at  5  p.  m.,  the  Electra  had  been 
safely  landed  about  3^  miles  below  the  town.  At  10.50  a.  m. 
I  started  for  Boonville  by  rail.  At  5.30  p.  m.  I  boarded  the 
tug.  She  was  lying  about  300  yards  below  the  mouth  of  the 
Bonne  Femme  Greek.  1  found  three  men  in  possession,  namely, 
John  S.  Moore  and  B.  0.  Brown,  of  Glasgow,  and  Harry  Mc- 
Gowan,  of  Boonville,  Mo.  Messrs.  Moore  and  Brown  were  the 
parties  who  followed  the  tug  from  Glasgow.  Harry  McGowan 
is  a  resident  of  Boonville,  Mo.  He  is  the  proprietor  of  a  saloon 
and  eating-house,  and  claims  to  have  been  a  sailor. 

^<On  Wednesday,  the  9th,  they  attempted  to  tow  the  tug  up 
to  Franklin  with  a  team.  The  load  proved  too  great  and  the 
line  had  to  be  cut  to  save  the  team.  They  then  drifted  to  the 
landing,  where  I  found  them. 
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''After  a  hasty  examination  of  the  boat  I  conclnded  that  she 
was  not  damaged  beyond  the  loss  of  the  rudder,  and  that  there 
was  no  immediate  danger  from  the  ice.  I  therefore  requested 
them  not  to  attempt  to  move  her  up  to  Franklin,  but  to  hold  her 
there  until  1  could  put  a  competent  crew  on  her. 

"  The  next  day,  February  10,  I  learned  from  Mr.  Brown  that 
they  intended  getting  up  steam  and  to  run  her  up  to  Franklin. 
Feeling  convinced  that  such  action  would  be  attended  with 
disaster  to  the  machinery,  and  probably  to  the  boat  itself,  I  told 
Mr.  Brown  to  urge  upon  them  a  compliance  with  my  request  as 
stated  above.  Later  in  the  day  I  sent  them  a  letter,  of  which 
the  following  is  a  copy : 

"BooNViLLE,  Mo.,  February  10, 1881. 
"  Gentlemen  :  This  is  to  notify  you  that  I  regard  the  harbor 
where  the  United  States  tug  Electra  now  lies  as  a  safe  one, 
and  that  I  desire  you  to  hold  her  there  afloat  until  such  time 
as  I  can  man  her  with  my  crew  and  assume  charge  of  her. 

**  It  is  my  special  desire  that  you  do  not  raise  steam  on  her; 
also  that  no  repairs  be  made. 
"Very  respectfully, 

"  S.  W.  Fox, 
'^  United  States  Assistant  Engineer. 
"  Messrs.  McGowAN,  Moobe  &  Brown, 

"  United  States  Tug  Electra^  Missouri  River. 

"  Our  engineer  and  fireman  arrived  from  Glasgow  in  the  even- 
ing. On  the  morning  of  the  11th  we  went  aboard,  and,  address- 
ing Mr.  McGowan,  I  stated  that  I  was  prepared  to  assume 
charge  of  the  tug  and  would  relieve  him  from  further  duty. 
He  and  Mr.  Brown  thereupon  left  us.  Mr.  Moore  had  re- 
turned to  Glasgow  the  evening  previous. 

^^After  a  consultation,  held  outside,  Mr.  McGowan  returned 
to  say  that  Mr.  Brown's  attorney  had  advised  him  to  retain 
}K>s8e8sion  of  the  property  until  salvage  was  paid.  I  replied 
that,  in  my  opinion,  his  best  policy  was  to  deliver  the  boat  to 
me  at  once,  but  that  if  he  desired  to  remain  on  the  boat  no  ob- 
jections would  be  offered.  The  result  was  that  they  left  the 
boat  in  my  possession. 

•  •••••• 

"  I  am,  major,  with  great  respect,  your  obedient  servant, 

"  S.  W.  FoXj 
United  States  Assistant  Engineer, 
"  Maj.  Ghas.  E.  Suttee, 

"  Corps  of  Engineersy  U.  S.  A.y  Saint  LouiSj  Mo.'" 

III.  The  Oapt.  John  Porter  to  whom  Mr.  Fox  had  telegraphed 
concerning  the  Electra,  as  set  forth  in  the  preceding  report, 
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had  resided  in  the  city  of  Boonville  forty-eight  years,  and  had 
for  thirty-three  years  been  engaged  in  steamboating  and  run- 
ning a  ferry  on  the  Missouri  Biver.  He  was  well  acquainted 
with  the  river  and  its  peculiarities  at  all  seasons  of  the  year, 
and  was  in  the  city  of  Boonville  on  the  8th  of  February,  1881, 
and  a  close  observer  of  the  condition  of  the  river  at  that  plaoe 
on  that  day.  The  winter  had  been  a  long  one  and  severely 
cold,  and  the  ice  had  frozen  on  the  river  at  least  18  inches  thick. 
The  river  had  broken  up  suddenly,  and  for  some  twenty -four 
hours  the  current  had  been  very  strong  and  gorged  with  float- 
ing ice  from  shore  to  shore.  He  had  witnessed  many  break-ups 
in  the  river,  but  uever  one  more  alarming  than  this,  or  that 
carried  with  it  ^o  great  and  dangerous  elements  of  destruction. 
The  current  was  so  rapid,  running  apparently  at  the  rate  of  8 
or  10  miles  an  hour,  and  so  strong,  and  the  ice  so  very  heavy, 
and  much  of  it  moving  in  such  large  and  heavy  bodies,  that 
any  obstruction  of  the  moving  mass  would,  in  his  judgment, 
have  been  certain  destruction  to  any  boat  or  craft  which  might 
have  been  caught  in  it,  and  any  attempt  to  enter  or  cross  the 
river  current  would  have  been  hazardous  in  the  extreme.  For 
these  reasons,  and  after  full  consideration  of  the  situation.  Cap- 
tain Porter  decided  that  if  the  Electra  passed  down  the  river 
out  in  the  current  and  ice  so  far  that  she  could  not  be  reached 
from  the  bank,  she  could  not  be  saved,  and  that  it  would  not 
only  be  exceedingly  dangeroas  to  make  such  an  attempt  but 
impossible  to  reach  her  with  any  boat.  He  thereupon  aban- 
doned any  attempt  to  save  the  boat  unless  she  should  pass, 
within  reach  of  the  bank.  Whether  the  other  person  tele- 
graphed to  by  Mr.  Fox  received  the  telegram  or  acted  upon  it 
does  not  appear. 

IV.  When  the  telegram  before  referred  to  reached  Captain 
Porter,  he  immediately  communicated  this  information  to  per- 
sons in  Boonville,  and  among  others  the  claimant.  Between 
4  and  5  o'clock  p.  m.  of  that  day  he  went  on  to  the  railroad 
bridge  spanning  the  river  at  that  place,  and  while  on  the  bridge 
met  the  claimant,  who  stated  to  him  that  he  intended  to  board 
the  boat  from  the  bridge  as  it  passed  under.  Captain  Porter 
told  him  not  to  attempt  it ;  that  he  would  not  take  the  risk  for 
•any  consideration.  But  the  claimant  stated  that  he  was  an 
old  and  experienced  sailor,  and  that  he  believed  he  could  do  iu. 
Late  in  the  afternoon  of  the  same  day,  February  8, 1881,  the 
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Eleetra  came  in  sight,  drifting  in  the  main  carrent ;  she  was  at 
so  great  a  distance  from  the  shore  that  Captain  Porter  made 
no  attempt  to  reach  or  save  her.  The  claimant  had  procured 
a  rope,  and  as  the  steamer  passed  under  the  bridge,  he,  with  the 
assistance  of  a  bystander,  let  himself  down  and  dropped  upon 
her  deck.  The  distance  from  the  bridge  to  the  deck  was  about 
twenty  feet.  The  claimant  struck  the  smoke-stack  of  the 
steamer  in  his  descent,  and  the  situation  both  in  boarding  the 
vessel  and  after  he  had  gained  her  deck  was  one  of  great 
danger. 

V.  After  the  claimant  had  boarded  the  vessel,  and  while  he 
was  taking  measures  to  bring  her  nearer  to  the  shore,  two  men 
named  Coleman  B.  Brown  and  John  S.  Moore;  being  the  per- 
sons named  in  Mr.  Fox's  report,  approached  the  steamer  in  a 
skiff  and  inquired  whether  the  claimant  wanted  help.  They 
had  not  shoved  out  from  the  shore  when  the  claimant  boarded 
the  vessel,  and  they  made  no  attempt  to  intrude  upon  his  pos- 
session ;  and  the  court  finds  the  fact  to  be,  from  their  own  tes- 
mouy,  that  if  the  claimant  had  not  told  them  to  come  on  board 
they  would  not  have  done  so.  But  the  claimant  replied  to 
them  that  he  wanted  help,  and  threw  him  a  line  and  assisted 
to  draw  their  boat  through  and  over  the  ice,  thereby  enabling 
them  to  board  the  vessel.  Whether  they  could  have  reached 
her  without  his  aid  appeared  at  the  time  doubtful. 

VI.  After  Brown  and  Moore  had  boarded  the  vessel  they 
rendered  valuable  service,  and  the  three  men  succeeded  in  bring- 
ing her  within  reach  of  the  river  bank,  where,  with  the  assist- 
ance of  persons  on  shore,  she  was  made  fast  and  secured.  The 
claimant  paid  some  of  those  persons  for  their  services,  and 
Brown  and  Moore  each  paid  others  of  them  for  assisting.  The 
vessel  remained  in  possession  of  the  three  men  until  she  was 
turned  over  to  Mr.  Fox,  as  set  forth  in  his  report  hereinbefore 
quoted.  The  court  finds  that  the  services  rendered  by  Brown 
and  Moore  were  valuable,  but  as  they  are  not  parties  to  the 
action,  the  court  refuses  to  find  the  value  of  their  services  or  the 
extent  of  the  danger  which  they  incurred. 

VII.  Whether  the  vessel  would  have  continued  to  float  down 
the  river  unharmed,  or  whether  sbe  would  have  been  crushed 
in  the  ice  or  wrecked  on  the  snags  which  abounded  in  the  river 
below  the  bridge,  are  matters  of  uncertainty ;  but  her  situation 
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at  the  time  of  rescue  appeared  to  persons  competent  to  judge 
to  be,  and  was  in  fact,  one  of  great  peril. 

VIII.  The  condition  of  the  Electra  when  rescued  was  as  is 
described  in  the  report  of  Mr.  Fox  (ante).  Her  value  was  $9,000. 
The  claimant's  salvage  services,  including  the  contributarj^  serv- 
ices of  Brown  and  Moore,  were  reasonably  worth  one-third  of 
the  value  of  the  vessel  when  saved,  to  wit,  the  sum  of  $3,000. 

Mr.  J.  T.  Power  for  the  claimant : 

Jurisdiction  over  a  claim  for  salvage  against  the  United 
States  is  conferred  on  this  court  by  the  act  of  February  24, 
1855  (§  1059,  E.  S.),  giving  it  jurisdiction  over  "all  claims 
founded  upon  any  contract,  expressed  or  implied."  (Stat.  L., 
612 ;  Gould  et  al.  v.  The  United  StatsSj  1 C.  01s.  R.  j  Bryan  v.  The 
United  States^  6  C.  Cls.  E.,  126.) 

But  we  think  that  the  jurisdiction  of  this  court  in  salvage 
cases  against  the  United  States  may  also  be  derived  from  ad- 
miralty jurisdiction,  conferred  by  article  3,  sections  1  and  2,  of 
the  Constitution. 

This  court  is  by  no  means  a  court  of  admiralty  jurisdiction, 
but  determines,  according  to  the  principles  of  maritime  law, 
the  implied  contract  for  salvage  service  raised  by  the  facts. 

Where  the  compensation  for  salvage  service  is  not  fixed  by 
such  a  contract  aa  a  court  of  admiralty  will  enforce,  it  will  be 
determined  by  the  liberal  rules  which  form  a  part  of  the  marine 
law.  {The  Island  City,  1  Cliff.,  210;  1  Black,  121;  The  Wave 
V.  Hyer^  2  Paine,  131 ;  The  Neptune,  1  Hagg.  E.,  236.) 

Salvage  compensation  varies  according  to  the  presence  or 
absence  of  certain  salvage  ingredients :  1.  The  degree  of  dan- 
ger from  which  the  property  was  rescued.  2.  The  labor  and 
risk  incurred  by  the  salvor.  3.  The  skill  and  merit  shown  in 
rendering  the  service.  4=.  The  time  and  labor  required.  5.  The 
degree  of  success  achieved.  6.  The  value  of  the  property 
saved.  7.  Whether  derelict  or  not.  (1, 2, 3, 6, 3  Kent  Comm., 
245  (margin);  1,  2,  3,  6,  The  Emulous,  1  Sumner,  214;  2,  3,  5, 

6,  7,  The  John  WurU,  Olcott,  471;  2,  The  Henry  Ewhank,  1 

Sumner,  400 ;  2,  3,  7,  Rowe  v.  Brig ,  1  Mason,  378 ;  2, 3, 

4,  The  Blaokwell,  10  Wall.,  14;  1,  3,  6,  The  Island  City,  1  Cliff, 
210 ;  1  Black,  121;  2,  3,  7,  The  Boston,  1  Sumner,  337;  1,  2,  3, 

7,  The  John  Gilpin,  1  Olcott,  77.) 
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This  Tessel  was  in  law  a  derelict  when  taken  possession  of 
by  the  claimant  Judge  Story  says :  ^'  Sir  Leoline  Jenkins  (1 
Tol.  works,  p.  89)  has  given  the  true  definition,  in  its  most  broad 
and  accurate  sense,  when  he  says  derelicts  are  "^  boats  or  other 
vessels  forsaken  or  found  on  the  seas  without  any  person  in 

them. ' "    {Bowe  v.  Brig ,  1  Mason,  372.)    It  is  that  status 

of  the  property  from  which  the  law  infers  abandonment.    ( Rowe 

V.  The  Brig ,  1  Mason,  372 ;  Ths  Ida  L.  Howard^  1  Low., 

7 ;  The  John  WurU^  1  Olcott,  472,  3 ;  Jones's  Law  of  Salvage^ 
58.) 

Where  a  master  and  crew  leave  their  ship  for  the  safety  of 
their  lives,  a  mere  intention  of  sending  a  steamer  to  look  after 
her  does  not  affect  the  question  of  derelict.  ( The  Coromandel^ 
Swabey,  205  j  The  Laura^  14  Wall.,  344  5  The  Empire  Queen^ 
3  Maritime  Law  Gases,  187 ;  The  Joseph  0.  Origgs,  1  Ben.,  8.) 

Salvors  are  not  to  be  driven  out  of  court  upon  the  suggestion 
that  if  they  had  not  touched  a  derelict  ship  it  might  in  some 
possible  way  have  been  saved  from  all  calamity.  {The  Henry 
EwbanJcj  1  Sumner,  4L4.) 

The  claimant  is  prima  facie  entitled  to  an  award  of  a  moiety 
of  the  value  of  this  vessel,  and  special  circumstances,  such  as 
the  absence  of  important  ingredients  of  salvage  service,  must 
be  shown  to  make  it  less.  (The  Charles  Henry ^  1  Ben.,  8 ;  The 
Cayenney  2  ib.,  42 ;  Cohen^s  Admiralty^  86.) 

As  soon  as  the  claimant  gained  the  deck  of  the  vessel  he  was 
in  possession,  and  for  all  purposes  of  preservation,  care,  and 
control,  for  the  benefit  of  the  owners,  he  was  the  masteir  and 
had  sole  command.  Of  this  right  of  original  salvors  the  law  is 
jealous ;  especially  in  case  of  derelict  the  finder  becomes  the 
legal  possessor,  and  his  claim  takes  precedence  of  all  others. 
(The  John  Wurts,  Olcott,  470;  Letois  v.  The  Elizabeth  &  Jane, 
Ware,  41 ;  The  CharlotUj  2  Hagg.,  361 ;  Cohen^s  Admiralty j  82, 
83,  and  cases  therein  cited.) 


Mr.  F.  JET.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendant : 

The  first  question  to  be  settled  by  the  court  is  the  jurisdic- 
tional one. 

In  Bryan's  case  it  was  held  that  what  amounted  to  a  sal- 
vage service  at  common  law,  if  proved,  was  sufficient  to  imply 
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a  coutract  for  compensation  which  could  be  recovered  apon  in 
this  court.  Bryan's  allegations  were  not  proved,  but  it  is  ap- 
parent from  the  statement  of  the  case  that  they  set  out  a  true 
case  of  salvage  service  at  common  law.  But  the  petition  in 
this  case  does  not  set  out  facts  sufficient  to  show  such  a  sal- 
vage service.  If  so,  the  decision  in  Bryan's  case  is  not  bind- 
ing upon  the  court  here. 

If  at  common  law  salvage  service  upon  a  navigable  river 
above  tide  water  entitled  the  person  who  rendered  such  serv- 
ice to  stand  in  the  position  of  a  contractor  with  the  United 
States  for  the  value  of  such  service,  then  this  court  will  take 
jurisdiction  of  this  case  as  a  salvage  case.  But  it  is  abun- 
dantly shown  that  at  common  law  such  service  was  not  salvage 
service  ^nd  no  lien  was  created  thereby.  At  most  there  is  but 
the  promise  to  pay  for  such  services  as  were  rendered  what 
they  were  reasonably  worth,  and  that  without  applying  to  the 
computation  any  of  the  peculiar  and  extravagant  rules  recog- 
nized in  admiralty  practice.  If  the  claimant  desires  the  bene- 
fit of  the  application  of  these  rules,  his  only  forum  is  a  court  of 
admiralty  jurisdiction.  It  will  not  be  claimed  that  this  court 
has  admiralty  jurisdiction. 

This  claimant  will  not  be  admitted  to  prosecute  before  this 
court  a  claim  for  salvage  service  upon  the  ground  that  there 
exists  an  implied  promise  to  pay  him  for  such  service.  Does 
an  implied  promise  exist  to  pay  him  for  any  service  ! 

Here  there  might  exist  a  moral  obligation  on  the  part  of  the 
owner  to  pay  for  the  time  and  risk  of  the  party  rendering  the 
service,  but  there  cannot  be  said  to  be  a  legal  obligation  so  to 
do.  The  distinction  between  moral  and  legal  obligations  in 
such  cases  is  well  drawn  by  Lowrie,  J.,  in  the  case  of  Hertzog 
V.  Hertzog  (20  Pa.  St.,  468). 

The  circumstances  of  this  case  do  not  constitute  legal  derelict. 
Baker  v.  Hoag,  3  Seld.,  561 ;  Rowe  v.  Brig,  1  Mason  R.,  373  ; 
1  Sir  Leoline  Jenkins's  Works,  89  5  The  H.  B.  Fostei'j  1  Abb., 
Adm.,  230 ;  Tyson  v.  Pryor,  1  Gal.,  134.) 


yoTT,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  action  upon  implied  contract  for  saving  the  United 
States  tug  Electra,  upon  the  Missouri  River,  in  February,  1881. 
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Tboogh  the  action  i«  uot  a  suit  in  remy  it  is  to  all  intents  and 
purposes  an  action  to  recover  salvage. 

On  the  part  of  the  claimant  it  is  insisted  that  the  vessel  was 
derelict  and  was  saved  by  the  services  of  the  claimant,  and 
that  certain  persons  who  boarded  her  after  the  claimant  was 
in  possession  were  not  co-salvors,  but  occupied  in  a  legal  sense 
the  position  of  being  his  employes.  On  the  part  of  the  defend- 
ants it  is  insisted  that  the  vessel  was  not  derelict ;  that  the 
claimant's  services  were  not  effective  in  saving  her ;  that  she 
would  in  all  probability  have  escaped  destruction  if  allowed  to 
drift  in  the  ice;  that  the  persons  who  subsequently  boarded 
her  may  more  properly  be  regarded  as  her  salvors,  and  that 
the  court  has  not  jurisdiction  of  the  case. 

Upon  the  question  of  jurisdiction  the  court  sees  no  reason 
for  changing  a  conclusion  which  was  reached  fourteen  years  ago 
and  has  remained  unquestioned  since.  If  there  be  any  case 
where  an  implied  contract  ought  to  be  maintained  against  the 
government,  it  is  where  a  citizen  has  risked  his  life  to  save  its 
property  and  has  succeeded  in  saving  what  would  otherwise 
have  been  lost.  The  opinion  of  Mr.  Justice  Loring  in  Bryanfn 
Case  (6  C.  Cls.  R.,  128)  is,  we  think,  conclusive  upon  the  ques- 
tion. 

Upon  the  question  whether  this  vessel  was  derelict  the  court 
expresses  do  opinioD.  The  rule  which  awards  a  moiety  to  the 
salvors  of  a  vessel  found  derelict  is  a  rule  which  prevails  in 
courts  of  admiralty,  but  is  not  obligatory  upon  courts  of  com- 
mon-law jurisdiction. 

Nevertheless  in  such  cases  a  salvage  compensation,  substan- 
tially such  as  a  court  of  admiralty  would  award,  must  be  the 
measure  of  damages.  One  man  works  for  his  reasonable  wages ; 
another  for  a  fixed  salary ;  a  thu-d  for  the  uncertainty  of  a  sal- 
vage compensation ;  and  the  basis  of  that  compensation  is  a 
proportion  of  the  thing  saved.  The  owners  and  the  salvors 
become  in  a  measure  partners ;  if  one  loses,  the  other  loses ;  if 
one  gains,  the  other  gains ;  if  the  thiug  saved  is  of  little  value^ 
so  much  the  worse  for  each ;  if  it  is  of  great  value,  so  much  the 
better  for  both. 

A  court  does  not  stop  to  inquire  whether  the  salvors  will  re- 
ceive as  compensation  for  their  time  $1,000  an  hour  or  $1  a 
day.  The  danger,  difficulties,  and  risks  involved  in  the  sal- 
vage service  determine  the  proportionate  interest  of  the  salvors 
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in  the  thing  saved ;  and  the  value  of  the  thing  saved  gives 
the  resnlting  amount  of  their  compensation  in  dollars  and  cents. 

Upon  the  questions  whether  the  claimant  was  authorized 
to  act  as  salvor  of  the  vessel,  and  whether  his  services  were 
salvage  service,  the  court  is  of  the  opinion  that  there  are  certain 
facts  in  the  case  which  are  conclusive : 

The  only  person  who  in  any  sense  represented  the  owners 
at  Boonville  on  the  8th  February,  1881,  was  Captain  Porter. 
He  had  been  telegraphed  by  the  master  of  the  vessel,  Mr.  Fox, 
to  look  out  for  her,  which  may  be  interpreted  to  mean  that  he 
was  to  take  all  needful  measures  to  save  her.  He  communi- 
cated this  information  to  the  public  and  to  the  claimant,  and 
virtually  invited  assistance  in  saving  the  vessel. 

Moreover,  he  determined,  when  the  vessel  appeared,  that  it 
was  impossible  for  him  to  save  her,  and  he  also  regarded  her 
a«  being  in  extreme  peril,  and  thought  the  claimant's  boarding 
her  from  the  bridge,  while  she  swept  under  it,  an  act  hazardous 
in  the  extreme. 

In  all  cases  of  exigency  the  question  is  not  how  the  facts  appear 
to  a  court  in  the  light  of  subsequent  investigation,  but  how  they 
appeared  at  the  time  of  action  to  those  who  had  to  bear  the 
responsibilities  of  acting. 

Whether  the  danger  was  less  than  appeared ;  whether  the 
current  of  the  river  was  slower  than  was  supposed;  whether 
the  vessel  might  have  reposed  in  safety  in  the  ice,  are  ques- 
tions irrelevant  to  a  proper  determination  of  this  case.  It  is 
sufficient  that  the  representative  of  the  owners,  and  all  com- 
petent and  experienced  river  navigators,  and  apparently  every 
beholder  who  witnessed  the  affair,  regarded  the  i>osition  of 
the  vessel  as  one  of  extreme  peril,  and  the  boarding  of  her  by 
the  claimant  as  an  heroic  and  praiseworthy  act. 

The  court  has  been  asked  to  hold  that  the  claimant's  serv- 
ices were  valueless  after  he  reached  the  vessel,  and  that  prob- 
ably she  would  have  drifted  within  reach  of  the  river  bank 
without  his  aid. 

In  such  cases  the  end  must  be  deemed  to  justify  the  means. 
Whether  a  vessel  found  derelict  off  the  coast  would  have  drift- 
ed into  the  harbor  without  aid;  whether  the  salvors  blundered 
in  their  navigation  and  came  near  wrecking  her ;  whether  the 
owners  might  not  themselves  have  found  her  if  she  had  been 
allowed  to  drift  on  the  high  seas,  are  speculative  questions 
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with  which  a  court  cannot  deal.    It  mnst  be  presamed  in  all 
Bach  cases  that  if  the  salvors  bring:  the  vessel  to  a  place  of 
safety  they  were  instrumental  in  saving  her. 

With  regard  to  the  services  rendered  by  the  two  men  who 
snbseqnently  boarded  the  vessel,  it  seems  to  the  court  conclu- 
sive that  they  boarded  her  upon  the  invitation  of  the  claimant 
and  with  his  aid,  and  that  they  would  not  have  boarded  with- 
out his  assent. 

If  they  were  before  the  court,  the  dangers  which  they  ran 
and  the  services  which  they  rendered  might  perhaps  be  in- 
quired into ;  but  as  the  ease  now  stands  their  attitude  is  sim- 
ply that  of  having  rendered  assistance  to  the  claimant,  and  be- 
ing to  that  extent  his  employes. 

The  judgment  of  the  court  is  that  the  claimant  recover  the 
sum  of  $3,000. 


DAVID  M.  DAVIS  V.  THE  DISTRICT  OF  COLUMBIA. 

[No.  209.    Decided  February  9,  1885.] 
On  the  Proofs. 

▲  contractor  does  work  not  contemplated  by  the  contract — rock  excavation 
without  blasting.  The  engineer  in  charge  certifies  it  as  worth  $1  per 
yard.  By  an  oversight  it  is  paid  for  as  earth  excavation ,  at  30  cents  per 
yard.  The  court  fiuds  its  value  to  be  ^1.  The  same  contractor  also 
fills  in  the  canal,  there  being  no  express  contract  relating  to  it.  He 
presents  a  bill  at  15  cents  per  yard.  After  controversy  as  to  quantity^ 
he  is  paid  a  gross  sum,  lor  which  he  receipts  in  full. 
I.  Where  a  contractor  does  a  kind  of  work  not  contemplated  by  his  con- 
tract, reasonably  worth  $1  per  yard,  and  so  certified  at  the  time  by  the 
defendant's  engineer,  but  which  is  paid  for,  in  mutual  mistake,  at  30 
cents  per  yard,  as  another  kind  of  work,  he  may  recover  the  difference. 

II.  Where  a  contractor  fills  in  earth  under  an  implied  contract,  and  pre- 
sents a  bill  at  15  cents  per  yard  and  is  paid,  after  controversy  as  to  the 
quantity,  a  sum  in  gross,  for  which  he  receipts  in  full,  he  cannot  re- 
cover for  it  at  the  rate  of  30  cents  per  yard  under  an  express  contract 
relating  to  a  distinct  thing,  which  contract,  moreover,  was  matually 
abandoned  before  performance  under  it. 

The  Reporters*  statement  of  the  case : 

The  following  are  the  facts  as  found  by  the  court : 

I.  Prior  to  July  24, 1873,  the  Board  of  Public  Works  had 
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awarded  to  Alfred  Hill  a  contract  for  the  improvement  of  W 
street  between  Fonrteenth  and  Fifceenth  streets,  B  street  be- 
tween Nineteenth  and  Twentieth,  and  N  street  between  Sev- 
enteenth and  Twenty-first.  This  award,  with  the  consent  of 
the  Board  of  Public  Works,  was  assigned  to  Davis  &  Brainard, 
and  a  contract  prepared  upon  the  usual  printed  form  of  the 
Board  of  Public  Works,  and  on  the  13th  day  of  August,  1873, 
was  signed  in  duplicate  by  Davis  &  Brainard,  who,  on  the  same 
day,  executed  a  bond  with  sureties  as  required.  Brainard  soon 
after  withdrew  &om  his  connection  with  the  work  under  the 
said  contract,  leaving  the  claimant  Davis  as  sole  party  in  in- 
terest. By  accident  or  otherwise,  not  explained,  the  Bignd- 
tures  of  the  members  of  the  Board  of  Public  Works  were  never 
affixed  to  the  contract,  although  a  considerable  amount  of  work 
was  done  and  payments  made  under  it ;  and  the  correspond- 
ence of  the  Board  of  Public  Works  uniformly  treated  it  as  an 
existing  contract,  it  being  known  as  '*  No.  777." 

II.  This  contract  provided  that  the  contractors  (Davis  & 
Brainard)  should — 

"  Grade,  gravel,  and  lay  down  the  brick  foot  pavements  on 
W  street  northwest,  between  Fourteenth  and  Fifteenth  streets 
northwest,  in  the  city  of  Washington,  D.  C. 

^^Also  to  excavate  for,  construct,  and  complete,  with  the  nec- 
essary manholes  and  traps,  12-inch  pipe  sewers  on  both  sides 
of  W  street  northwest,  between  said  Fourteenth  and  Fifteenth 
streets  northwest. 

''Also  to  grade,  set  the  curb-stones,  and  lay  and  put  down 
the  brick  foot-pavements  on  N  street  northwest,  between  Sev- 
enteenth and  Twenty-first  street  northwest. 

''Also  to  grade  E  street  northwest,  between  Nineteenth  and 
Twentieth  streets  northwest,  the  work  of  said  grading,  gravel- 
ing, curbing,  brick-paving,  and  sewering  to  be  done  and  com- 
pleted in  accordance  with  the  specifications  following  [omitted 
as  immaterial  except  as  follows] :  Grading,  30  cents  tor  each 
and  every  cubic  yard  of  earth,  sand,  or  gravel  excavated  and 
hauled  a  distance  not  exceeding  200  feet,  and  IJ  cents  per  cubic 
yard  for  every  additional  100  feet  of  haul  beyond  the  first  200 
feet.    •    •    • 

"  Graveling,  per  square  yard,  15  cents.    •    •    • 

"  Laying  brick  foot-pavement  (new),  per  square  yard,  100 
cents.    •    •    • 

"  Bock  excavation  in  cutting  down  streets,  when  blasting  is 
required,  per  cubic  yard  [no  price  carried  out].    •    •    • 

III.  The  claimant  ^commenced  ^work  on  ^S  street  between 
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Seventeenth  and  Eighteenth  streets,  when  he  received  the  fol- 
lowing letter  and  thereupon  stopped  work : 

"August  23, 1873. 
"  D.  M.  Davis  :  •  •  •  Sm :  The  engineer  has  been  di- 
rected to  cancel  so  much  of  contract  No.  777,  lately  assigned  to 
you,  as  relates  to  the  improvement  of  N  street  between  Sev- 
enteeth  and  Connecticut  avenue,  and  the  same  will  be  completed 
by  the  Evans  Concrete  Company.  lam  directed  to  say  that 
you  will  be  awarded  work  elsewhere  equal  to  the  above. 
"  By  order  of  the  board. 

«  Chas.  S.  Johnson." 

His  claim  for  work  done  before  the  receipt  of  said  letter  was 
preAcnted  to  the  late  Board  of  Audit  and  was  rejected  by  said 
board.  It  does  not  appear  that  the  claimant  suffered  any  dam- 
ages by  reason  of  the  work  having  been  thus  stopped,  nor  by 
reason  of  the  Board  of  Public  Works  not  awarding  to  him 
work  elsewhere  equal  to  that  which  he  was  prevented  from 
doing. 

IV.  The  claimant  graded  N  street  from  Eighteenth  to  New 
Hampshire  avenue.  A  partial  estimate  was  first  made  by  the 
engineer,  in  which  part  of  the  grading,  900  yards,  was  put  down 
as  rock  excavation,  at  $1  a  yard,  and  the  claimant  received  a 
partial  payment  thereon.  The  claimant  did  that  quantity  of 
rock  excavation  worth  $1  a  yard,  though  it  did  not  require 
blasting.  Subsequently  a  final  measurement  was  made  and  a 
final  settlement,  as  follows : 

"  Final  measurement  JV  street. 

^^  PAVEMENTS  FOE  SIDEWALKS  AND  OAEBIAGE-WAYS. 

<«  Washington,  D.  C,  Ifov,  8, 1875. 

"  Disiriot  of  ColufMa  to  D,  M,  Davi9,  Dr. 

4,922.40  square  yards  new  brick  payement  laid,  at  100  cents  per 

yard $4,922  40 

1,396.2   running  feet  6-incli  granite  curb  and  setting,  142  cents 

perfoot 1,982  60 

8,660.8   cubic  yards  grading,  at  30  cents  per  yard 2, 598  24 

7,982      cubic  yards  haul,  2,187  ft.   over  200  ft.,  at  27.34  cents 

per  yard - 2,182  27 

678.8   o.  yds.  haul,  3,440  ft.  over  200  ft,  43  cents  per  yard. ..         291  88 

Total  for  assessment $11,977  39 
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^^  Final  settlement  work  on  y  street  and  R  street 

"  WASHiNaT03sr,  D.  0.,  Nov.  27, 1875. 

<^  DiBtrici  of  Columhia  to  D.  M,  Davis,  Dr. 

For  contract  777,  suifoce  E  8t.,  19  to  20,  N.  W. : 

Final  measarenient |2,541  46 

Deduct  property 56  86 

^*        cert.  4264  &  5  of  1873 .' 1,280  20 

1,336  06 

1,205  40 
Eetain  on  pavement 27  60 

Balance 1,177  80 

Contract  777,  surface  N  st.  N.  W.,  16  to  21 : 

Final  measurement 11,977  39 

Deduct  1,407.2  ft.,  curb  6  in.,  112 1,576  02 

10,401  37 

**       cert.  3.382  of '73 4,800  00 

"  **    4266  to '69  of '73 .1,398  72 

6, 198  72 

•5,202  65 
Betain  on  pavement 246  12 

Balance 4,956  53 

Total 6, 134  3a 

"  Received  this  29tli  day  of  November,  1875,  from  the  Board 
of  Audit,  tbeir  certificate  No.  19330,  for  $6,134.33,  in  full  set- 
tlement of  the  above-Btated  claim. 

"D.  M.  Davis." 

In  the  above  settlement  the  fact  was  overlooked  by  both  par- 
ties that  900  yards  charged  with  the  item  for  grading,  at  30 
cents  a  yard,  were  rock  excavation,  worth  $1  a  yard.  The 
^'  total "  paid  as  above  is  made  up  by  adding  together  the  two 
items  ot  "  balance,''  $1,177.80  and  $4,956.53. 

V.  The  claimant  presented  to  the  Board  of  Audit  a  claim  for 
other  work  on  N  street,  and  a  claim  for  work  done  and  mate- 
rials furnished  in  front  of  lots  numbered  17  and  20  on  Niner 
teenth  street,  between  Q  and  B  streets,  in  1874,  both  of  which 
were  rejected  by  the  Board  of  Audit. 

YI.  After  the  claimant  had  commenced  work  on  W  street 
the  following  letter  was  sent  to  the  engineer,  who  notified  him 
thereof,  and  he  ceased  work  accordingly: 

*  Correctly  enbtracted  this  would  be  94;202.65. 
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''Board  of  Public  Works, 

"District  op  Columbia, 
"WiwWnjrtow,  September  15,  1873. 
"  Hon.  Adolp  Cluss, 

"  Engineer  in  Charge : 
"  Sir  :  Yoo  will  caase  contract  No.  229,  with  William  Schooler, 
and  contract  No.  773,  with  D.  M.  Davis  and  Brainard,  for  the 
improvement  of  W  street  N.  W.,  to  be  canceled. 
"  By  order  of  the  board. 

"Chas.  S.  Johnson, 
^^ Assistant  Secretary.^ 

It  does  not  appear  that  the  claimant  saffered  any  damage  by 
thas  stopping  work. 

VII.  On  the  25th  of  January,  1872,  the  claimant  received 
the  following  letter : 

"Board  op  Public  Works, 

"  District  of  Columbia, 
''Washington^  Ja/n'y  25, 1872. 
"D.  M.  Davis,  Esq., 

''Washington,  D.  C: 

"  Sir  :  Yonr  proposition  of  the  25th  instant,  to  till  the  canal 
wharf,  from  the  center  of  15th  street,  for  the  distance  of  three 
hundred  (300)  feet  west,  for  thirty  (30)  cents  per  cubic  yard, 
and  to  pay  twenty-five  (25)  dollars  per  month  for  use  of  said 
wharf,  when  filled  as  stated,  provided  you  are  given  30  days' 
notice  to  vacate,  is  accepted  until  otherwise  ordered  by  the 
board. 

"  By  order  of  the  board. 

"Chas.  S.  Johnson, 

"AsfPt  Secretary.^^ 

On  the  29th  of  the  same  month  he  received  the  following 
letter : 

"Board  of  Public  Works, 
"District  of  Columbia, 

"  Washington,  January  29,  1872. 
"D.  M.  Davis,  Esq., 

"Washington,  D.  C.  : 
"Sir:  The  permission  given  you  from  this  office  on  the  25th 
instant  to  occupy  the  canal  wharf  at  Fifteenth  street  until 
otherwise  ordered  by  the  board  is  hereby  rescinded,  a«  it  ap- 
pears, upon  investigation,  that  the  existing  laws  require  such 
sites  to  be  advertised. 

"  Very  respectfully, 

"Alex.  E.  Shepherd, 

"  Vice-President^ 

2286  C  CLS 11 


162  Davis  v.  District  of  Columbia. 


Reportm'  statement  of  the  case 

The  caual  wharf  as  such  was-not  filled,  bat  the  claimant  did 
some  work  in  filling  the  canaU  and  for  that  he  submitted  to  the 
Board  of  Audit  the  following  bill : 

"  Washington,  D.  C,  Stptember^  1874. 

^^The  late  Board  of  Pablie  Works  to  D.  M.  Datis^  Dr. 

"  To  filling  a  space  300  ft.  long,  75  ft.  wide,  and  10  ft.  deep 
of  the  canal  between  14  and  15  sts.  N.  W.,  8,333^  yards,  ®  15 
cents  per  yard,  $1,250. 

*»  Work  done  during  the  year  1872. 

'*D.  M.  Davis." 

Thereupon  the  following  proceedings  were  had  : 

'<  Office  of  the  Board  of  ArDiT, 

^^  Washington^  November  19,  1874. 
"  Respectfully  referred  to  the  Commissioners  of  the  District 
of  Columbia,  with  the  request  that  the  proper  examination  and 
measurements  may  be  made  and  reported,  to  enable  the  Board 
of  Audit  to  ascertain  what  amount,  if  any,  is  due  the  claimant 
under  this  contract. 

"8.  M.  Wilcox, 
^'For  the  Board  of  Audit. 

"R45spectfully  referred  to  the  engineer  D.  C. 
*'  By  order. 

"Wm.  Tindall, 

"  Secretary. 
"  November  21, 1874. 

"  Referred  in  engineer's  office  to  Mr.  Oertly,  and  reports. 
Bd.  of  Audit  give  points  of  Oertly's  report.    Action. 

*'BNaiNEER's  Office, 

"District  of  Columbia, 

^^  Washington,  Jan'y  14f/r,  1875. 
"  To  the  honorable  the  Board  of  Audit  : 

"Gentlemen:  I  return  herewith  claim  of  D.  M.  Davis  for 
filling  canal  between  14th  and  15tli  streets  N.  W.,  amounting 
$1,250.00. 

"  The  records  of  this  office  show  that  on  18th  of  January, 
1872,  D.  M.  Davis  proi>08ed  to  fill  a  wharf  on  the  canal  from 
center  of  15th  st.  300  lineal  feet  westward,  at  30  cents  per  cubic 
yard,  and  when  completed  to  occupy  the  wharf  at  a  rental  of 
$300.00  per  annum.  The  proposal  was  repeated  Jan'y  25, 1872. 
The  proposal  was  accepted,  Mr.  Davis  to  pay  a  rental  of  $25.00 
X>6r  month,  and  to  vacate  at  30  days'  notice. 

<^  To  render  the  proposal  intelligible  at  this  date,  it  must  be 
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remembered  that  at  that  time  the  WashiDgton  Canal  waa  still 
used  as  a  canal ;  that  its  width  had  been  narrowed  about  75 
feet  on  the  north  side  and  a  new  canal  wall  on  pile  fonndation 
had  been  constrncted,  and  the  remaining  southern  portion  of 
the  canal  dredged  to  its  standard  depth.  The  space  gained  on 
the  north  side  was  filled  with  the  material  dredged  from  the  re- 
maining portion  of  the  canal,  and  when  completely  filled  was 
to  be  used  for  wharfage.  In  the  spring  of  1872  the  late  Board 
of  Public  Works  decided  to  abandon  the  old  canal  altogether, 
to  remove  its  walls,  and  fill  it  up  entirely. 

"  How  much  filling  was  done  by  Mr.  Davis  under  his  ac- 
cepted proposal  is  unknown  to  this  office,  and  could  not  be 
measured,  as  no  record  was  kept  of  the  materials  dredged  and 
used  as  filling,  and  many  other  parties  were  filling  the  canal 
then  and  afterwards.  The  filling  of  the  canal,  when  not  obtained 
from  the  excavation  of  street,  was  paid  for  by  the  load,  and 
the  loads  were  counted  by  the  canal  inspectors  who  were  on 
the  ground ;  therefore  the  settlement  of  tbis  account  must  de- 
pend upon  a  consideration  of  the  evidence  submitted. 

"By  order  of  the  engineer. 

"Fkank  T.  Howe, 
''Chief  Clerk. 

"Office  Board  op  Audit, 

"  Washington,  January  19th,  1875. 
"  The  within  claim  against  the  Board  of  Public  Works  has 
been  examined,  and  attention  is  called  to  the  within  report  of 
engineer.  No  evidence  of  the  claim  in  measurements  in  this 
office,  and  no  authority  for  the  work,  if  any,  was  done  outside 
of  that  set  forth  by  engineer. 

"C.  W.  Watson, 
''Accountant 

"1  see  no  reason  why  this  claim  should  be  allowed  without 
some  positive  information  from  the  engineer's  office.  The  whole 
thing  is  mere  guesswork. 

"Chas.  a.  Appel, 

"Ass't  Acc't. 

''[Endorsemeute.] 

"Washington,  D.  C,  April  22, 1875. 
"  District  of  Columbia  to  D.  M.  Davis,  Dr. 


"  For 


"We,  the  undersigned,  recommend  the  payment  of  $750.00 
in  settlement  of  this  claim,  which  is,  on  the  basis  of  6  ft.  fill, 
the  correct  amount,  as  near  as  can  be  ascertained. 

"Chas.  a.  Appbl. 

"  B.  Oebtly. 
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<'  Remarks.— April  22, 1875.    Am't  dae,  $750.00. 

'^  Ohas.  a.  Appsl, 
'^A$€?t.  Aodt. 

"Received  this  27th  day  of  April,  1875,  from  the  Board  of 
Audit,  their  certificate  No.  14289,  for  $750.00,  in  full  settlement 
of  the  above-stated  claim. 

*^D.  M.  Davis." 

Mr.  J.  W.  Douglass  for  the  claimant. 

Mr.  John  C.  Fay  (with  whom  was  the  Assistant  Attomen- 
General)  for  the  defendants. 


BiOHABBSON,  Ch.  J.,  delivered  the  opinion  of  the  court: 

There  are  but  two  questions  of  law  arising  upon  these  find- 
ings: 

1.  The  written  contract  for  part  of  the  work  done  by  the 
claimant,  although  signed  by  the  contractors,  was  never  signed 
by  the  Board  of  Public  Works.  It  wa«,  however,  treated  by 
both  parties  throughout  as  an  existing  contract,  and  settle- 
ments were  made  under  it.  The  claims  for  damages  set  up  in 
the  petition  are  not  proved,  and  the  only  claims  upon  which 
we  are  to  pass  are  for  work  actually  done,  so  that  it  is  not  nec- 
essary to  determine  whether  or  not  the  defendant  is  in  all  re- 
spects bound  by  the  terms  of  the  written,  unsigned  contract. 

In  grading  N  street  both  parties  concurred  in  the  contract 
price  of  30  cents  per  yard  for  earth,  sand,  and  gravel  excava- 
tion. But  the  claimant  did  another  kind  of  grading,  called  rock 
excavation  without  blasting,  which  was  not  mentioned  in  the 
contract  and  the  price  of  which  was  not  agreed  upon.  The 
engineer  in  his  first  partial  measurement  set  the  price  of  this 
work  at  one  dollar  a  yard,  and  the  court  has  found  it  to  be 
worth  that  rate. 

In  the  final  measurement  the  whole  grading  was  set  down 
as  ordinary  grading  of  earth,  sand,  and  gravel,  and  both  parties 
overlooked  the  fact  that  900  yards  of  the  same  were  rock  exca- 
vation worth  one  dollar  a  yard,  as  first  stated  by  the  engineer 
in  his  partial  measurement.  This  was  an  error  which  the 
claimant  is  entitled  to  have  corrected,  and  when  corrected  it 
appears  that  he  ought  to  have  been  allowed  $630  more  in  that 
settlement. 
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2.  Ob  the  25th  of  January,  1872,  the  claitnaut  was  notifled 
that  his  proposition  to  fill  the  canal  wharf  from  the  center  of 
Fifteenth  street  for  the  distance  of  300  feet  west,  for  30  cents 
per  cabic  yard,  and  to  pay  $25  per  month  for  the  use  of  said 
wharf  when  filled,  was  accepted  until  otherwise  ordered  by  the 
board. 

Four  days  later  the  claimant  was  notified  by  the  vice-presi- 
dent of  the  board  that  the  permission  given  him  to  occupy  the 
canal  wharf  was  rescinded. 

The  parties  thereafter  treated  the  accepted  proposition  to  fill 
the  canal  wharf  as  having  been  abandoned.  That  tilling  was 
never  done,  but  the  canal  itself  was  filled.  On  this  latter  work 
the  claimant  was  employed.  He  presented  his  bill  for  the  work 
he  did  at  15  cents  per  yard,  amounting  to  $1,250.  The  quan- 
tity of  work  was  a  matter  of  dispute  between  the  parties,  but 
the  price  was  not.  The  bill  was  referred  todiflFerent  officers  of 
the  defendant,  and  reported  upon.  Finally,  on  the  22d  of  April, 
1875,  two  of  the  District  officers  recommended  in  writing  that 
$750  be  paid  to  the  claimant  in  settlement  of  his  claim  ;  this 
sum  he  accepted,  and  on  the  27th  of  April,  1875,  he  gave  a  re- 
ceipt for  the  amount,  ^^  in  full  settlement  of  the  above-stated 
claim." 

He  now  claims  the  difierence  between  15  cents  a  yard  and  30 
cents  a  yard  (the  price  fixed  for  filling  the  canal  wharf).  His 
claim  has  no  foundation  to  rest  upon.  In  the  first  place,  he  did 
not  fill  the  canal  wharf;  in  the  second  place,  for  the  filling  of 
the  canal  which  he  did  do  he  fixed  hiH  own  price  at  15  cents  a 
yard,  and  so  presented  his  bill  to  the  Board  of  Audit ;  and,  third, 
the  claim  was  disputed  as  to  the  quantity  of  work,  and  the 
whole  was  compromised  at  a  stated  sum,  which  the  claimant 
received  in  full  satisfaction.  On  each  of  these  grounds  the 
cause  of  action  fails. 

As  to  the  counter-claim:  It  appears  by  finding  iv  that  in 
stating  the  account  between  the  parties  in  1875  there  was  an 
error  of  subtraction,  by  which  it  was  made  to  appear  that  . 
there  was  due  to  the  claimant  $1,000  more  than  was  the  correct 
sum.  The  whole  apparent  balance  was  paid  to  him,  making  an 
overpayment  of  $1,000.  But  the  same  account  shows  two  items 
of  retainer  by  the  defendant  amounting  to  $273.72,  and  an  en'or 
of  $030  against  the  claimant  in  the  matter  of  rock  excavating. 
Deducting  these  three  items  from  the  overpayment  leaves  a 
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balance  of  $96.28  dae  from  the  olaimant  to  the  defendant,  and 
for  this  sum  on  the  whole  case  judgment  will  be  entered  against 
him  in  favor  of  the  District  of  Columbia. 


DANIEL  B.  DYER  v.  THE  UNITED  STATES. 

[No.  13279.    Decided  February  9, 1885.  ] 
On  the  Proofs. 

In  1880  the  claimant  is  appointed  "  agent  for  the  Indians  of  the  Quapaw 
Agency,  in  the  Indian  Ttrritory,**  "  the  salary  of  the  office  being  91,200 
per  annum."  He  claims  that  the  salary  was  fixed  by  the  Revised 
Statutes  ($  2052)  at  $1,500. 
I.  The  provision  of  the  Revised  Statutes  ($  2052)  fixing  the  salary  of 
fourteen  Indian  agents  east  of  the  Rocky  Monn tains  was  superseded, 
for  'the  time  being,  by  the  Appropriation  Ads  l\th  May,  1880,  31»« 
March,  1881  (21  Stat.  L.,  pp.  114,  485),  which  increased  the  number 
and  fixed  the  salary  of  each. 
II.  The  only  authority  in  1880  for  the  appointment  of  an  Indian  agent  at 
the  Quapaw  Agency,  by  that  name,  is  found  in  the  appropriation  acts, 
which  fix  the  salary  at  |1,200. 

m.  A  salary  established  by  statute  can  neither  be  increased  nor  diminished 
by  executive  officers. 

The  Reporters'^  statement  of  the  case : 

The  following  are  the  facts  as  found  by  the  court : 

I.  The  following  correspondence  took  place  between  the 

claimant  and  the  Commissioner  of  Indian  Affairs,  at  the  dates 

thereof: 

"Department  of  the  Interior, 

"  Office  of  Indian  Affairs, 

*'  Washington^  June  28,  1880. 
«  D.  B.  Dyer, 

"  Quapaw  Agency,  Indmn  Territory : 
"  Sir  :  You  have  been  appointed  by  the  President  to  be  agent 
for  the  Indians  of  the  Quapaw  Agency,  in  Indian  Territory. 

"  K  you  accept  the  appointment,  please  notify  this  office, 
and  at  the  same  time  forward  a  bond  in  the  penal  sum  of 
♦20,000,  with  at  least  two  approved  sureties. 

"I  inclose  blank  form  of  the  required  bond,  together  with 
blank  descriptive  property  statements  of  sureties,  and  your 
attention  is  especially  called  to  the  foot-notes  on  the  first  page 
of  the  blank  bond,  with  the  advice  that  the  requirements 
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therein  meDtioned  must  be  stHcily  complied  with.  The  several 
soms  in  which  the  sureties  justify  must  in  all  cases  aggregate 
at  least  double  the  penal  sum  of  the  bond,  in  unencumbered 
real  estate^  and  be  so  Expressed  on  the  property  estimate  at- 
tached to  the  bond,  as  well  as  upon  the  separate  statements 
descriptive  of  the  iiroperty  of  the  surety. 

"  Upon  receipt  of  your  bond,  if  satisfactory,  your  commis- 
sion and  letter  of  instructions  will  be  forwarded  to  you. 

^^The  salary  of  the  office  is  $1,200  i>er  annum,  with  an  al- 
lowance of  actual  necessary  traveling  and  incidental  expenses 
incurred  in  the  discharge  of  official  duty. 
"  Respectfiflly, 

''  R.  E.  Teowbeidge, 

"  Commissioner.^^ 

"  Baxter  Springs,  Kansas,  July  6, 1880. 
"Hon.  R.  E,  Trowbridge, 

"  Commissioner  Indian  Affairs^  Washingtonj  IK  C,  : 
"  Sir  :  In  compliance  with  instructions  contained  in  yours 
<A,  Quapaw,  June  28,  1880,'  I  accept  the  appointment  as  agent 
for  the  Indians  of  the  Quapaw  Agency,  Indian  Territory,  and 
inclose  herewith  my  ^  bond '  in  the  penal  sum  of  $20,000,  made 
out  in  strict  conformity  with  instructions,  as  I  understand  them. 
I  hope  it  will  prove  satisfactory  and  meet  with  your  approval. 
"  In  accepting  this  position  I  realize  the  full  extent  of  the 
responsibility,  and  also  the  many  trials  and  cares  that  must 
necessarily  come  to  my  lot ;  but  my  heart  is  in  this  work,  and 
I  can  only  hope,  with  your  assistance,  to  make  such  a  record 
while  in  the  service  that  any  straightforward  man  would  be 
justly  proud  of. 

"  I  am,  very  respectfully, 

''Daniel  B.  Dyer." 

"Department  of  the  Interior, 

"Office  of  Indian  Affairs, 

"  Washington,  July  26,  1880. 
"Daniel  B.  Dyer, 

"  U.  S.  Indian  Agent,  Quapaic  Agency,  Indian  Territory  : 
"  Sir  :  As  you  have  filed  a  satisfactory  bond,  I  transmit 
herewith  the  commission  from  the  President  appointing  you 
to  be  agent  for  the  Indians  of  the  Quapaw  Agency,  In  the  In- 
dian Territory,  during  the  pleasure  of  the  President  lor  the 
time  being,  and  until  the  end  of  the  next  session  of  the  U.  S. 
Senate,  and  no  longer. 

"  You  will,  immediately  upon  receipt  of  these  instructions, 
relieve  Mr.  Amos  T.  8.  Kist,  farmer  in  charge,  at  said  agency, 
who  is  bv  letter  of  this  date  instructed  to  transfer  to  you  the 
public  property,  records,  files,  &c.,  belonging  to  the  agency  or 
the  government,  taking  receipt  therefor. 
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<<  Yon  will  keep  this  office  advised  from  time  to  time  of  all 
matters  pertaioing  to  your  agency,  and  submit  for  its  consid- 
eration such  reports  and  recommendations  as  in  your  judgment 
may  be  deemed  necessary. 

"  Your  attention  is  especially  called  to  Office  Circular  No.  16 
(copy  herewith),  issued  May  4,  1878,  relative  to  the  failure  on 
the  part  of  agents  to  comply  with  the  requirements  of  this 
office  in  the  rendition  of  their  accounts. 

'*  Your  compensation  is  at  the  rate  of  $1,200  per  annum. 
Immediately  on  receipt  of  your  iustructions  you  will  assume 
charge  of  the  agency,  and  conduct  its  affairs,  making  issues, 
&c.,  keeping  a  record  of  all  transactions,  as  your  accounts  will 
include  all  transactions  after  said  date,  and  you  will  direct  the 
employes  and  report  them  from  said  date. 

"  The  late  farmer  in  charge  can  close  up  his  accounts  after 
you  take  charge.  Your  pay  will  commence  on  the  day  you  as- 
sume charge  of  the  agency. 

"  It  is  imperative  that  you  report  this  date  promptly  to  this 
office.  Upon  your  assuming  charge  of  your  agency,  Mr.  Kist 
will  turn  over  to  you  certified  receipt  rolls  for  the  salaries  due 
employes  up  to  and  including  June  16,  1880,  the  date  when  he 
ceased  to  be  Indian  agent,  and  also  other  certified  receipt  rolls 
for  the  salaries  due  employ^  for  the  period  in  which  he  had 
charge  of  the  above  agency  as  farmer  in  charge.  You  will 
satisfy  yourself  of  the  correctness  of  these  receipt  rolls,  and 
then  pay  the  amounts  due  thereon,  for  which  purpose  funds 
will  be  placed  to  your  credit. 

*'  Your  certificate  will  be  attached  to  these  receipt  rolls  to 
the  effect  that  you  have  actually  paid  the  amounts  claimed  on 
the  same. 

*'  Ver3'  respectfully, 

"  E.  J.  Brooks, 

^^ Acting  CommisHioner,^ 

•^United  States  Indian  Service, 

"QUAPAW  Agencjy, 
"  Seneca,  Mo.,  July  31, 1880. 
*'Hon.  R.  E.  TROWBRinaE, 

"  Commissioner  Indian  Affairs,  Washington,  D,  C. : 
"Sir:  I  am  in  receipt  of  dept.  letter  'A,  July  26, 1880,'  in- 
closing my  commission.  According  to  iustructions,  I  shall 
tSkke  possession  at  once.  We  cannot  commence  our  invoice  be- 
fore Monday  morning,  but  all  matters  of  business  will  date 
from  August  1st  (Sunday  morning).  The  business  of  the  office 
will  have  m.v  undivided  attention,  and  I  shall  be  very  careful 
to  observe  strictly  the  rules  of  >our  department,  not  wishing 
to  assume  any  responsibility  unauthorized. 
"  I  am,  very  respectfully, 

"D.  B.  Dyer, 
^'United  States  Indian  Agent. ^ 
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II.  The  claimant  wiis  dnly  appointed  ludian  agent  at  the 
-Qnapaw  Agency,  as  stated  in  said  correspondence,  entered  upon 
his  duties  August  1, 1880,  and  continued  to  June  30, 1882.  He 
was  paid  tl,20(*  a  year,  and  no  more,  and  upon  receiving  pay- 
ments he  signed  certificates  as  follows : 

"  I  certify  on  honor  that  the  above  receipt  roll  is  correct  and 
just,  that  the  services  were  rendered  as  stated,  and  that  the 
employes  hereby  paid  are  borne  on  my  report  of  employes  for 
the  quarter  ending''    •    •    • 

Mr.  George  A.  King  for  the  claimant : 

There  can  be  no  question  that  claimant  is  entitled  to  recover 
under  the  decision  of  this  court  in  Lightner  v.  United  8t4ites(l% 
C.  Cls.  B.,  281),  with  which  this  case  is  in  all  essential  facts 
identical. 

Mr.  F.  H.  Hoice  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants : 

The  claimant,  as  appears,  willingly  accepted  the  appointment. 
The  contract  was  thereupon  concluded,  and  the  claimant  is 
bound  by  its  terms.  It  does  not  lie  in  his  mouth  to  say  now 
that  his  contract  was  for  tl,500.  He  should  be  held  to  have 
acquiesced  in  the  reduction  of  salary  and  to  be  equitably  es- 
topped from  setting  up  this  claim.  [Duryed's  Ca^e,  17  0.  Cls. 
K.,  42;  Green's  Gase^  id.,  238;  Fray's  Case,  106  U.  S.  K.,  594.) 

Richardson,  Oh.  J.,  delivered  the  opinion  of  the  court : 
The  claim  set  up  in  this  case  is  that  the  claimant  was  ap- 
pointed one  of  the  fourteen  Indian  agents  for  the  tribes  east 
of  the  Rocky  Mountains  and  north  of  New  Mexico  and  Texas 
authorized  by  Revised  Statutes,  section  2no2,  and  is  entitled 
to  the  annual  salary  of  $1,500,  as  therein  provided.  Having 
held  the  office  two  years,  and  having  been  paid  only  $1,200  a 
year,  lie  now  asks  judgment  for  the  difference. 

The  difficulty  in  case  of  the  claimant  is  tbat  it  does  not  ap- 
pear that  he  whs  one  of  the  fourteen  agents  authorized  by  the 
Revised  Statutes,  but  that  his  appointment  and  compensation 
depend  wholly  upon  the  appropriation  Act^  of  May  11, 1880  (21 
Stat.  L.,  114),  and  of  March  31,  1881  (21  Stat.  L.,  485),  in  each 
of  which  the  salary  is  fixed  at  $1,200  a  year. 
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Section  2052  of  the  Kevised  Statutes  authorized  the  appoint- 
ment of  fourteen  agents  for  the  tribes  east  of  the  iU>cky  Mount- 
ains and  north  of  New  Mexico  and  Texas,  without  naming  any 
particular  agency,  and  twenty-eight  other  agents  for  other 
tribes^  making  forty-two  in  all. 

The  acts  of  1880  and  1881  above  referred  to  appropriate 
salaries  for  sixty -eight  agents  by  the*  former  act  and  sixty-six 
by  the  latter  act,  each  for  a  specific  agency  therein  named;  bat 
in  no  case  do  they  provide  for  one  or  more  agents  for  particu- 
lar tribes,  as  do.the  Eevised  Statutes.  In  each  of  these  acts 
there  was  an  appropriation  of  tl,200  for  an  agent  '^  at  the  Qua- 
paw  Agency." 

It  is  true  that  this  agency  was  east  of  the  Rocky  Mountains 
and  north  of  New  Mexico,  but  there  were  thirty-one  such 
agents  specifically  provided  for  by  name  in  those  appropriation 
acts,  and  we  cannot  say  that  the  claimant  or  any  other  of  them 
were  of  the  fourteen  mentioned  in  the  Revised  Statutes.  They 
are  not  so  designated  in  these  acts  and  are  not  so  appointed. 

It  would  seem  that  Congress  abandoned  the  appointment  of 
agents  under  the  provisions  of  the  Revised  Statutes,  section 
2052,  and  superseded  that  section  for  the  time  being  by  adopt- 
ing the  plan  of  providing  annually  for  one  agent  at  each  named 
agency,  largely  increasing  the  number  and  fixing  the  salary  of 
each  separately.  While  but  forty-two  were  authorized  by  the 
Revised  Statutes,  the  apj)ropriatiou  act  of  1874  provided  for 
sixty  nine,  that  of  1875  seventy,  and  those  of  subsequent  years 
still  diflferent  numbers.  (Supplement  to  Rev.  Stat.,  326,  note 
to  chap.  142.) 

Lightner^s  Case  (18  C.  Cls.  R.,  282)  is  relied  upon  on  the  part  of 
the  claimant  as  supporting  his  demand.  In  that  case  it  was 
conceded  at  the  trial,  and  so  found  as  a  fact,  that  the  claimant 
was  one  of  the  fourteen  agents  east  of  the  Rocky  Mountains 
authorized  by  the  Revised  Statutes.  Anew  trial  has  been 
granted,  and  the  question  whether  the  claimant  was  one  of 
those  agents  authorized  by  Revised  Statutes  will  be  open  for 
investigation  and  controversy. 

In  this  case  it  is  clear  from  the  findings  of  fact,  when  the 
statutes  are  applied  to  them,  that  the  claimant  cannot  claim 
his  salary  under  the  provisions  of  the  Revised  Statutes.  The 
only  authority  for  the  appointment  of  an  agent  <*  at  the  Qua- 
paw  Agency,"  by  that  name  and  title,  is  found  in  the  appropria- 
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tion  acts  which  fix  the  salary,  and  that  salary  has  been  paid  to 
the  claimant. 

As  fixing  the  compensation,  we  give  no  force  to  the  fact  that 
the  Commissioner  of  Indian  Afiairs  stated  to  the  claimant  before 
l\is  appointment  that  the  salary  was  1 1,200  a  year,  nor  to  the 
fact  that  the  claimant  signed  payrolls  wherein  he  certified  that 
the  amounts  received  by  him  at  that  rate  were  correct  and 
just. 

A  salary  that  is  established  by  statute  cannot  be  increased 
nor  diminished  by  executive  officers.  It  is  not  a  subject  of  con- 
tract between  such  officers.  The  incumbent  of  an  office  is  en- 
titled to  the  salary  attached  thereto  by  law,  and  if  he  receives 
a  less  sum  from  disbursing  officers  he  can  claim  and  receive  the 
balance. 

The  judgment  of  the  court  is  that  the  claimant's  petition  be 
dismissed. 

NoTT,  J.,  delivered  the  following  opinion  : 

That  the  claimant  was  not  one  of  the  fourteen  Indian  agents 
authorized  by  the  Hevised  Statutes  (2052)  is  a  defense  which 
was  not  presented  by  the  defendants  on  the  trial,  and  in  re- 
gard to  it  I  express  no  opinion. 

Upon  the  case  which  was  presented  and  argued  I  am  of  the 
opinion  that  judgment  should  be  for  the  defendants,  for  the 
reasons  given  by  me  in  Upton^s  Case  (19  C.  Gls.  R.,  46),  which 
are  substantially  as  follows : 

The  rule  laid  down  in  Graham^s  Case  (1 C.  Cls.  R.,  380)  that 
^^  a  failure  to  appropriate  affects  no  legal  right  ^  \%  reasonable, 
and  one  with  which  no  just  mind  can  quarrel ;  but  it  is  not  to 
be  turned  into  a  technicality  and  used  to  defeat  a  legislative 
intent.  ^'A  statute  which  establishes  a  salary  or  prescribes  a 
rate  of  remuneration  expresses  the  intent  of  both  parties,  as  a 
written  agreement  does  in  the  cases  of  private  employers  and 
employes,  and  assures  to  a  government  official  a  fixed  and 
certain  compensation  for  his  services.  When  under  such  a 
statute,  by  the  inadverteuce  of  a  legislative  committee  or  the 
mistake  of  an  executive  officer,  an  inadequate  sum  is  appropri- 
ated, it  is  manifest  that  no  intent  to  rexluce  the  compensation 
can  be  imputed  to  the  appropriation  act;  still  more  apparent 
would  this  be  where  no  appropriation  whatever  was  made,  while 
the  office  was  allowed  to  remain  and  the  officer  to  continue  ren- 
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dering  service."  But  where  Oongresa  by  prospective  appro- 
priation acts  give  notice  to  public  officers  ttiat  their  statutory 
salaries,  for  the  time  being  at  least,  will  be  reduced,  and  this 
legislative  notice  is  given  before  the  service  is  rendered,  and 
the  implication  of  the  appropriation  act  is  so  clear  that  no  one 
•can  reasonably  doubt  the  legislative  intent,  effect  must  be  given 
to  the  legislative  will. 

As  to  services  performed  before  the  appropriation  act  is 
passed,  and  as  to  salaries  over  which  Congress  are  forbiddeu 
by  the  Constitution  to  exercise  such  control,  a  different  rule 
must  prevail.  But  in  cases  where  Congress  occupy  the  posi- 
tion of  an  ordinary  employer.  Congress,  like  an  ordinary  em- 
ployer, may  reduce  the  compensation  of  the  employes  if  that 
intent  be  signified  to  them  in  due  time ;  and  the  only  question 
for  the  judiciary  in  such  cases  is  whether  that  intent  has  been 
signified. 

In  this  case  the  signification  was  given  before  the  appoint- 
ment of  the  officer,  and  is  too  clear  to  be  disregarded. 


SARAH  B.  CUTHBBRT  v.  THE  TJ]^ITED  STATES. 

[No.  14300.     Decifled  February  16,  1885.] 

On  the  Proofs, 

A  tenant  for  life  in  possession  of  realty  in  South  Carolina  allows  it  to  be  sold 
for  direct  taxes.    She  now  seeks  to  recover  a  surplus  in  the  IVeasury. 
I.  The  rule  is  well  settled  that  taxes  must  be  paid  by  the  life  tenant. 
11.  By  the  term  ''oivner"  in  the  Act  ^th  August,  1861  (12  Stat.  L.,  p.  304,  $ 

36),  is  intended  every  person  having  an  estlite  in  the  realty. 
III.  Every  party  who  hod*  an  estate  in  land  sold  for  direct  taxes  has  an 
interest  in  a  surplus  in  the  Treasuy,  and  is  a  necessary  party  in  an 
action  to  recover  it. 

The  Reporters^  statement  of  the  case : 

The  single  fact  presented  by  the  evidence  in  this  case  will 
be  found  stated  in  the  opinion  of  the  coprt. 

Mr.  James  Lowndes  for  the  claimant. 

Mr,  John  8,  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 
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OylHlon  of  the  court. 

NoTTy  Jm  delivered  the  opinion  of  the  oourt: 

The  claimant  was  tenant  for  life  in  1863  and  in  possession  of 
certain  real  property  in  Beaafort,  S.  C,  more  partioalarly  de- 
scribed in  her  petition.  The  property  was  sold  for  direct  taxes, 
on  the  13th  of  March,  1863,  and  stmck  off  to  the  Untied  States 
for  t525.  The  amount  of  taxes,  penalty,  costs,  and  interest 
then  dne  was  t94.07.  The  claimant  seeks  to  recover  the  sur- 
plus now  in  the  Treasury,  amounting  to  t425.93. 

The  rule  is  well  settled  that  taxes  must  be  paid  by  the  life 
tenant.  (Lawrence  v.  Holdenj  3  Bradf.,  142 ;  Parkinson  v.  Par- 
kinson^ 2  Bradf.,  77 ;  Cairns  v.  Chaberty  3  Edwu.  Ghy.,  312 ;. 
Pinckney  v.  Pinckney,  1  Bradf.,  276 ;  Peck  v.  Sherwoody  66  F.  Y., 
616;  1  Washburne  on  Keal  Property,  112.) 

But  whether  by  the  law  of  South  Carolina  it  was  the  duty  of 
a  tenant  for  life  to  keep  down  the  taxes,  and  whether  by  allow- 
ing the  property  to  be  sold  for  taxes  the  life  estate  was  for- 
feited and  extinguished,  are  questions  which  the  court  doe& 
not  decide. 

The  defendants  hold  in  their  Treasury,  under  an  implied  trust,. 
a  sum  of  money  which,  in  the  language  of  the  Act  5tk  August, 
1861  (12  Stat.  L.,  304,  §  36),  is  to  be  held  ^^for  the  use  of  the 
owner  or  his  legal  representatives,^  By  the  term  "owner"  is- 
necessarily  intended  every  person  having  an  estate  in  the 
realty. 

In  this  case  the  claimant  had  a  life  estate,  and  if  that  estate 
was  not  extinguished  by  her  laches  she  has  an  interest  in  the 
surplus  fund.  But  the  remainderman  also  had  an  estate  in 
the  realty  and  he  undoubtedly  has  an  interest  in  the  surplus, 
and  the  court  cannot  pass  upon  the  interest  of  either  owner  in 
the  absence  of  the  other.  Every  party  having  had  an  estate 
in  the  land  has  an  interest  in  the  fund,  and  every  party  hav- 
ing an  interest  in  the  fund  is  a  necessary  party  in  an  action  to 
recover  the  fund. 

This  is  a  case  where  the  members  of  the  court  again  regret 
that  no  power  has  been  granted  by  Congress  which  would  en- 
able the  court  to  bring  in  necessary  parties,  and  marshal  assets, 
and  settle  conflicting  rights  as  a  court  of  equity.  But  in  the 
absence  of  such  powers  the  court  must  hold  that  the  action 
cannot  be  maintained  by  the  claimant  alone. 

The  judgment  of  the  court  is  that  the  petition  be  dismissed. 
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NEW  YORK  CONSOLIDATED  CARI)  COMPANY  V.  THE 
UNITED  STATES. 

[No.  13069.    Decided  Febniary  16,  1885.  J 

On  the  Proofs, 

The  only  dift'erence  betw'eeu  this  case  and  Swift  4"  Co.  (Ill  U.  S.  R.,  t^2)  is 

that  here  each  purchase  of  stamps  was  a  simple  cash  transaction, 

while  there  they  were  famished  by  the  Cominissiouer  of  Internal 

Revenue  from  time  to  time  upon  a  running  account. 

I.  It  is  a  fundamental  principle  of  the  law  of  payment  that  the  parcy 

who  pays  may  control  the  appropriation  of  the  money. 
II.  It  was  decided  in  the  X^ase  of  Savage  (92  U.  S.  R.,  382),  where  the  gov- 
ernment paid  its  debt  in  what  passed  current  as  money,  that  no  pro- 
test or  reservation  by  the  creditor,  if  he  accepted  the  money,  could 
prevent  the  extinguishment  of  the  debt. 

III.  It   was  decided  in  the  case  of  Swift  4-  Co,  (111  U.  S.  R.,  22)  that  if  a 

manufacturer   purchasing   internal-revenue  stamps  had   no  other 

,     alternative  than  to  submit  to  an  illegal  exaction  or  discontinue  his 

business,  the  money  so  exacted  was  not  a  voluntary  payment,  and 

may  be  recovered  back  in  an  action  for  money  had  and  received. 

rV.  If  a  purchaser  of  revenue  stamps  be  compelled  to  submit  to  an  illegal 
exaction,  it  is  immaterial  whether  the  transaction  be  by  simple  cash 
purchases  or  by  running  account. 

The  Reporters^  statement  of  the  case. 

Mr.  J,  W.  Douglass  for  the  claimant. 

Mr,  John  8,  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

NoTT,  J.,  delivered  the  opinion  of  the  court : 

"The  only  diflference  between  this  case  and  that  of  Swift  cfe  Co. 
(Ill  U.  S.  B.,  22)  is  that  in  that  case  the  stamps  were  furnished 
from  time  to  time  upon  running  accounts,  while  in  this  case 
each  purchase  of  stamps  was  a  simple  cash  transaction. 

It  is  contended  by  the  counsel  for  the  defendants  that  this  dif- 
ference takes  this  case  out  of  the  decision  in  Swift  and  brings 
it  within  the  decision  in  Savage's  Case  (92  U.  S.  B.,  382). 

The  decision  in  the  Swift  Case  relates  to  the  law  of  implied 
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coDtract8  iu  actions  for  money  had  and  received.  The  decision 
in  the  Savage  Case  relates  to  the  law  of  payment.  It  is  a  fun- 
damental principle  of  the  law  of  payment  that  the  party  who 
pays  may  control  the  appropriation  of  the  money,  and  in  the 
days  of  State  banks  and  irredeemable  paper  money  it  was  a 
nniversal  rule  that  where  a  tender  was  made  in  what  passed 
current  as  money  the  creditor  might  take  it  as  such  or  might 
refuse  it  and  sue  for  the  debt,  but  that  he  could  not  do  both. 
In  the  case  of  Savage  the  government  simply  paid  its  debt  in 
what  passed  current  as  money,  and  the  Supreme  Court's  decis- 
ion was  that  no  protest  or  reservation  by  the  creditor  could 
prevent  the  extinguishment  of  the  debt  if  he  accepted  tbat  kind 
of  money  when  tendered  in  payment  thereof. 

But  in  the  case  of  Swift  the  Supreme  Court  has  decided  that 
a  payment  made  to  a  public  officer  in  discharge  of  a  tax  ille- 
gally exacted  is  not  such  a  voluntary  payment  as  will  pre- 
clude the  party  from  recovering  it  back,  and  that  where  the 
Commissioner  of  Internal  Keveuue  adopted  a  rule  of  dealing 
with  purchasers  of  stamps  which  deprived  them  of  a  right,  and 
made  it  known  that  the  rule  would  not  be  changed,  there  was 
no  necessity  of  proving  that  the  party's  compliance  with  the 
regulation  was  forced.  The  court  also  held  that  the  purchasers 
had  no  choice,  their  only  alternative  being  to  submit  to  an  il- 
legal exaction  or  to  discontinue  their  business.  "  Money  paid," 
says  the  Supreme  Court,  "  or  other  value  parted  with  under 
such  pressure  has  never  been  regarded  as  a  voluntary  act 
within  the  meaning  of  the  maxim  volenti  nonfit  injuria,^ 

We  are  therefore  of  opinion  that  the  case  is  virtually  de- 
cided by  the  decision  in  Swift's  Case. 

The  judgment  of  the  court  is  that  the  claimants  recover  the 
sum  of  $4,221.50. 


JOSEPH  W.  HARRISON  v.  THE  UNITED  STATES. 

[No.  14040.    Decided  February  16, 1885.] 

On  the  Proofs. 

The  qnestioDs  presented  by  tbis  case  are  (1)  as  to  the  time  wben  interest 
under  the  Direct  Tax  Acts  1862, 1863,  began  to  run ;  and  (2)  as  to  the 
time  when  the  statute  of  limitations  began  to  run  against  a  claim  for 
a  fnrplus  in  the  Treasury. 
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Oflilon  of  the  court. 
I.  The  IHrect  Tax  AcU  1862, 1863  (1S|  Stat.  L.,  422,  640)  imposed  intereet 
on  unpaid  taxes,  bnt  fixed  no  time.  Therefore,  it  did  not  begin  to 
rnn  until  the  owner  of  the  property  was  in  default, «.  «.,  until  the  ex- 
piration of  the  sixty  days  allowed  him  to  make  payment. 
II.  Money  "  collected  without  warrant  of  law  ae  in  payment  of  dues  under  ike 
IHrect  Ttue  laws"  constituted  no  right  of  action  until,  by  virtue  of  the 
Joint  Resolution  2^th  February,  1867  (14  Stat.  L.,  568^  $  4 ;  Rev.  Stat., 
$  3689\  it  became  a  trust  fund  in  the  Treasury,  payable  on  ** presets 
iation  "  of  the  demand.  Therefore,  such  a  claim  first  accrues,  within 
the  meaning  of  the  statute  of  limitations  (Rev.  Stat,  i  1069),  when  it 
is  first  presented  to  the  Secretary  of  the  Treasury. 

The  Reporters^  statement  of  the  case : 

The  facts  here  were  identical  with  those  in  the  case  of  SUmans 
(19  G.  Gls.  B.,  601).  A  summary  of  them  will  be  found  in  the 
opinion  of  the  court. 

Mr.  William  E.  Earle  for  the  claimant. 

Mr.  John  8.  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

NOTT,  J.,  delivered  the  opinion  of  the  court: 

This  is  an  action  to  recover  back  money  which  was  exacted 
by  the  direct-tax  commissioners  in  Charleston,  S.  C,  as  interest 
at  the  rate  of  10  per  cent,  from  July  1, 1862.  The  tax  was  paid 
May  25,  1865,  being  more  than  sixty  days  from  March  6, 1865, 
the  date  when  the  commissioners  "  fixed  the  amount  of  the  tax.'' 
The  facts,  therefore,  are  identical  with  those  in  the  recent  case 
of  Simons  (19  C.  Gls.  R.,  601),  but  owing  to  some  obscurities 
in  the  opinion  in  that  case  the  Secretary  of  the  Treasury  has 
very  properly  requested  the  opinion  of  the  court  in  this. 

In  the  SimonH  Case  three  important  questions  were  presented, 
viz:  Whether  the  tax  commissioners  could  fix  the  amount  of 
the  tax  on  property  within  the  military  lines  of  the  enemy  f 
Whether  interest  at  the  rate  of  10  per  cent,  upon  an  unpaid 
tax  could  be  charged  and  exacted  for  a  period  anterior  to  the 
time  when  the  tax  was  fixed  f  Whether  the  statute  of  limita- 
tions barred  the  action!  Upon  the  determination  of  these 
questions  it  appeared  clear  to  the  court,  under  the  decisions  in 
the  Proclamation  Cases  (11  C.  Cls.  R.,  72 ;  affirmed  13  id.,  562), 
that  the  officers  of  the  government  having  illegally  exacted  a 
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sum  of  money  from  the  claimant,  he  was  entitled  to  recover  it 
back.  Whether  the  government  was  entitled  to  withhold  from 
that  sum  the  trivial  amount  of  $2.40  for  interest  during  the 
period  of  sixty-one  days  that  the  tax  remained  unpaid,  was  not 
considered. 

The  amount  involved  did  not  warrant  the  court  in  passing 
upon  the  question,  and  its  significance  in  other  cases  was  not 
perceived.  The  court  regrets  that  the  oversight  should  have 
occasioned  trouble  to  the  accounting  officers,  and  now  proceeds 
to  determine  that  point. 

The  Act  far  the  collection  of  direct  taxes  in  insurrectionary  dis- 
tricts^ 1th  June,  1862  (12  Stat.  L.,  422,  §  7),  as  amended  by  the 
Act  Uh  February,  1863  (id.,  640),  provides  as  follows : 

**That  the  said  board  of  commissioners  shall  be  required,  in 
<5ase  the  taxes  charged  upon  the  said  lots  and  parcels  of  land 
shall  not  be  paid,  as  provided  for  in  the  third  section  of  this 
act,  to  cause  the  same  to  be  advertised  for  sale  for  at  least  four 
weeks  •  •  •  and  by  posting  notices  of  said  sale  in  three 
public  places  in  the  town,  parish,  district,  or  county,  within 
which  said  lands  are  situated,  at  least  four  weeks  previous  to 
the  day  of  sale ;  and  at  the  time  and  place  of  sale  to  cause  the 
same  to  be  severally  sold  to  the  highest  bidder  for  a  sum  not 
less  than  the  taxes,  penalty,  and  costs,  and  10  per  centum  per 
annum  interest  on  said  tax,  pursuant  to  said  notice;  in  all 
cases  where  the  owner  of  said  lots  or  parcels  of  ground  shall 
not.  on  or  before  the  day  of  sale,  appear  in  person  before  the 
said  board  of  commissioners  and  pay  the  amount  of  said  taxj 
with  10  per  centum  interest  thereon,  with  the  cost  of  adver- 
tising the  same,  or  request  the  same  to  be  struck  olf  to  a  pur- 
chaser for  a  less  sum  than  two-thirds  of  the  assessed  value  of 
said  several  lots  or  parcels  of  ground,  the  said  commissioners 
shall  be  authorized  at  said  sale  to  bid  o£f  the  same  for  the  United 
States," 

And  the  third  section  therein  referred  to  was  in  these  words : 

"  That  it  shall  be  lawful  for  the  owner  or  owners  of  said  lots 
or  parcels  of  lands,  within  sixty  days  after  the  tax  commission- 
ers herein  named  shall  have  fixed  the  amount,  to  pay  the  tax 
thus  charged  upon  the  same,  respectively,  into  the  Treasury  of 
the  United  States,  or  to  the  commissioners  herein  appointed, 
and  take  a  certiticate  thereof,  by  virtue  whereof  the  said  lauds 
shall  be  discharged  from  said  tax."    (12  id.,  422,  §  3.) 

The  manifest  purpose  of  the  third  section  was  to  declare  it 
"  lawful "  for  the  owner  of  realty  to  pay  the  "  tax  "  charged  upon 
his  land,  and  take  a  certificate  by  virtue  whereof  the  land  should 
2286  c  CLS 12 
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be  discharged  from  the  lien  of  the  tax,  provided,  nevertheless, 
that  this  right  should  be  exercised  within  ^<  sixty  days"  after 
the  amonnt  of  the  tax  had  been  fixed. 

The  manifest  purpose  of  the  seventh  section  was  to  prescribe- 
what  should  follow  if  the  owner  neglected  to  pay  the  tax  with- 
in the  period  of  grace  allowed  by  the  third  section. 

sThe  seventh  section  does  not  declare  that  if  the  owner  should 
have  neglected  to  pay  his  tax  at  the  termination  of  the  sixt^ 
days  the  interest  should  run  from  a  preceding  date,  which  is 
the  construction  contended  for  by  the  defendants,  but  proceeds 
to  give  the  commissioners  certain  directions  for  enforcing  the 
tax.  These  directions  are  to  proceed  against  the  property,  viz, 
that  they  shall  <<  cause  the  same  to  be  advertised,"  and  post 
<<  notices"  of  said  <^  sale"  in  certain  public  places  at  least  four 
weeks  previous  tx>  the  day  of  sale. 

So  far  nothing  is  said  about  interest,  and  so  far  there  is  no 
statutory  provision  authorizing  or  indicting  it.  But  the  stat- 
ute then  proceeds  to  direct  the  commissioners  to  sell  the  prop- 
erty ^^  for  a  sum  not  less  than  the  taxes,  penalty,  and  costs, 
and  10  per  centum  per  annum  interest  on  said  taay  pursuant  to 
said  notice."^  And  it  also  contemplates  cases  where  the  owner 
may  appear  "  before  the  day  of  sale  ^  and  ^^pay  the  amount  of 
said  tax  J  with  10  per  centum  interest  thereon,  with  the  cost  of  adver- 
tising the  sale  J" 

In  these  provisions  the  "  tax  "  referred  to  is  undoubtedly  the 
simple  tax  which  the  owner  might  pay  under  the  third  section, 
and  the  ^< penalty"  is  the  59  per  centum  imposed  by  the  first 
section,  and  the  ^^  costs  "  are  the  cost  of  advertising  and  posting 
notices,  and  the  *'  interest "  is  the  interest  first  authorized  by 
the  seventh  section.  From  what  time,  then,  does  the  seventh 
section  declare  this  interest  shall  run  f 

The  section  is  silent  upon  that  point,  and  the  time  must  be 
ascertained  by  inference  and  interpretation.  Four  starting 
points  at  which  the  interest  might  begin  to  run  have  been 
suggested: 

1.  The  time  when  the  act  7th  June,  1862,  went  into  operation, 
the  1st  July,  1862. 

2.  The  time  when  the  amount  of  the  tax  was  first  legally  as- 
certained, which  would  also  be  the  beginning  of  the  sixty  days 
during  which  the  owner  might  pay  it. 
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3.  The  end  of  the  sixty  days,  when  the  commissioners  were 
first  authorized  to  advertise  the  property. 

4.  The  time  when  notice  of  sale  was  given  by  advertisement 
and  posting,  as  prescribed  by  the  seventh  section. 

As  to  the  first  time  suggested,  it  has  already  been  determined 
by  the  decision  in  Simons's  Oase  that  interest  did  not  run  before 
a  legal  assessment  of  the  tax  was  laid,  and  the  court  adheres 
to  that  conclusion. 

As  to  the  second  time  suggested,  the  court  is  of  the  opinion 
that  the  period  of  sixty  days  was  the  owner's  legal  right  dur- 
ing which  he  was  not  in  default,  and  that  the  term  <<  interest" 
should  not  be  turned  into  a  severe  and  retroactive  penalty  un- 
less the  statute  by  express  words  so  enacted. 

As  to  the  third  time  suggested,  the  court  is  of  the  opinion 
that  the  period  of  sixty  days  wherein  the  owner  might  pay  his 
tax  was  analogous  to  the  days  of  grace  which  attach  to  commer- 
cial paper,  during  which  a  bill  of  exchange  is  payable  but  not 
due.  When  the  days  of  grace  expire,  the  penalty  and  the  costs 
of  protest  attach  and  interest  begins  to  run.  So  in  these  tax 
cases  the  owners  were  not  in  default  during  their  period  of 
grace.  When  it  expired  they  were  in  default,  and  then  inter- 
est properly  began  to  run  on  what  then  became  a  debt  due 
and  unpaid. 

We  are  aware  that  the  language  of  the  Supreme  Court  in 
Bennett  v.  Hunter  (9  Wall.,  326)  implies  that  the  right  to  pay 
the  "  tax  "  is  not  limited  to  sixty  days,  but  may  be  exercised 
at  any  time  prior  to  sale.  But  we  do  not  understand  that  this 
question  of  interest  was  then  under  consideration,  and  it  does 
not  seem  reasonable  to  this  court  that  the  Supreme  Court  in- 
tended that  the  owner  could  evade  the  costs  of  advertising  by 
payment  of  the  tax  alone,  and  it  does  not  seem  probable  that 
the  court  would  have  so  held  when  the  point  was  not  necessa- 
rily involved. 

The  counsel  for  the  defendants  has  also  asked  the  court  to 
review  its  decision  concerning  the  statute  of  limitations,  and 
he  has  pointed  out  what  is  deemed  by  him  a  just  distinction 
between  this  and  the  case  of  Irene  Taylor  (104  U.  S.  R.,  216). 

The  court  has  accordingly  reconsidered  .the  question,  and 
states  the  following  as  its  conclusions : 

1.  When  a  right  of  action  exists  it  must  be  held  that  a  ^^  claim 
first  accrues^  (Rev.  Stat.,  §  1069)  and  the  statute  begins  to  run 
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from  the  moment  when  the  claimant  may  bring  his  action  either 
upon  the  entire  demand  or  upon  anj  portion  or  installment 
which  has  become  due.    Such  are  the  ordinary  cases  of  contract 
which  come  before  this  and  all  other  courts  of  law. 

2.  When  no  right  of  action  exists,  and  a  claimant  has  no 
remedy  save  that  of  appealing  to  the  justice  and  clemency  of  Con- 
gress, and  Congress  pass  an  enabling  act  which  gives  to  a  claim- 
ant or  class  of  claimants  a  legal  right  concerning  a  designated 
claim  or  class  of  claims,  the  statute  of  limitations  ordinarily 
begins  to  run  from  the  passage  of  the  enabling  act.  Such  are 
the  Mail  Transportation  Cases  under  the  act  of  1877,  where  the 
services  were  rendered  before  the  war,  and  such  are  the  claims 
of  officers  who  served  in  the  Mexican  war  for  the  three  months' 
extra  pay  given  by  the  act  of  1879. 

But  these  Direct  Tax  Cases  belong  neither  to  the  one  nor  the 
other  of  the  above  classes.  The  claimants  acquired  no  right  of 
action  by  the  payment  of  the  money  illegally  exacted,  and  there- 
fore the  statute  of  limitations  did  not  begin  to  run  from  that 
date.  The  Joint  Resolution  25th  February ,  1867  (14  Stat.  L., 
568,  §  4),  was  general  in  its  terms  and  prospective  as  well  as 
retroactive  in  its  benefits.  Therefore,  the  date  of  its  enactment 
could  not  furnish  a  starting  point  which  should  apply  equally 
to  all  claims,  those  that  already  existed  and  those  that  might 
thereafter  arise. 

But  the  relief  given  seems  to  the  coui»t  much  like  that  given 
by  the  Act  5th  August,  1861  (12  Stat.,  292,  §  36),  to  the  owner 
of  real  proj)erty  for  a  surplus  derived  from  a  tax  sale.  Both 
statutes  relate  to  money  in  the  Treasury  derived  through  tax 
proceedings,  as  to  which  the  government  asserts  no  legal  or 
equitable  title.  The  act  provides  that  the  surplus  sh  all  be  ^^  held 
for  the  use  of  the  owner  or  his  legal  representatives  until  he  or 
they  shall  make  application  therefor  to  the  Secretary,  who,  upon 
such  application^  shall,  by  warrant  on  the  Treasury,  cause  the 
same  to  be  paid  to  the  applicant."  The  joint  resolution  pro- 
vides that  the  Secretary  "  shall  be  authorized  to  refund  to  per- 
sons from  whom  money  has  been  received  without  warrant  of 
law  the  sums  so  illegally  collected ;  such  refunding  to  be  ordered 
on  the  presentation  in  each  case  of  satisfactory  evidence  of  the 
illegal  collection."  The  trust  is  declared  in  the  act,  but  it  is 
implied  in  the  joint  resolution.  Under  the  one  statute  the 
money  is  to  be  ^^paid  "  on  the  *^  application  "  of  the  claimant ; 
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ander  the  other  it  h  to  be  ^^ refunded^  on  the  ^^ presentation^ 
of  the  claim.  In  both  the  legislative  purpose  is  the  restitatiou 
of  money  in  the  Treasury  which  the  government  cannot  in 
equity  and  good  conscience  retain. 

With  this  close  analogy  before  us  we  feel  warranted  in  fol- 
lowing the  reasoning  of  the  Supreme  Oourt  in  the  Taylor  Case 
and  in  adopting  its  conclusion. 

The  judgment  of  the  court  is  that  the  claimant  recover  the 
money  exacted  as  interest  from  the  Ist  July,  1862,  to  the  5th 
May,  1865,  being  the  sum  of  $31.78. 


MONTGOMERY  C.  MEIGS  v.  THE  UNITED  STATES. 

[No.  145:)6.    Decided  February  36,  1885.] 
On  the  Proofs. 

In  an  action  (19  C.  Cls.  R.,  497)  brought  by  the  architect  of  the  new  Pen- 
sion Office  for  an  agreed  compensation,  the  defendants  allege  that 
he  is  a  retired  officer,  not  entitled  to  dual  pay.  The  case  going 
against  them  on  the  legal  question  involved,  they  abandon  an  appeal 
and  pay  the  Judgment.  lu  this,  a  subsequent  actiou  for  subsequent 
services,  they  interpose  the  same  defense  and  seek  to  reopen  the 
same  question. 
I.  [f  the  United  States,  after  interposing  a  defense  which  was  decided 
against  them,  elect  to  abide  by  the  decision,  abandoning  an  ap- 
peal and  satinfyiug  the  judgment,  they,  like  other  defendants,  wiU 
be  estopped  from  interposing  the  same  defense  in  a  subsequent 
action  involviug  substantially  the  same  issue. 
II.  Where  the  government  is  estopped  from  further  controverting  a  ques- 
tion adjudicated  by  a  court  of  competent  jurisdiction,  it  is  the  duty 
of  tbe  accounting  officers  to  follow  the  decision  in  subsequent  set- 
tlements of  the  parties*  accounts. 

ift.  The  legislation  of  Congress  and  the  decisions  of  the  Supreme  Court 
unmistakably  indicatn  that  Judgments  of  this  court  not  appealed 
from  are  obligatory  upon  the  government  as  upon  the  claimant, 
and  are  intended  to  be  guides  and  precedents  for  the  executive 
departments. 

The  Reporters^  statement  of  tlie  case : 

The  decision  of  this  court  in  tbe  former  action  brought  by 
General  Meigs  will  be  found  in  19  0.  Cls.  R.,  497.  The  fol- 
lowing are  the  facts  found  by  the  court  in  this  action: 
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I.  On  the  8th  of  September,  1882,  the  Secretary  of  the  Interior 
issued  and  delivered  to  the  claimant  the  following  commission : 

"  The  United  States  of  America  to  all  tt  whom  these  presents 
shall  come^  greeting : 

"  Know  ye  that,  reposing  special  trust  and  confidence  in 
the  integrity,  ability,  and  discretion  of  Brig,  and  Bvt.  Maj. 
Gen.  Montgomery  O.  Meigs,  U.  S.  A.  (retired),  I  do  appoint 
him  to  be  supervising  engineer  and  architect  for  the  erection 
of  a  brick  and  metal  fire-proof  building  for  the  use  of  the  Pen- 
sion OflBce,  under  provisions  of  an  act  of  Congress  approved 
August  7,  1882,  this  appointment  to  take  eiiect  September  1, 
1882,  and  do  authorize  and  empower  him  to  execute  and  fulfill 
the  duties  of  that  office  a<MK)rding  to  law,  and  to  hold  the  said 
office,  with  all  the  rights  and  emoluments  thereunto  legally  ap- 
pertaining, to  him,  the  said  Montgomery  0.  Meigs,  during  the 
pleasure  of  the  Secretary  of  the  Interior  for  the  time  being. 

"  In  testimony  whereof  I  have  caused  the  seal  of  the  Depart- 
ment of  the  Interior  to  be  hereunto  affixed. 

^<  Given  under  my  hand,  at  the  city  of  Washington,  the  eighth 
day  of  September,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-two,  and  of  the  Independence  of  the  Cnited 
States  of  America  the  one  hundred  and  seventh. 

[SEAL.]  "  M.   L.  JOSLYN, 

^^  Acting  Secretary  of  the  Interior.^ 

II.  On  the  9th  of  said  September  the  said  Secretary  addressed 
to  the  claimant  the  following  letter : 

"  Department  of  the  Interior, 

"  Washington,  Septetnher  dth^  1882. 

"  Brigadier  and  Brevet  Major  General  M.  C.  MEias, 

'«  U,  S,  A.  (retired) : 

"  Sir  :  Under  your  appointment  as  supervising  engineer  and 
architect  for  the  erection  of  a  brick  and  metal  fire-])roof  build- 
ing to  be  used  and  occupied  by  the  Pension  Bureau  of  this 
department,  authorized  by  an  act  of  Congress  approved  Au- 
gust 7,  1882,  I  have  the  honor  to  request  that  you  will,  a«  soon 
as  practicable,  proceed  with  the  preparation  of  plans  and  make 
such  preliminary  examinations  as  to  the  availability  of  the  site 
designated  in  said  act  as  in  your  judgment  may  seem  necessary 
for  the  information  and  action  of  the  Secretary  of  War  and  the 
Secretary  of  the  Interior. 

"  You  are  hereby  authorized  to  incur  the  expenses  necessary 
for  examination  of  the  site  designated,  to  ascertain  its  metes 
and  bounds  and  level,  &c,,  and  to  employ  a  competent  clerk  and 
other  necessary  employes,  and  to  procure  the  requisite  office 
rooms,  fUruiture,  «&c.,  &c. 
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"  Vonchers  on  apccount  of  expenditures  connected  with  this 
work  will  be  paid  by  the  disbursing  clerk  of  this  department 
upon  presentation,  bearing  your  approval  or  certification  that 
they  are  correct. 

"  Such  stationery  and  printing  as  may  be  required  will  be 
furnished  you  upon  requisition  made  upon  the  blank  forms  of 
this  department,  payment  therefor  to  be  charged  to  the  ap- 
propriation for  the  work  at  contract  and  schedule  rates. 

"  For  the  information  of  this  department  a  monthly  report 
of  operations  would  seem  desirable. 

**  Your  compensation  will  be  at  the  rate  of  ten  dollars  per 
diem  from  September  1,  1882. 
"  Very  respectfully, 

*'M.  L.  JOSLYN, 
^^ Acting  Secretary,^'' 

III.  In  pursuance  of  the  aforesaid  appointment  and  letter, 
the  claimant,  having  first  taken  the  oath  of  office  prescribed  by 
law,  entered  upon  the  duties  of  the  position  assigned  to  him,  and 
has  ever  since  been  engaged  in  the  performance  thereof.  He 
was  paid  for  his  services  at  the  rate  of  $10  per  day  from  the 
beginning  up  to  November  1,  1883,  when,  under  instructions 
issued  by  the  First  Comptroller  of  the  Treasury  to  the  disburs- 
ing clerk  of  the  Department  of  the  Interior,  furthur  pay  was 
refused  him. 

IV.  From  March  1,  1884,  to  January  31, 1885,  both  inclusive, 
the  claimant  served  as  supervising  engineer  and  architect  of 
said  building,  and  has  received  no  ])a3^  for  that  service.  Dur- 
ing that  time  all  the  disbursing  accounts  for  the  said  building 
were  settled  and  paid  upon  his  approval  and  certification. 

V.  Ten  dollars  per  diem  is  not  an  undue  compensation  for 
the  services  rendered  by  him,  but  is  probably  lower  than  a  man 
of  his  character  and  ability  who  was  not  a  retired  Army  officer 
could  have  been  obtained  for. 

VI.  The  claimant  brought  suit  in  this  court  for  his  services 
from  November  1,  1883,  to  October  29,  1884,  as  supervising 
engineer  and  architect  of  said  building,  being  No.  14310,  and 
reported  in  J9  C.  Cls.  E.,  497.  The  dt^eudants  ajipeared,  issue 
was  joined,  and  both  parties  fully  heard.  The  findings  of  fact 
in  said  suit  were  identical  with  the  above  five  findings,  ex- 
cept that  HI  finding  iv  the  time  therein  specified  was  from 
November  1,  1883,  to  February  29,  1884.  Upon  said  findings 
the  conclusion  of  law  was  that  the  claimant  was  entitled  to 
recover  $1,200  on  the  grounds  stated  in  the  opinion  as  reported. 
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Thereupon  the  followiug  judgment  was  entered  on  the  5th  day 
of  May,  1884: 

"  The  court,  on  due  consideration  of  the  premises,  find  for 
the  claimant,  and  do  order,  adjudge,  and  decree  that  the  said 
Montgomery  C.  Meigs  do  have  and  recover  of  and  from  the 
United  States  the  sum  of  $1,210." 

On  the  14th  of  May,  1884,  the  defendants  filed  an  appeal 
from  said  judgment,  and  the  same  was  thereupon  duly  allowed. 
Subsequently  said  appeal  was  withdrawn,  by  leave  of  court,  on 
the  21st  day  of  May,  1884,  and  said  appeal  and  case  were  never 
entered  in  the  Supreme  Court.  Under  the  act  of  July  7,  1884, 
ch.  334  (23  Stat,  at  L.,  241 ),  making  an  appropriation  for  the 
payment  of  said  judgment,  the  same  was  paid.  Every  contro- 
verted question  of  law  and  fact  involved  in  the  merits  of  thhi 
case  was  raised,  considered,  and  decided  in  said  former  case. 

Mr.  Linden  Kent  for  the  claimant. 

Mr,  AssUtant  Attorney- General  Simons  for  the  defendants. 

EiCHABDSON,  Ch.  J.,  delivered  the  opinion  of  the  court: 

The  claimant  brings  this  action  to  recover  $10  a  day  for  his 
services  from  March  1,  1884,  to  January  31, 1885,  as  supervis- 
ing engineer  and  architect  for  the  erection  of  a  building  for  the 
Pension  Bureau  of  the  Interior  Department. 

A  former  suit  for  like  services  for  the  four  months  immedi- 
ately preceding  the  time  covered  by  this  action  wa«  brought 
in  this  court  by  the  present  claimant  against  the  present  de- 
fendants, in  which  the  defendants  appeared,  issue  was  joined, 
a  trial  had,  and  every  question  of  law  and  fact  on  the  merits 
controverted,  in  this  case  was  raised,  considered,  and  determined 
in  that  case.  Judgment  was  entered  in  favor  of  the  claimant. 
An  appeal  was  first  taken  by  the  defendants,  but  was  subse- 
quently withdrawn  and  not  prosecuted.  The  judgment  was 
paid  under  an  appropriation  therefor  by  Congress.  (19  C.  Cls. 
R.,  497;  act  of  July  7,  1884,  ch.  334,  23  Stat.  L.,  241.) 

In  our  opinion  the  defendants  are  estopped  from  setting  up, 
either  here  or  in  the  Treasury  Department,  any  defenses  against 
the  claimant's  demand  for  services  as  supervising  engineer  and 
architect  of  the  Pension  Bureau  which  were  raised,  litigated, 
and  determined  in  the  former  action  between  the  same  parties. 
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They  have  had  their  day  in  coart,  they  have  submitted  their 
defenses  to  a  eourt  of  competent  jurisdiction,  and  the  issue  has 
been  decided  against  them.  That  issue  is  forever  settled  be- 
tween the  parties  in  all  future  litigation.  Such  is  the  well-set- 
tled law  between  citizens,  as  decided  by  the  Supreme  Court  in 
elaborately  considered  cases.  (Beloit  v.  Morgan^  7  Wall.,  619; 
Oromwell  v.  County  of  Sac,  94  U.  S.  E.,  351 ;  United  States  v. 
Naursej  9  Pet,  8.)     Interest  reipvhUoos  ut  sit  finis  litium. 

The  judgment  of  this  court  might  have  been  reviewed  by  the 
Supreme  Court  had  the  Attorney-General  so  elected.  But  he 
abandoned  an  appeal  at  the  request,  it  is  understood,  of  both 
the  Secretary  of  the  luterior  and  the  Secretary  of  the  Treasury, 
and  his  action  is  the  action  of  the  defendants.  ( United  States  v. 
BabMU,  104  V.  S.  R,  767.) 

The  accounting  officers  of  the  Treasury  should  have  followed 
that  decision  in  the  future  settlement  of  the  claimant's  accounts, 
because  the  United  States  are  estopped  from  further  controvert- 
ing the  issues  adjudicated  by  the  judgment  of  this  court. 

In  Klein's  Case  (13  Wall.,  128,  and  7  C.  Cls.  R.,  241)  the  Su- 
preme Court  held  that  the  Court  of  Claims  exercises  all  the 
functions  of  a  court,  and  is  one  of  those  courts  which  Congress 
authorizes  having  jurisdiction  of  contracts  between  the  gov- 
ernment and  the  citizen,  from  which  appeal  lies  to  the  Supreme 
Court.  In  O^ Grady's  Case  (22  Wall.,  641,  and  10  C.  Cls.  R.,  134) 
the  Supreme  Court  said,  "  It  is  equally  certain  that  the  judg- 
ments of  the  Court  of  Chiiins,  where  no  appeal  is  taken  to  this 
court,  are,  under  existing  laws,  absolutely  conclusive  of  the 
rights  of  the  parties,  unless  a  new  trial  is  granted" ;  and  agaiu, 
in  the  same  case,  ''  The  judgment  of  the  Court  of  Claims,  from 
which  no  appeal  is  taken,  is  just  as  conclusive  under  existing 
laws  as  the  judgment  of  the  Supreme  Court,  until  it  is  set  aside 
on  a  motion  for  a  new  trial." 

To  permit  either  one  of  contending  parties  to  open  a  contro- 
versy once  determined,  and  to  require  his  adversary  to  litigate 
anew  what  has  already  been  judicially  settled  between  them, 
would  be  a  violation  of  the  spirit  if  not  the  letter  of  that  an- 
cient sound  maxim  of  the  law,  nemo  debet  his  vexaripro  nnd  et 
eadem  causa 

Moreover,  the  decisions  of  the  Court  of  Claims  in  general, 
not  appealed  from,  are  guides  to  the  executive  officers  of  the 
government  and  furnish  precedents  for  the  executive  depart- 
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ments  in  all  other  like  cases.  It  was  with  that  view,  apparently, 
as  stated  in  the  preface  to  the  first  volume  of  the  Court  of 
Claims  Reports,  that  Congress  passed  the  Act  of  March  17, 1866, 
ch.  10  (14  Stat.  L.,  9),  the  third  section  of  which,  as  incorpo- 
rated into  the  Revised  Statutes,  is  as  follows : 

"Sec.  1057.  •  •  •  And  at  the  end  of  every  term  of  the 
court  he  [the  clerk  of  the  Court  of  Claims]  shall  transmit  a 
copy  of  tbe  decisions  to  heads  of  the  departments,  to  the  Solici- 
tors, the  Comptrollers,  and  the  Auditors  of  the  Treasury ;  to 
the  Commissioners  of  the  General  Land  Office  and  of  Indian 
Affairs;  to  the  chiefs  of  bureaus,  and  to  other  officers  charged 
with  the  adjustment  of  claims  against  the  United  States." 

By  the  Act  of  June  25,  1868,  chapter  71,  section  7  (16  Stat, 
at  L.,  75),  Congress  provided,  as  the  same  is  incorporated  into 
the  Revised  Statutes,  as  follows : 

'*  Sec.  1063.  Whenever  any  claim  is  made  against  any  ex- 
ecutive department,  involving  disputed  facts  or  controverted 
questions  of  law,  where  the  amount  in  controversy  exceeds 
three  thousand  dollars,  or  where  the  decision  will  afiect  a  cIom 
of  cases^  or  furnish  a  precedent  for  the  future  action  of  any  ex- 
ecutive department  in  the  a^ljustment  of  a  class  of  cases^  without 
regard  to  the  amount  involved  in  the  particular  case,  or  where 
any  authority,  right,  privilege,  or  exemption  is  claimed  or  de- 
nied under  the  Constitution  of  the  United  States,  the  head  of 
such  department  may  cause  such  claims,  with  all  the  vouchers, 
papers,  proofs,  and  documents  pertaining  thereto,  to  be  trans- 
mitted to  the  Court  of  Claims,  and  tbe  same  shall  be  there  pro- 
ceeded in  as  if  originally  commenced  by  the  voluntary  action 
of  the  claimant;  and  the  Secretary  of  the  Treasury  may,  upon 
the  certificate  of  any  Auditor  or  Comptroller  of  the  Treasury, 
direct  any  account,  matter,  or  claim  of  the  character,  amoimt, 
or  cUiss  described  in  this  section,  to  be  transmitted,  with  all  the 
vouchers,  papers,  documents,  and  proofs  pertaining  thereto,  to 
the  said  court,  for  trial  and  adjudication." 

In  more  recent  legislation,  the  '^  Act  to  afford  assistance  and 
relief  to  Congress  and  the  executive  departments  in  the  inves- 
tigation of  claims  and  demands  against  the  government"  (22 
Stat,  at  L.,  485,  commonly  called  the  Bowman  Act),  it  is  ex- 
pressly provided  that  in  every  case  from  a  department  under 
that  act  the  court  shall  report  its  findings  and  opinion  to  tbe 
department  from  which  it  was  transmitted,  for  its  guidance  and 
action. 

So  in  the  still  later  act  of  July  7,  1884,  chapter  334  (23  Stat. 
L.,  257,  and  19  C.  Cls.  R.,  xxviii,  and  Adamses  Ca^e^  ante),  p.  115, 
Congress  appropriated  $182,432.82  conditionally  for  the  pay- 
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ment  of  a  large  number  of  claims  of  a  particular  class  agaiust 
the  United  States,  subject  to  "tbe  following  provisions : 

"  Provided^  That  no  part  of  the  money  appropriated  in  this 
paragraph  shall  be  paid  to  any  of  the  claimants  until  the  Court 
of  Claims  shall  have  heard  and  determined  all  of  the  questions 
involved,  and  the  liability  of  the  United  States  government 
therefor,  in  at  least  one  test  case,  which  case  shall  be  preferred 
in  the  order  of  the  docket  of  said  court." 

Thus  the  course  of  legislation  unmistakably  indicates  the  in- 
tention of  Congress  that  the  decisions  of  the  Court  of  Claims 
shall  be  guides  and  precedents  for  the  executive  departments 
in  all  like  cases. 

The  wisdom  of  such  legislation  and  of  the  intention  of  Con- 
gress indicated  thereby  is  rianifest.  Here  all  cases  are  tried 
upon  issues  joined  by  the  parties,  the  court  has  the  benefit  of  the 
arguments  of  counsel  on  both  sides,  the  Attorney-General  or 
his  assistants  appearingand  defending  the  interest  of  the  United 
States,  and  cases  are  heard  and  determined  by  a  bench  of  five 
judges,  three  of  whom  must  concur  to  the  decision  of  any  case 
(Rev.  Stat.,  section  1052,  as  amended  by  the  act  of  June  23, 
1S74,  chap.  468,  1 ;  Supplement  to  Hev.  Stat.,  105) ;  while  in 
the  Treasury  Department  claims  are  finally  passed  upon  by  a 
single  person,  the  Comptroller,  without  any  defense  made  by 
the  Attorney -General  or  other  officer  appearing  for  the  United 
States,  and  generally  without  argument  on  either  side.  (See  re- 
port and  circular  of  Secretary  Sherman,  McClure^s  Cascj  19  C. 
Cls.  R.,  26.) 

The  judgment  of  the  court  is  that  the  claimant  recover  the 
sum  of  $3,370,  and  it  will  be  so  entered  of  record. 


EDWARD  E.  BRADBURY  V.  THE  UNITED  STATES. 

[No.  14127.     Decided  March  2,  lH6o.] 

On  the  Proofs, 

A  mate,  by  virtue  of  a  private  act,  is  retired  as  master.  At  the  time  of  re- 
tirement he  has  not  served  od  the  active  list  a«  master,  Imt  hiis  served 
eight  years  as  uiate. 
I.  A  mate  appointed  *•  upon  the  retired  list  of  the  JNary  irith  Ike  rank  of  master j^^ 
by  virtue  of  a  private  act  {Act  3d  March,  ltt71, 16  Stat.  L.,  p.  601),  is  to 
be  paid  as  if  retired  from  the  rank  of  master. 
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II.  A  mate  retired  as  a  master  in  1871  shoalil  be  credited,  under  the  Naomi 
Appropriation  Act  1883  (22  Stat.  L.,  p.  493),  with  his  actnal  service aa 
mate  as  of  the  time  when  he  was  retired. 

The  Rsportert?  statement  of  the  case : 

The  following  are  the  facts  as  found  by  the  court : 

I.  The  claimant  was  appointed  acting  master's  mate  August 
20, 1864,  and  served  as  such  six  years  seven  months  and  eight 
days.  Prior  to  this  time  he  had  served  in  some  inferior  posi- 
tion in  the  Navy  about  two  years.  During  his  service  as  mate 
he  was  admitted  to  the  naval  hospital,  and,  as  appears  by  the 
official  report,  on  account  of  "  gunshot  wound  (some  evidence 
of  accidental)  while  in  charge  of  deck.''  While  at  the  hospital 
his  arm  was  amputated. 

II.  Claimant  was  commissioned  a  master  on  the  retired  list 
March  28, 1871,  in  accordance  with  theactof  Congress  of  March. 
3, 1871  (16  Stat.,  601).  Since  his  retirement  he  has  been  paid 
as  a  master  as  if  retired  in  his  first  five  years  of  service,  at  the 
rate  of  $1,350  a  year. 

Mr.  Qreen  B.  Baum  for  the  claimant. 

Mr.  Assistant  Attorney- General  Simons  for  the  defendant. 

ScoFiELD,  J.,  delivered  the  opinion  of  the  court: 
The  claimant  is  the  person  named  in  the  following  joint  reso- 
lution of  Congress : 

"  Resolved,  <fcc..  That  the  President  of  the  United  States  be, 
and  ho  is  hereby,  authorized  to  nominate  and,  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  upon  the  retired 
list  of  the  Navy,  with  the  rank  of  master,  Edward  E.  Bradbury, 
now  a  mate  on  the  retired  list  of  the  Navy.  Approved  March 
3.  1871."    (16  Stat  L.,  601.) 

Under  the  authority  of  this  statute,  the  claimant,  on  March 
28,  1871,  was  duly  appointed  and  commissioned  a  master  on  the 
retired  list  of  the  Navy. 

At  that  time,  as  at  present,  the  pay  of  retired  officers  was 
equal  to  either  50  or  75  per  centum  "of  the  sea  pay  provided 
for  the  grade  or  rank  which  they  held  respectively  at  the  time 
of  their  retirement."  / 

Which  of  these  two  rates  of  pay  a  retired  officer  is  entitled 
to  claim  is  determined  by  the  cause  of  his  retirement.    When 
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the  retirement  is  caused  by  age  and  long  service,  or  by  "  inca- 
pacity resulting  from  long  and  faithful  service,  from  wounds 
or  injuries  received  in  the  line  of  duty,  or  from  sickness  and  ex- 
posure therein,"  the  pay  is  equal  to  75  per  centum ;  if  for  other 
causes,  to  50  per  centum. 

What,  then,  was  the  rank  or  grade  held  by  the  claimant  at 
the  time  of  his  retirement,  and  what  was  the  cause  of  his  retire- 
ment f 

Prior  to  his  appointment  under  the  joint  resolution  he  was  a 
mate,  as  appearsH)y  the  resolution  as  well  as  his  record.  The 
accounting  officers  of  the  Treasury,  however,  held  that  Con- 
gress intended  that  he  should  be  retired  as  from  the  rank  of 
master.  In  that  ruling  we  concur.  By  the  appointment  he  be- 
came a  master,  and  although  placed  upon  the  retired  list  at  the 
same  instant  he  was  none  the  less  a  master.  The  list  upon 
which  an  officer  is  placed  does  not  determine  tlie  rank  to  be 
taken,  but  the  duties  to  be  performed. 

What,  was  the  cause  of  his  retirement  ?  He  had  lost  an  arm 
in  the  service,  and  the  title  to  the  joint  resolution  recited  that 
he  was  "  disabled  in  consequence  of  wounds  received  during 
the  late  war."  His  retirement,  therefore,  was  on  account  of  "  in- 
capacity resulting  from  •  •  •  wounds  or  injuries  received 
in  the  line  of  duty." 

These  two  questions  being  settled  in  the  claimant's  favor,  he 
became  entitled  to  receive  75  per  centum  of  the  sea  pay  of  a 
master  on  the  active  list.  The  sea  pay  of  a  master  serving  his 
first  five  years  in  that  rank  was  $1,800  a  year ;  serving  in  his 
second  five  years,  $2,000.    (Sec.  1588,  R.  S.) 

Hitherto  the  claimant  has  been  paid  at  the  rate  of  $1,350  a 
year,  the  same  as  if  retired  as  a  master  in  the  first  five  years  of 
service.  He  now  claims  that  he  is  entitled  to  receive  $150  a 
year  in  addition,  under  the  following  clause  of  the  Naval  Ap- 
propriation  Act,  March  3,  1883  (22  Stat.  L.,  493) : 

"  And  all  officers  of  the  Navy  shall  be  credited  with  the  act- 
ual time  they  may  have  served  as  officers  or  enlisted  men  in  the 
regular  or  volunteer  Army  or  Navy,  or  both,  and  shall  receive 
all  the  benefits  of  such  actual  service  in  all  respects  in  the  same 
manner  as  if  all  said  service  had  been  continuous  and  in  the 
regular  Navy,  in  the  lowest  grade  having  graduated  pay  held 
by  such  officer  since  last  entering  the  service:  Provided^  That 
nothing  in  this  clause  shall  be  so  construed  as  to  authorize  any 
change  in  the  dates  of  commission  or  in  the  relative  rank  of 
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such  officers:  Provided  further  j  That  nothing  herein  contained 
shall  be  so  construed  as  to  give  any  additional  pay  to  any  sach 
officer  during  the  time  of  his  service  in  the  volunteer  Army  or 
Navy." 

At  the  time  the  claimant  was  appointed  a  master  he  had 
served  in  the  Navy  more  than  eight  years,  the  last  six  years  as 
mate.  Under  this  act  all  officers  of  the  Navy  are  entitled  to  be 
credited,  in  the  lowest  grade  having  graduated  pay,  with  all 
actnal  service.  As  there  is  no  graduated  pay  for  mates^  the 
claimant,  to  derive  any  benefit  from  the  aoifc,  must  have  his 
former  service  credited  to  him  as  master.  If  so  credited,  he 
would  be  in  the  position  of  a  master  retired  in  the  second  five 
years  of  service. 

In  Hawkins's  Case  (19  G.  Gls.  E.,  661)  this  court  held  that  the 
provisions  of  this  act  are  retroactive,  and  that  the  actnal  service 
therein  mentioned  should  be  credited  to  the  officer  as  of  the 
time  when  he  would  have  been  entitled  to  receive  the  credit  if 
the  act  had  been  in  force  at  the  date  of  his  promotion.  Apply- 
ing this  rule  to  the  case  before  us,  the  claimant  is  entitled  to  be 
credited  with  his  eight  years'  service  as  if  the  same  had  been 
rendered  as  a  master  on  the  active  list,  and  to  be  paid  as  if  re- 
tired in  the  second  five  years  of  service  in  that  rank.  The  p^ 
of  a  master  thus  retired  is  $1,500  a  year. 

The  claimant  has  been  paid  from  March  28,  1871,  to  March 
28,  1884,  at  the  rate  of  $1,350  a  year.  Under  this  act  he  is  en- 
titled to  receive  $150  .a  year  in  addition,  amounting  in  all,  for 
the  time  stated,  to  $1,950,  and  judgment  will  be  entered  for 
that  sum. 


HATTIE  A.  BURNETT  v.  THE  UNITED  STATES. 

[No.  14508.     Decided  March  2,  1B85.] 

On  the  defendants^  Demurrer. 

An  officer,  for  permanfmt  specific  disabtlUyt  is  allowed  a  pension  of  $7*2  a  month. 
After  his  death  his  widow  is  allowed  |30. 
I.  A  widow  18  entitled,  nnder  Rev.  Stat.,  $  4703,  to  the  same  pension  that 
the  hnsband  '^  would  have  haen  entitled  io  had  he  been  totally  dieabledf" 
and  not  to  the  pension  that  the  hnsband  was  receiving. 
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II.  The  policy  of  the  pension  laws  is  to  equalize  tbe  means  of  support  for 
the  three  classes  of  pensioners  designated  in  Rev.  Stat. ,  $  4692.  When 
death  ensues,  the  financial  loss  to  the  family  being  the  same  in  each 
class,  the  same  pension  is  allowed  to  the  widow,  viz,  that  given  for 
'' total  diaability." 

The  Bepwrtert?  statement  of  the  case : 

The  questioD  of  statutory  coostraction,  which  was  the  only 
qnestion  in  the  case,  was  presented  by  the  claimant's  petition 
and  will  be  found  stated  in  the  opinion  of  the  court. 

Mr,  John  8.  Blair  (with  whom  was  the  Assistant  Attomejf' 
General)  for  the  demurrer. 

Mr.  A.  L,  Merriman  opposed. 

ScoFiELD,  J.,  delivered  the  opinion  of  the  court : 

This  case  was  heard  upon  demurrer,  and  the  facts  are  admit- 
ted as  stated  in  the  petition. 

Ward  B.  Burnett,  the  claimant's  husband,  was  a  colonel  of 
volunteers  in  the  war  with  Mexico.  He  received  a  wound  m  the 
service,  from  the  effect  of  which  he  died  June  24, 1884.  At  the 
time  of  his  death  he  wa«  receiving  a  pension,  under  the  Act  June 
16, 1880  (21  Stat.,  281),  and  preceding  acts,  at  the  rate  of  $72 
a  month.  The  claimant  made  application  for  the  widow's  pen- 
sion, and  the  same  was  allowed  by  the  Commissioner  of  Pen- 
sions at  the  rate  of  $30  a  month.  She  claimed  that  it  should 
be  $72  a  month,  and  brought  the  case  before  the  Secretary  of 
the  Interior.  By  him  it  was  transmitted  to  this  court,  under 
section  1063,  Revised  Statutes. 

Primarily  the  claimant's  right  to  a  pension  is  derived  from 
section  4731,  Revised  Statutes;  but  by  the  last  paragraph  of 
that  section,  and  by  section  4712,  it  is  secondarily  derived  from 
section  4702.  We  may  therefore  begin  the  iuquiry  by  au  ex- 
amination of  the  latter  section.     It  provides  as  follows : 

"If  any  person,  embraced  within  the  provisions  of  sections 
4692  and  4693,  •  •  •  hereafter  dies  by  reason  of  any  wound, 
ii\jury,  or  disease  which  under  the  conditions  and  limitations  ot 
such  sections  would  have  entitled  him  to  an  invalid  pension 
had  he  been  disabled,  his  widow  «  •  •  shall  be  entitled  to 
receive  the  same  pension  as  the  husband  would  have  been  en- 
titled to,  had  he  been  totally  disabled." 
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The  first  requirement  of  this  section  is  that  the  husband 
should  have  been  disabled  b^'  reason  of  wounds,  injury,  or  dis- 
ease in  the  war,  and  died  in  consequence  thereof.  At  this  point 
of  the  inquiry  the  degree  of  disability  need  not  be  considered. 
It  is  enough  that  he  died  in  consequence  of  it,  whatever  it 
might  be.  Thereupon  tbe  widow  becomes  entitled  to  a  pension, 
not  necessarily  at  the  same  rate  that  he  was  entitled  to,  but 
the  rate  he  would  have  l>een  entitled  to  if  his  claim  were  founded 
upon  what  in  the  pension  law  is  technically  called  ^'  total  dis- 
ability,^  The  degree  of  disability  by  which  his  pension  was 
rated  makes  no  difference  with  the  widow's  right.  Pensioners 
are  entitled  to  very  unequal  rates,  according  to  their  respect- 
ive degrees  of  disability.  After  death  all  degrees  of  disability, 
irrespective  of  the  real  facts,  are  considered  ^y  the  law  as  one 
and  the  same,  to  wit,  *'  total  disability  ^  (technically  so  called), 
and  the  rate  of  pension  given  to  that  grade  becomes  the  rate 
of  pension  for  the  widow. 

What,  then,  in  the  pension  laws,  is  meant  by  "total disability," 
and  what  is  the  rate  of  pension  provided  for  it  ? 

Section  4692  divides  disability  into  three  ^'lasses :  1.  Total 
disability.  2.  Permanent  specific  disability.  3.  Inferior  dis- 
ability. The  rate  of  pension  provided  for  the  first  class,  the 
only  one  involved  in  this  suit,  is  found  in  section  4695,  and  is 
as  follows: 

"The  pension  for  total  disability  shall  be  as  follows,  namely, 
for  lientenaut-colouel  and  all  officers  of  higher  rank  in  the 
military  service,     *     •     •     thirty  dollars  per  month." 

The  rate  of  pension  for  "  total  disability  "  is  here  fixed  at  $30 
a  month.  Higher  rates  are  allowed  on  account  of  "  permanent 
specific  disability"  in  sections  4697  and  4698,  since  increased 
by  the  Acts  June  18,  1874  (18  Stat.  L.,  78),  and  Jufie  16,  1880 
(21  Stat.,  281),  to  $72  a  month ;  but,  as  they  do  not  concern 
this  case,  it  is  unnecessary  to  consider  them. 

The  question  in  the  case  does  not  depend  upon  the  construc- 
tion of  doubtful  statutes.  The  law,  although  somewhat  in- 
volved and  intricate,  is  found  upon  a  careful  examination  to 
be  clear  and  positive. 

The  purpose  of  Congress  in  makiugthe  pensions  of  widows 
equal  in  amount,  regardless  of  the  degree  of  disability  from 
which  their  husbands  died,  is  also  apparent.  The  pensions  to 
living  soldiers  are  graded  according  to  their  respective  inca- 
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pacity  to  perform  manual  labor.  When  the  disability  is  total, 
$30  a  month  is  given  as  an  equivalent.  When  the  disability 
is  less  than  total,  a  smaller  sum  is  granted,  which,  with  the 
partial  earnings  of  the  pensioner,  is  intended  to  be  eqnal  to  $30 
a  month.  .  When  the  disability  is  not  only  total,  but  involves 
such  helplessness  as  to  require  the  constant  attendance  of 
another  person,  enough  more  is  added  to  pay  for  such  attend- 
ance. The  means  of  support  of  the  three  classes  are  thus  in- 
tended to  be  equalized.  When  death  ensues,  the  financial  loss 
to  the  family  is  the  same  in  each  case.  In  the  case  of  <<  perma- 
nent specific  disability  "  the  pay  of  an  attendant  is  no  longer 
required,  and  in  the  case  of  ^Mnferior  disability"  the  small 
earnings  of  the  pensioner  no  longer  accumulate.  A  pension  of 
$30  a  month,  the  supposed  equivalent  for  total  disability,  is 
therefore  granted  to  the  widow  in  each  class  of  cases. 

The  demurrer  is  sustained,  and  the  claimant  is  allowed  two 
weeks  in  which  to  amend  her  x)etition,  if  so  desired. 


DAVID  W.  MADDUX  ET  AL.  V.  THE  UNITED  STATES. 

[No.  14447.    Decided  March  3,  1885.] 
On  the  Proofs. 

The  War  Department  orders  an  extension  of  a  military  reservation.  The 
^Hmprwemenif"  of  squatters  on  the  extension  are  appraised  by  a 
military  board,  and  the  report  is  approved  by  the  Secretary  of  War. 
I.  The  Army  Regulation,  1881  (art.  139),  which  provides  a  method  for 
compensating  squatters  on  military  reservations  for  '*  valuaibU  tm- 
I>mv0i?ietito,''  having  been  recognized  and  in  legal  effect  ratified  by 
acts  of  Congress,  must  be  deemed  a  lawful  regulation  of  an  execu- 
tive department. 
IJ.  When  Congress  permit  the  orders  of  an  executive  department  to  be 
formulated  as  regulations,  and  published,  and  carried  into  effect, 
the  legislative  ratification  must  be  implied. 

III.  Where  the  legislative  intention  is  that  the  War  Department  shall  as- 
certain whether  settlers  on  the  public  lands  dispossessed  by  execu- 
tive authority  should  be  compensated  for  their  equity  known  as 
'*  improvements^^'  and  the  value  thereof,  the  power  is  analogous  to  that 
which  authorizes  the  Commissioner  of  Internal  Revenue  to  deter- 
mine whether  t^axes  have  been  illegally  collected  and  the  amount 
which  should  be  refunded.  And  an  action  may  be  maintained  on 
the  award  of  the  Secretary  of  War,  as  upon  the  award  of  the  Com- 
missioner of  Internal  Revenue. 
2286  O  OLS 13 
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The  Reporters^  statement  of  the  case : 

The  following  are  the  facts,  so  far  as  they  are  iuvolved  in  the 
decision  of  the  case : 

I.  The  settlements  of  these  claimants  were  on  a  part  of  the 
public  domain  north  of  the  line  of  the  United  States  military 
reservation  of  Hnachuca,  which  was  located  and  proclaimed  by 
executive  order  of  October  29,  1881,  in  pursuance  of  the  act 
of  June  14, 1809  (2  Stat.  L.,  547).  It  had  been  the  original  in- 
tention to  make  the  northern  boundary  of  the  reservation  coin- 
cide with  the  southern  boundary  of  said  grant,  ^<  for  the  pur- 
pose of  securing  to  the  government  the  valuable  grazing  lands 
in  the  vicinity  of  the  post,''  but,  owing  to  an  error  in  the  first 
surveys,  the  part  on  which  these  claims  were  located  was  not 
included  ;  therefore,  the  enlargement  of  the  reservation  to  in- 
clude all  the  lands  between  the^e  two  boundaries  was  made  and 
proclaimed  by  executive  order  of  May  14,  1883.  On  the  ex- 
tension of  this  reservation  to  include  the  settlements  of  these 
claimants,  they  fell  under  the  regulations  of  the  War  Depart- 
ment, General  Order  No.  74,  headquarters  of  the  Army,  Ad- 
jutant-General's OflBce,  November  2, 1869,  which  provide  as 
follows : 


"Hereafter  no  squatter  or  citizen  will  be  permitted  to  enter 
or  reside  upon  a  military  reservation  unless  he  be  in  the  em- 
ployment of  the  government  or  permitted  by  the  department 
commander,  in  which  case  his  residence  thereon  must  cease 
upon  his  being  discharged  or  the  permission  withdrawn, 

"  Departmental  commanders  will  exercise  a  general  supervis- 
ion of  all  military  reservations  within  the  limits  of  their  com- 
mands, and  will  use  force  to  remove  squatters  or  trespassers 
when,  in  their  judgment,  it  becomes  necessary. 

"  Where  parties  are  already  in  possession,  with  valuable  im- 
provements, the  department  commander  will  cause  an  investi- 
gation to  be  made,  and  submit  each  case  separately  for  the  de- 
cision and  orders  of  the  Secretary  of  War."  (Arts.  137,  138, 
139,  Army  Reg.,  1881.) 

In  pursuance  of  these  regulations  the  commander  of  the  De- 
partment of  Arizona  issued  the  following  order : 
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"  [Special  Orders  No.  76.] 

"  Headquabtebs  Department  of  Arizona, 

"  Whipple  BarrackB,  Frescott,  July  6,  1881. 

•  •••••• 

"A  board  of  officers  to  consist  of— 
**  1.  Capt.  T.  0.  Tapper,  Sixth  Cavalry, 
"2.  First  Lieut.  T.  A.  Touey,  Sixth  Cavalry, 
*'  3.  Second  Lieut.  B.  H.  Cheever,  jr.,  Sixth  Cavalry, 
is  appointed  to  meet  at  Camp  Huachuca,  A.  T.,  at  10  o'clock 
a.  m.  on  Tuesday  the  12th  instant,  or  as  soon  thereafter  as 
practicable,  to  investigate  and  report  upon  the  claims  to  the 
lands  occupied  by  certain  citizens  located  upon  the  military 
reservation  at  that  i>08t ;  to  appraise  the  value  of  any  improve- 
ments made  ^  them,  and  to  assess  the  amount  of  damage,  if 
any,  done  to  timber  or  other  public  property.    The  board  will 
make  such  recommendations  as  to  the  settlement  of  all  claims 
l>ertaining  thereto  as  it  may  deem  advisable." 

This  board  made,  among  others,  the  following  awards : 

"  No.  4.  Improvements  consist  of  two  log  cabins,  two  gar- 
dens fenced  in  with  brush  fence,  10  or  15  acres,  broken  up  and 
partly  under  cultivation,  and  about  1  mile  of  irrigating  ditch. 

"The  board  appraised  the  value  of  these  improvements  at 
$750,  and  recommends  that  amount  be  paid  Tanner  and  Hayes 
or  their  legal  representatives. 

"  No.  5.  Improvements  found  to  be  as  set  forth  in  statement, 
the  value  of  which  the  board  appraises  at  $500,  and  recom- 
mends that  amount  be  paid  to  John  Conley  or  his  legal  repre- 
sentatives. 

*-No.  7.  Improvements  found  to  consist  of  a  log  house,  the 
cutting  and  grading  of  road  up  the  caiion  about  3  miles  over 
rocky  and  difficult  country.  The  board  appraised  the  value  of 
these  improvements  at  $050,  and  recommends  that  amount  be 
paid  to  Morgan  and  Maddux  or  their  legal  representatives." 

The  proceedings  of  the  board  were  duly  forwarded,  through 
department,  division,  and  Army  headquarters,  to  the  Secretary 
of  War,  who,  after  submitting  the  same  to  the  Quartermaster- 
General,  and  after  a  favorable  report  from  that  officer,  ap- 
proved the  same,  as  follows : 

"  The  proceedings  of  the  board  of  officers  convened  by  Spe- 
cial Orders  No.  76,  headquarters  Department  of  Arizona,  July 
6,  1881,  are  approved,  and  the  awards  of  the  board  will  be  in- 
cluded in  the  estimates  to  be  submitted  to  Congress  in  Decem- 
ber next. 

"Robert  T.  Lincoln, 

"  Secretary  of  War. 
"War  Department,  July  15, 1882." 
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An  estimate  for  this  purpose  was  sabmitted  to  the  second 
session  Forty-seventh  Congress  (Ex.  Doc.  No.  60),  and  again 
to  the  first  session  of  the  Forty-eighth  Congress  (Ex.  Doc.  No. 
82),  but  said  a\vard  remains  unpaid,  as  no  appropriation  has 
yet  been  made. 

Mr.  J.  T.  FowerB  and  Mr.  A.  Rutherford  for  the  claimants : 

1.  The  claimants  settled  upon  lands  belonging  to  the  United 
States^  to  which  the  Indian  title  had  been  extinguished,  and 
which  were  subject  to  the  right  of  pre-emption  and  homestead 
settlements,  under  the  conditions,  restrictions,  and  stipulations 
provided  by  law,  and  were  not,  therefore,  trespassers.  (Sections 
2267,  2259,  2289,  R.  S.;  3  Opinions  Att'y-Gen'l,  456;  Sheplty 
T.  Cotcan^  91  U.  S.  B.,  330.)  The  land  system  recognizes  the 
superior  equity  of  actual  settlers  to  become  the  purchasers. 
{Clmnents  v.  Warner,  24  Howard,  394.) 

It  is  trespass  to  interfere  with  this  right  of  the  first  occu- 
pant. (Atherton  v.  Fowler,  96  U.  S.  R.,  513 ;  Hosmer  v.  WalUwe^ 
97  U.  S.  R.,  575 ;  United  States  v.  Stanley,  6  McLean,  409.) 

2^  These  claimants  hstd  an  inchoate  right,  which  would  have 
ripened  into  a  legal  one  on  the  extension  of  the  public  surveys 
to  include  this  land,  when  could  the  proper  entries  be  made  as 
required  by  law.  (Sections  2266,  2274,  2276,  2280,  2281;  act 
of  June  1, 1874,  18  Stat.  L.,  50;  Stark  v.  Starrs,  6  Wall.,  402.) 

A  pre-emptor  cannot  be  undermined  by  a  subsequent  pur- 
chaser. (3  Opin.  Att'y-Gen'l,  130.)  The  settler  has  an  equity 
which  he  can  transfer  or  pledge.  Wright  v.  Shumway,  2  Am. 
Law  Reg.,  20,  Dist.  Wis.,  1853.) 

3.  Their  claims  rest  upon  the  offer  or  tender  of  the  govern- 
ment, which  they  in  good  faith  accepted  and  delivered  peace- 
able possession.  The  facts,  therefore,  raise  an  implied  contract 
if  the  Sec«  etary  of  War  did  not  exceed  his  authority.  (Section 
1069,  R.  8.) 

4.  The  power  of  the  Execuiive,  as  recognized  by  Congress, 
to  reserve  from  sale  and  set  apart  for  public  use  lands  belong- 
ing to  the  UnitM  States,  is  not  illegally  exercised  by  recogniz- 
ing the  rights  of  these  claimants  and  by  executing  that  power 
on  condition  of  payment  of  value  of  claimants'  improvements. 
(Grisar  v.  McDowell,  6  Wall.,  363.) 

5.  This  regulation  under  which  this  award  was  made  is  based 
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npon  legislation^  and  it  has  legislative  sanction.  (Act  of  Sep- 
tember 27, 1860,  sec.  14,  9  Stat.  L.,  497 ;  act  of  February  14, 
1853,  sec.  9,  10  Stat.  L.,  158;  act  of  February  19,  1873, 17  Stat. 
L.,  467.) 

6.  The  subject-matter  of  this  claim  is  a  matter  submitted  to 
the  jurisdiction  and  control  of  the  Secretary  of  War  by  the  Con- 
stitution and  the  laws,  and  his  Judgment  thereon  is  binding  on 
the  government.  (United  Steves  v.  Jones,  18  Howard,  92.)  He 
was  exercising  a  function  imposed  npon  him  by  law.  (Act  of 
June  14,  1809,  2  Stat.  L.,  647 ;  10  Opiu.  Att'y-Gen'l,  359.) 

7.  This  was  private  j^roperty  taken  for  public  use  within  the 
meaning  of  the  Constitution,  and  every  proper  effort  has  been 
made  by  the  War  Department  to  secure  the  payment  of  these 
claims.  Had  an  appropriation  applicable  to  this  expenditure 
been  within  the  control  of  the  Secretary,  these  ^claims  would 
have  been  paid  without  question. 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants : 

1.  The  lands  occupied  by  the  claimants  belonged  to  the  de- 
fendants. The  latter  entered  upon  them  not  only  with  claim 
of  title,  but  with  actual  title.  The  property  in  the  lauds  has 
never  been  divested  from  the  United  States. 

2.  iNo  contract  subsists  betwe<3u  the  United  States  and  the 
settlers  on  their  public  lands  to  pay  the  latter  for  the  improve- 
ments they  may  put  thereon.  The  subsequent  granting  of  a 
patent  passes  the  title,  not  only  to  the  land  but  to  the  house, 
to  the  patentee.  Neither  the  President  nor  the  Secretary  of 
War  had  the  authority  to  promise  these  settlers  payment  for 
their  improvements  if  they  would  deliver  peaceable  possession. 
The  claimants  must  be  referred  to  Congress  for  such  relief  as 
they  may  be  equitably  entitled  to. 

NoTT,  J.,  delivered  the  opinion  of  the  court: 
The  Army  Regulations,  1881  (arts.  137,  138,  139),  provide  in 
cases  of  military  reservation  that  *'  where  parties  are  already 
in  possession,  with  valuable  improvements,  the  department 
commander  will  cause  an  investigation  to  be  made,  and  submit 
each  case  separately  for  the  decision  and  orders  of  the  Secre- 
tary of  War." 
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In  this  case  the  claimants  were  <'  already  in  possession,  with 
valuable  improvements  " ;  the  department  commander  caased 
an  investigation  to  be  made ;  the  military  board  examined  and 
reported  the  improvements  to  be  worth  $650,  and  the  Secretary 
of  War  approved  the  report  and  included  the  amount  in  the 
estimates  which  he  submitted  to  Gougress. 

The  only  question  is  whether  the  Army  regulation  is  the  law- 
ful  regulation  of  an  executi  ve  department.  If  it  be,  this  court 
has  jurisdiction  of  the  action  under  Kevised  Statutes  (section 
1059),  and  the  claimants  are  entitled  to  recover. 

The  Army  regulation  referred  to  had  its  inception  iu  General 
Orders  No.  74,  Adjutant- General's  Oflfice,  November  16,  1869. 
Subsequently  Congress  recognized  the  existence  and  propriety 
of  the  order,  in  at  least  one  instance,  by  the  Act  19th  Febru- 
ary, J.873  (17  Stat.  L.,  467),  which  appropriated  the  sum  of 
$14,219  "for  private  property  taken  by  the  government  in  the 
extension  of  the  military  reservation  at  Gamp  Mohave,  in  the 
Territory  of  Arizona,  under  General  Orders  No.  74,  Adjutant- 
GeneraPs  Office,  November  2,  1869,  said  sum  being  the  total 
amount  awarded  by  a  board  of  military  officers  convened  by 
proper  authority  at  said  camp  in  September,  1870,  as  per  their 
report  duly  approved  by  the  War  Department." 

Still  later,  by  the  Act  23d  June,  1879  (21  Stat.  L.,  30,  §  2), 
Gongress  enacted  "  that  the  Secretary  of  War  is  authorized 
and  directed  to  cause  all  the  regulations  of  the  Army  and  gen- 
eral orders  now  in  force  to  be  codified  and  published  to  the 
Army." 

The  legislative  authority,  therefore,  has  directed  that  this  gen- 
eral order  be  incorporated  into  and  made  one  of  the  Army  reg- 
ulations, and  ha«  allowed  the  regulation  to  remain  as  a  safe- 
guard for  all  settlers  upon  the  public  lands  who  make  improve- 
ments thereon  before  they  acquire  a  titie  to  the  premises.  It 
does  not  comport  with  national  honor  to  allow  such  a  regula- 
tion of  on  executive  department  to  exist,  and  the  government 
to  acquire  the  improvements  of  a  settler  upon  the  faith  thereof, 
and  then  to  withhold  payment  and  question  the  legality  of  the 
regulation. 

When  Gougress  permit  regulations  to  be  formulated  and 
published  and  carried  into  effect  year  after  year,  the  legislative 
ratification  must  be  implied.    Gongress,  moreover,  has  always 
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reoognized  the  equitable  rights  of  settlers  upon  the  public  do- 
main, and  the  regulation  is  in  harmony  with  public  policy. 

On  the  part  of  these  settlers,  it  appears  that  they  acquiesced 
in  the  award  of  the  military  board,  surrendered  their  improve- 
ments to  the  government,  and  now  seek  to  recover  only  the 
amount  awarded  them.  On  the  part  of  the  government,  it  ap- 
pears that  its  officers  did  not  assume  to  evict  the  settlers,  ex- 
cept upon  the  terms  and  in  the  manner  prescribed  by  the  reg- 
ulation, and  that  the  Secretary  of  War  approved  their  action 
and  authorized  the  taking  of  the  property  upon  those  terms. 
Both  parties  acted  upon  the  faith  of  the  regulation,  and  each 
has  accepted  the  result.  Their  proceedings  make  a  contract  in 
substance,  if  not  in  form. 

But  the  Revised  Statutes  (section  1059)  confer  upon  this 
court  <^  jurisdiction  to  hear  and  determine"  ^<all  claims  founded 
upon  "  ^^  any  regulation  of  an  executive  department."  By  the 
term  ^<  any  regulation "  is  doubtless  intended  any  regulation 
within  the  lawful  discretion  of  the  head  of  an  executive  de- 
partment. The  present  claim  certainly  is  "  founded"  upon  the 
regulation ;  the  court  is  authorized  to  hear  and  determine 
claims  founded  upon  ^^any  regulation";  and  the  only  defense  to 
the  action  is  to  hold  that  the  regulation  was  not  authorized  by 
law  and  is  wholly  void.  This  we  are  not  prepared  to  do.  The 
case  seems  to  us  to  be  one  where  Congress  intended  that  the 
War  Department  should  ascertain  whether  settlers  on  public 
lands  dispossessed  of  their  holdings  by  authority  of  the  Execu- 
tive should  be  compensated  for  their  equity,  know  as  "improve- 
ments," and  the  value  thereof.  The  power  is  akin  to  that 
which  authoi  izes  the  Commissioner  of  Internal  Eevenue  to  de- 
termine whether  taxes  have  been  illegally  collected  and  to  cer- 
tify the  amount  which  should  be  refunded. 

The  court  has  not  passed  upon  the  value  of  the  improve- 
ments in  this  case.  That  fact  is  one  that  was  properly  inves- 
tigated and  ascertained  by  the  War  Department,  and  its 
award,  in  the  absence  of  fraud  or  mistake,  must  be  deemed  con- 
clusive upon  both  parties. 

The  judgment  of  the  court  is  that  the  claimants  recover  the 
sum  of  $650. 

In  the  case  of  John  Conley  v.  The  United  States,  which  was 
submitted  at  the  same  time  upon  similar  facts,  the  judgment 
of  the  court  was  that  the  claimant  recover  the  sum  of  $500. 
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In  the  case  of  Francis  M,  Tanner^  snrvimng  partnerj  dec.^  v. 
United  States,  which  was  likewise  sabmitted  at  the  same  time 
and  upon  similar  facts,  the  judgment  of  the  coart  was  that  the 
claimant  recover  the  sum  of  $750. 


THE  PACIFIC  RAILROAD  v.  THE  UNITED  STATES. 

[No.  11825.    Decided  March  2,  1805.] 

On  the  Proofs, 

The  govemmoat  sets  up  a  counter-claim  for  rebailding  railroad  bridges  in 
Missouri  during  the  war.  maintaining  that  the  work  was  done  for 
the  claimants'  beneAt,  with  their  actual  knowledge  and  at  their  im- 
plied rrqne6t,  amid  circumstances  irom  which  the  law  would  imply 
a  contract.  Also  that  the  destruction  of  bridges  by  the  United 
States  military  authorities  for  the  public  safety  imposed  no  obliga- 
tion to  nbuihi.  The  claimants  deny  that  the  work  was  done  at 
their  request,  and  contend  that  the  bridges  were  avowedly  rebuilt 
for  the  government's  own  military  purposes,  and  that  the  law  will 
not  imply  a  contract  where  the  plaintiff's  acts  negative  one. 
I.  The  right  of  the  government  in  time  of  war  to  destroy  bridges  for  the 
public  defense  or  to  rebuild  them  as  a  military  necessity  does  not 
carry  with  it  a  right  to  force  au  implied  contract  upon  the  owner  of 
the  realty  for  the  cost  of  the  structures  erected.  Such  a  contract 
must  rest  upon  the  owner's  license,  express  or  implied,  and  be  sub- 
ject to  its  limitations. 
II.  A  couference  between  a  military  commander  and  the  officers  of  a  rail- 
road concerning  the  rebuilding  of  certain  bridges  may  be  bad  as  a 
matter  of  contract  but  effective  as  a  matter  of  notice. 

III.  Where  a  railroad  company  assented  to  the  government's  rebuilding 
certain  bridges,  asserting  at  the  same  time  that  those  destroyed  by 
its  own  military  authorities  should  be  rebuilt  at  its  own  cost,  and 
only  those  destroyed  by  the  public  enemy  at  the  cost  of  the  com- 
pany, the  assent  was  in  lega.1  effect  a  license  which  set  bounds  to 
the  liability  of  the  one  party  and  imposed  conditions  upon  the  acts 
of  the  other. 

The  Reporters^  statement  of  the  case : 

The  following  are  the  facts  as  found  bv  the  court,  so  far- as 
they  are  involved  in  the  decision  of  the  case : 

I.  In  October,  1804,  thirteen  bridges  upon  the  main  line  and 
southwestern  branch  of  the  claimant's  railroads  had  been  burnt 
or  destroyed  during  the  then  recent  invasion  of  the  State  by  the 
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GoDfederate  forces  under  General  Sterling  Price.  Early  in  that 
month  Miyor-General  Bosecrana,  commanding  the  Department 
of  Mifisonri,  summoned  to  an  informal  conference  in  Saint  Louis 
several  gentlemen  whom  he  regarded  as  the  proper  representa- 
tives of  the  management  of  the  railroad,  among  them  being  the 
president  of  the  company,  the  superintendent  and  engineer  of 
the  road,  and  several  of  the  directors.  By  General  Rosecrans 
it  was  stated  that  the  immediate  rebuilding  of  the  bridges  was 
a  military  necessity ;  that  he  should  expect  and  require  the 
company  to  do  all  in  their  power  to  put  the  roads  in  working 
order  at  the  earliest  possible  moment;  and  that  be  intended  to 
have  what  work  they  did  not  do  done  by  the  government,  and 
withhold  from  the  freight  earnings  of  the  road  a  sum  sufficient 
to  repay  the  government  for  such  outlays  as  in  law  and  fact  it 
should  be  found  entitled  to  have  repaid.  The  gentlemen  pres- 
ent assured  General  Rosecrans  that  they  would  do  all  in  their 
power  to  rebuild  the  bridges  and  put  the  roads  in  working  order 
at  the  earliest  moment,  but  they  at  the  same  time  represented 
that  several  of  the  bridges,  as  they  believed,  had  been  destroyed 
by  the  proper  military  authority  of  the  United  States,  and 
that  in  such  cases  the  government  was  properly  responsible  for 
the  loss  and  should  replace  the  bridges.  Those  which  the  pub- 
lic enemy  had  destroyed  they  conceded  that  the  company 
should  replace.     General  Rosecrans  replied  in  substance  : 

"  Gentlemen,  the  question  of  the  liability  of  the  government 
for  repairing  damages  to  this  road  is  one  of  both  law  and 
fact,  and  it  is  too  early  now  to  undertake  the  investigation 
of  that  question  in  this  stirring  time.  I  doubt  myself  whether 
all  the  damages  which  you  say  the  government  should  be  re- 
sponsible for  will  be  found  liable  to  be  laid  to  the  charge  of  the 
government.  Nevertheless,  whatever  is  fair  and  right  I  should 
like  to  see  done.  You  tell  me  now,  and  I  have  been  informed 
by  some  of  your  representatives  individually,  that  the  company's 
means  are  insufficient  to  make  these  large  repairs  and  make 
them  promptly.  Therefore,  I  want  to  say  to  you  that,  as  a 
military  necessity,  we  must  have  the  work  done,  and  shall  be 
glad  to  have  the  company  do  everything  it  can,  and  I  will 
undertake  to  have  the  remainder  done,  and  we  will  reserve  out 
of -the  freights  mouej-  enough  to  make  the  go\  ernment  good 
for  that  to  which  it  shall  be  found  to  be  entitled  for  rebuilding 
any  or  all  of  the  bridges,  and  we  will  retnrn  the  freights  to  you 
or  settle  with  you  on  principles  of  law  and  equity.'' 
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The  gentlemen  interested  in  the  company  reiterated  their 
view  of  the  case,  that  the  company  should  pay  for  bridges  de- 
stroyed by  the  public  enemy,  and  that  the  government  should 
replace  at  its  own  cost  the  bridges  destroyed  by  its  own  mili- 
tary authorities.  These  mutual  representations  and  assurances 
were  not  intended  or  understood  on  either  aide  to  form  a  con- 
tract or  agreement  binding  the  government  or  the  company. 
No  formal  action  thereon  was  taken  by  the  board  of  directors 
as  such ;  and  there  is  no  proof  that  the  mutual  assurances  and 
representations  of  the  conference  were  ever  notified  to  the  di- 
rectors, save  as  that  fact  may  be  inferred  from  the  facts  and 
circumstances  hereinafter  set  forth  in  the  succeeding  findings. 
It  is,  however,  found  that  the  company,  through  their  directors 
and  officers,  promptly  exerted  themselves  in  restoring  the 
roads  to  running  order  to  the  full  extent  of  their  power,  and 
that  they  cooperateil  with  the  government  in  so  doing,  as  here- 
inafter set  forth. 

II.  At  or  about  the  time  of  the  conference  referred  to  in  the 
preceding  findings  General  Rosecrans  reported  to  the  Secre- 
tary of  War  by  the  following  telegram : 

^*  Hdqrs.,  St.  Louis,  Mo.,  Oct  12, 1864. 

"Hon.  Edwin  M.  Stanton, 

"  Sec.  of  War  : 
"  The  rebuilding  of  che  bridges  on  the  Pacific  R.  R.,  recently 
burned  by  the  rebels,  are  essential  and  a  great  military  neces- 
sity in  the  defence  of  this  State.    The  railroad  co.  is  unable 
to  replace  them. 

"  Please  authorize  Col.  Myers  to  have  them  rebuilt  at  once, 
the  U.  8.  to  be  reimbursed  the  cost  out  of  freight  on  the  road. 

"W.  S.  Rosecrans,    . 
'*  Maj.  OenP 

Upon  the  receipt  of  the  report  it  was  acted  upon  by  the  Sec- 
retary of  War,  as  shown  by  the  following  reference,  recommend- 
ation, and  orders : 

"  Referred  to  the  QuartermasterGreneral  for  report. 

"Edwin  M.  Stanton, 

"  Sec.  of  War. 
"Oct.  12, 1864. 

"  Oct.  12,  1864,  8, 1,  2  p.  m. 
"  Respectfully  returned  approved.    I  recommend  that  Gen'l 
Rosecrans  be  informed  that  Gen'l  McGallum,  sup't  of  military 
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railroadSy  will  be  directed  to  take  the  necessary  measures  for 
the  purpose  immediately. 
"  Respectfully, 

"M.  C.  Meigs. 

'*  I  inclose  copy  of  a  letter  of  instructions  to  Gen'l  McCal- 
lum,  which  will  be  carried  out  if  approved. 
"  Respectfully  submitted. 

"  M.  C.  Meigs,  Q,  M.  G. 
"Approved. 

"Edwin  M.  Stanton, 

"  See.  of  War. 

"  Washington,  12th  Oct,  1864,  8, 1,  2  p.  m. 
"  Bvt.  Brig.  Gen'l  D.  O.  McCallxtm, 

^^Director  and  SupH  MiVy  Railroads,  Washington  : 
"General  :  General  Rosecrans  reports  the  inability  of  the 
Pacific  Railroad  Co.  to  rebuild  the  bridges  lately  destroyed 
by  the  rebels  in  Missonii,  and  advises  that  it  is  a  military 
necessity  that  they  be  rebuilt  at  once. 

"He  desires  that  Col.  Wm.  Myers,  quar'master  at  St.  Louis, 
be  authorized  to  rebuild  them,  the  cost  to  be  reimbursed  out 
of  freights  earned  by  the  railroad. 

"The  rebuilding  is  approved:  you  will  report  the  measures 
to  be  taken  for  this  purpose.  Col.  Myers  will  be  instructed  to 
act  in  the  matter  as  may  upon  your  report  appear  to  be  best 
for  the  service. 

"Respectfully,  vour  ob't  serv't, 

"M.  C.  Meigs, 
"  Q.  M.  Gen%  Brvt.  Maj.  GenH. 

"  Quarteemaster-Genbkal's  Office, 

"  Washington^  D.  C,  Oct.  13,  1864. 
"Maj.  Gen  W.  S.  Rosecrans, 

"  Coni'cPgy  dtc.y  8t  Louis : 
"General  McCallum  will  cause  the  Pacific  Railroad  bridges 
to  be  rebuilt  by  the  quickest  and  surest  possible  means.    He 
will  communicate  with  Col.  Myers.    Send  engineers  and  skill- 
ful contractors  to  erect  trestles  and  complete  bridges. 
"  (Telegraph  cipher.) 

"M.  C.  Meigs, 
"  Qr.  Mr.  Gen%  Bvt.  Maj.  GenH,  U.  S.  A."^ 

After  the  issuing  of  the  foregoing  orders  General  McCal- 
lum remained  in  charge,  and  General  Rosecrans  took  no  further 
part  in  the  matter.  It  does  not  appear  that  the  company  had 
knowledge  or  notice  of  the  foregoing  reports  and  orders,  or  of 
the  terms  thereof. 
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III.  On  the  Ist  November,  1864,  the  president  of  the  com- 
pany addressed  the  following  letter  to  the  chief  qnartermaster 
of  the  Department  of  Missouri,  by  whom  it  was  transmitted  to 
General  McCallum: 

**  President's  Office,  Pacific  Railroad, 

'' St.  LouiSy  Nov.  ly  18M. 
^'CoL  Wm.  Myers,  A.  Q.  Jf.,  U.  S.  A.: 

**SiR:  The  delay  on  the  part  of  the  War  Dept.  in  providing 
for  the  repairing  and  rebuilding  of  the  bridges  on  this  road 
has  prompted  the  company  to  unusual  resources  for  some  of 
them,  and  I  therefore  beg  to  say  that  we  are  constructing  the 
Gasconade  and  Moreau  bridges  ourselves,  and  expect  to  have 
them  ready  by  the  25th  of  this  month,  leaving  only  the  Osage 
to  be  replaced.  In  view,  then,  of  the  avoiding  any  misunder- 
standing on  the  part  of  General  McCailum  in  the  premises,  may 
I  request  that  you  immediately  communicate  the  facts  by  tele- 
gram, as  those  with  whom  he  has  contracted  may  be  led  into 
error.  I  repeat  that  the  only  bridge  on  the  main  line  to  be  re- 
placed by  the  government  is  the  Osage,  1,200  feet  in  length, 
this  company  having  replaced  all  the  smaller  and  are  now  re- 
placing all  the  larger  ones. 

"I  learu  that  McNairy,  Clailin  &  Co.,  with  whom  Gen.  Mc- 
Callum contracted,  are  at  Cleveland,  Ohio. 
"I  am,  most  respectfully, 

«G.  R.  Taylor,  FresH.^ 

IV.  The  bridge  across  the  Osage,  referred  to  in  the  preceding 
finding,  had  been  destroyed  on  the  5th  October,  1864,  by  order- 
of  Brig.  Gen.  Egbert  6.  Brown,  commanding  the  central  dis- 
trict of  Missouri,  he  in  so  doiog  acting  under  instructions  from 
General  Rosecraus  to  **  use  every  means  in  his  power  to  pre- 
vent the  advance  of  the  enemy,'^  The  court  finds  that  the  de- 
struction of  the  bridge  was  ordered  to  prevent  the  advance  of 
the  enemy  and  for  the  public  defense,  and  that  the  exigency  ap- 
peared to  the  officer,  and  in  fact  was,  of  the  gravest  character 
and  an  imperative  military  necessity.  Subsequently  to  the 
letter  set  forth  in  the  preceding  finding  the  government  rebuilt 
the  bridge,  and  expended  in  so  doing  the  sum  of  $96,152.65. 
The  bridge  across  the  Moreau,  referred  to  in  the  preceding 
finding,  had  likewise  been  destroyed  by  command  of  the  same 
officer  and  In  the  same  military  exigency.  The  company,  as 
indicated  in  the  letter  of  their  president,  proceeded  to  rebuild 
It,  but  during  the  progress  of  its  reconstruction  it  was  washed 
away  by  a  freshet  in  the  river.    The  company  being  then  in 
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finaiicial  embarrassment  were  anable  to  resume  the  work,  and 
the  bridge  was  rebuilt  by  the  government,  which  expended  in 
so  doing  the  sam  of  $30,801.  On  the  southwestern  branch  of 
the  railroad  two  bridges  across  the  Maramec  Biver  bad  been 
destroyed,  but  not  by  the  forces  of  the  United  States.  Never- 
theless they  were  rebuilt  by  the  government,  which  expended 
in  so  doing  the  sum  of  $54,595.24,  making  a  total  of  $181,548.8» 
expended  in  the  rebuilding  of  the  four  bridges.  The  remain- 
ing nine  bridges  were  rebuilt  by  the  company. 

Y.  As  soon  as  the  bridges  were  rebuilt  the  company  resumed 
the  management  and  operation  of  their  roads.  Neither  before 
nor  after  the  destruction  of  the  bridges  did  the  government  take 
possession  of  or  operate  the  roads  by  its  own  agents ;  but  the 
company,  after  as  before,  continued  to  carry  passengers  and 
freight  for  the  government^  and  the  government  continued  to 
pay  for  the  services  so  performed.  No  claim  growing  out  of 
the  destruction  or  reconstruction  of  the  bridges  was  asserted  by 
either  party  against  the  other  from  the  completion  of  the  bridges, 
in  the  spring  of  1865,  until  the  28th  June,  1867. 

Mr.  Jame%  Coleman  for  the  claimant : 

1.  The  United  States  military  forces  took  possession  of  this 
railroad  because  they  had  the  power  to  do  so.  They  rebuilt  the 
bridges,  without  either  the  consent  or  the  assent  of  the  railroad 
company,  because  they  were  compelled  by  military  necessity  to 
have  them.  They  deducted  what  they  expended  in  rebuilding 
them  from  what  they  owed  the  railroad  company,  without  the 
consent  of  the  company,  and  the  railroad  company  was  power- 
less to  prevent  their  so  doing. 

It  was  for  the  benefit  of  the  military  service  that  the  bridges 
were  reconstructed  by  the  United  States,  and  the  necessities  of 
the  company  were  not  considered. 

2.  It  is  equally  clear  that  the  United  States  rebuilt  the 
bridges  without  any  agreement  on  the  part  of  the  railroad  com- 
pany to  pay  them  for  so  doing.  By  the  charter  of  the  company 
soch  agreement  could  only  have  been  entered  into  on  behalf  of 
the  railroad  company  by  the  oflBcers  of  the  company,  as  such, 
in  the  manner  prescribed  by  the  act  of  incorporation. 

3.  We  submit  that  because  the  company  did  not  object  to 
the  United  States  repairing  the  bridges,  or  protest  against  it, 


206        The  Pacific  Railroad  v.  United  States. 


APffumeal   for  tMe  elslMiABt. 
there  is  uo  authority  which  can  hold  that  the  company  by  any 
act  agreed  to  reimburse  the  United  States. 

4.  There  was  neither  an  agreement  on  the  part  of  the  com- 
pany to  repay  for  rebuilding  the  bridges,  nor  eonsent  or  assmit 
that  they  should  be  rebuilt  at  the  expense  of  the  company. 
Until  the  terms  of  the  agreement  have  been  received  by  the 
assent  of  both  parties,  the  negotiation  is  open  and  imposes  no 
obligation  upon  either.  (Carr  v.  Duval^  14  Pet.,  76;  Parsons  on 
Contracts,  vol.  1,  475 ;  Bruce  v.  Parsons^  3  Johns.,  534.) 

6.  The  doctrine  contended  for  as  to  the  liability  of  the  govern- 
ment to  make  compensation  to  the  owners  for  private  property 
taken  by  the  government  for  the  benefit  of  the  public  has  been 
recognized  by  all  publicists  and  writers  on  civil  law,  and  de- 
termined by  the  courts  of  both  England  and  America.  And 
not  only  is  it  the  doctrine  established  in  this  country  by  au- 
thority of  law,  as  found  in  the  decisions  of  our  courts,  but  the 
legislative  branch  of  our  government  have  over  and  again 
recognized  the  doctrine  by  payment  of  like  claims.  There  can- 
not be  a  case  found  upon  the  statute-books  where  a  claim  of 
this  kind  has  been  turned  from  the  doors  of  Congress  unsatis- 
fied. 

The  principle  of  the  liability  and  obligation  of  the  govern- 
ment is  well  settled  by  authority,  and  has  been  well  settled  by 
moralists  and  jurists  ever  since  the  days  of  the  civil  law.  (Vat- 
tel,  112,  403;  Grotins,  b.  2,  ch.  14,  sec.  7;  b.  3,  ch.  20,  sec.  7; 
Bradshaw  v,  Rogers.  20  Johns.,  103.) 

Whether  or  not  the  government  exercises  the  right  of  eminent 
domain  in  taking  the  property,  or  whether  it  acts  from  necessity 
outside  of  the  constitutional  principle,  in  either  case  the  sufferer 
is  entitled  to  compensation.  [Mayor  of  New  York  v.  Lord^  17 
Wend.,  285-291 ;  Mayor^  &c.,  of  New  Yorlc  v.  Lord^  18  Wend., 
126;  Stone  y.  Mayor,  c£-c.,  of  New  Yorl'^25  Wend.,  173;  Orant 
V.  U.  8.,  1  C.  Cls.  K.,  41.) 

This  decision  was  reaffirmed  in  this  court  in  case  of  Wiggins 
V.  U.  S.,  3  C.  Cls.  R,  412,  and  afterwards  in  Russell  v.  U.  S.j 
affirmed  by  the  Supreme  Court  in  13  Wallace. 

Chief  Justice  Taney  says :  "There  are  without  doubt  occa- 
sions in  which  private  property  may  lawfully  be  taken  posses- 
sion of  or  destroyed  to  prevent  it  from  falling  into  the  hands  of 
the  public  enemy ;  and  also  when  a  military  officer,  charged 
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with  a  particular  duty,  may  impress  private  property  into  the 
public  service  or  take  it  for  public  use.  Unquestionably  in 
such  cases  the  government  is  bound  to  make  full  compensation 
to  the  owner,  but  the  officer  is  not  a  trespasser."  {Mitchell  v. 
Harmony,  13  How.,  135;  Rttasell  v.  The  United  States,  13  Wall., 
623.) 

Mr.  John  S.  Bluir  (with  whom  was  the  Assistant  Attorney- 
Oeneral)  for  the  defendants  : 

1.  The  destruction  of  the  bridp^es  by  the  Federal  troops  as 
part  of  a  military  movement  imposed  no  obligation,  legal  or 
moral,  to  pay  therefor.  The  question  before  the  court  in  Mitch- 
ell p.  Harmony  was  not  the  responsibility  of  the  United  States, 
but  of  Colorrel  Mitchell.  Anything  said  concerning  the  for- 
mer was  not  essential  to  nor  involved  in  the  decision,  and  is  the 
individual  opinion  of  Taney,  C.  J. 

This  court,  in  Mrs.  Perrins  Case  (4  C.  Cls.  R.,  543),  has  very 
clearly  laid  down  the  law,  in  the  opinion  of  Casey,  0.  J.,  as 
follows : 

"  No  government,  except  as  a  special  favor  bestowed,  has 
ever  paid  for  the  property  of  even  its  own  citizens  in  its  own 
country  destroyed  in  attacking  or  defending  against  a  common 
public  enemy,"  * 

The  doctrine  in  Grant's  Case  and  the  dictum  in  Mitchell  v. 
Harmony  are  contrary  to  numerous  carefully  considered  prin- 
ciples. {Respublica  v.  Sparhawk,  1  Dall.,  357  ;  Taylor  v.  Nash- 
viUeand  Chattanooga  Railroad  Company^  G  Cold  well,  ^i^ ;  Par- 
ham  V.  The  Justices  of  Decatur  County,  9  Georgia,  348 ;  Surocco 
V.  Geary,  3  Cal.,  69 ;  American  Print  Works  v.  Lawrence,  1 
Zab.,  248;  Russell  v.  The  Mayor  of  Kew  York,  2  Denio,  p.  461; 
McDonald  v.  City  of  Red  Wing,  13  Minn.,  38 ;  American  Print 
Works  V.  Lawrence,  3  Zab.,  1,  S.  C,  6^)4;  Whiting  on  War 
Powers  under  the  Constitution  of  the  United  States,  340,  341. 

2.  General  liosecrans  distinctly  informed  such  of  the  direct- 
ors and  officers  as  he  could  find  that  he  was  not  rebuildiug  for 
the  purpose  of  reimbursement.  ^ 

3.  Wherever  the  authority  may  have  rested  to  compensate 
this  company  for  its  loss,  it  is  certain  that  it  was  not  reposed 
in  General  Eoseerans,  the  Quartermaster-General,  or  the  Sec- 
retary of  War. 
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4.  The  directory  of  the  compaDj  did  not  nndergtand  that 
this  rebailding  was  compensatory,  nor  did  it  inform  the  stock- 
holders to  that  effect. 

5.'  While  the  reconstmotion  of  the  bridges  was  a  military 
and  political  advantage  to  the  United  States,  the  pecaniary 
benefits  to  the  company  were  none  the  less  on  accoant  of  thia 
advantage,  and  the  tacit  acceptance  of  our  work^  first  by  the 
officers  in  charge  of  the  road  and  second  by  the  stockholders, 
created  the  implied  contract.  ( United  States  v.  Dandridge^  12 
Wheaton,  70.) 

It  is  a  well-settled  principle  of  law  that  wherever  a  party 
avails  himself  of  the  benefit  of  services  done  for  him,  although 
without  his  positive  authority  or  reqnest,  the  law  supplies  tho 
formal  words  of  contract  and  presumes  him  to  have  promised 
an  adequate  compensation.  (Abbot  v.  Hermon^  7  Greene,  121 ; 
Fisher  v.  School  JHstrict^  4  Cush.,  494 ;  Lewis  v.  Trickeyj  20 
Barbour,  387;  James  v.  Bixby^  11  Mass.,  34;  Farmington  Acad- 
emy, 14  Mass.,  174.) 

NoTT,  J.,  delivered  the  opinion  of  the  court : 
This  case,  which  has  been  twice  argued,  has  twice  presented 
some  of  the  most  perplexing  questions  of  constitutional  and  in- 
ternational law,  and  of  the  conflicting  rights  of  the  government 
as  a  sovereign  and  as  a  contracting  party,  that  have  been  before 
the  court  for  many  years.  A  closer  analysis  of  the  facts,  how- 
ever, has  separated  the  relevant  from  the  irrelevant,  and  so 
simplified  the  ultimate  questions  to  be  determined  that  the  court 
is  now  able  to  reach  its  conclusions  with  a  sense  of  tolerable  cer- 
tain ty,  if  not  of  absolute  freedom  from  doubt. 

The  controversy  arises  entirely  from  the  crossraction  of  the 
defendants,  who  seek  to  recover  for  the  building  of  certain  rail- 
roa<l  bridges  in  Missouri  in  1864-'65.  On  the  part  of  the  gov- 
ernment it  is  maintained  that  the  destruction  of  those  bridges 
was  an  act  of  war  and  the  rebuilding  of  them  a  matter  of  con- 
tract;  that  no  liability  having  been  incurred  for  an  act  performed 
for  the  public  defeu|e,  and  the  bridges  having  been  rebuilt  with 
the  claimants'  knowledge,  under  their  tacit  permission,  and  for 
their  immediate  use  and  benefit,  the  law  implies  a  contract  to 
pay  the  fair  value  of  the  service  so  rendered.    This  is  good  law, 
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and  if  properly  applicable  to  the  facts  of  the  case  leads  to  an 
inevitable  conclasion. 

On  the  part  of  the  claiinauts  it  is  maintained  that  the  bndges 
were  rebuilt  for  military  purposes,  the  reconstruction  being, 
like  the  dejstruction  of  them,  a  matter  of  public  defense ;  that 
the  government  was  morally  and  equitably,  if  not  legally,  bound 
to  rebuild  where  it  had  destroyed ;  that  the  claimants  never 
requested  the  rebuilding  and  never  authorized  it,  the  govern- 
ment avowedly  rebuilding  for  its  own  uses  and  purposes,  with- 
out regard  to  any  supposed  agreement  or  consent ;  and  that 
the  law  will  not  imply  a  contract  where  the  plaintiff's  acts  nega- 
tive owe.  This  also  is  good  law,  and  if  it  covers  the  whole  of 
the  case  likewise  leads  to  an  inevitable  conclusion. 

Viewed  from  the  standing  place  of  either  counsel,  the  prob- 
lem is  easy  of  solution.  Its  difficulty  lies  partly  in  the  fact 
that  the  premises  of  each  party  do  not  cover  the  entire  ground, 
but  chiefly  in  the  perplexity  of  finding  the  right  analogy  of 
municipal  law  where  one  of  the  parties  to  the  alleged  implied 
contract  comes  into  court  in  the  duplex  character  of  belliger- 
ent and  contractor,  and  where  questions  of  Constitutional  right 
and  military  necessity  intermingle  with  questions  of  voluntary 
agreement. 

There  are  numerous  cases  in  the  books  illustrative  of  this 
chapter  of  the  law  of  implied  contracts;  but  generally  they 
may  be  resolved  into  questions  of  license  or  of  trespass.  If 
one  man  goes  upon  the  land  of  another  under  a  license,  express 
or  implied,  and  does  work  beneficial  to  the  owner,  with  his 
knowledge  and  assent  and  in  the  reasonable  expectation  of  be- 
ing paid  for  it,  the  law  imputes  to  the  owner  both  consent  and 
request,  and  therefrom  implies  a  contract.  But  if  a  man  goes 
upon  the  land  of  another  in  the  character  of  a  trespasser,  ask- 
ing no  license,  seeking  no  remuneration,  and  intent  only  upon 
his  own  purpose,  he  cannot  subsequentlj'  assume  the  character 
of  a  contractor,  but  must  leave  the  fruit  of  his  labor,  whatever 
it  is,  behind  him,  and  it  inures  to  the  benefit  of  the  owner.  If 
the  government  had  been  an  ordinary  bridge  builder,  going 
about  the  country  seeking  work  for  g^in,  and  the  railroad  com- 
pany had  stood  by  acquiescing  in  and  profiting  by  those  serv- 
ices, the  defendants'  demand  would  fall  within  the  first  class 
and  the  claimants  be  liable  upon  the  counter-claim.  And  con- 
versely, if  nothing  had  passed  between  the  parties  looking  like 
2286  o  CLS 14 
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assent,  bat  the  goverument  had  gone  upon  the  land  of  the  claioi- 
ants  without  their  knowledge  or  against  their  protest  and  re- 
built these  bridges  for  its  own  military  purposes,  giving  no 
notice,  asking  no  co-operation,  the  facts  would  negative  the  im- 
plied request  which  the  defendants  allege,  and  nothing  could 
be  recovered  for  the  work  which  they  did  in  their  own  wrong, 
though  the  user  and  the  benefit  inured  entirely  to  the  claim- 
ants. 

Bat  the  case  has  faots  which  forbid  that  it  should  be  as- 
signed to  either  class,  and  the  question  of  difficulty  is  what 
legal  obligation  should  be  deduced  from  the  peculiar  and  un- 
precedented circumstances  and  conditions  which  involve  it. 
In  dealing  with  that  question  the  court  has  reached  the  follow- 
ing conclusions : 

1.  The  conference  held  by  General  Rosecrans  with  the  presi- 
dent and  some  of  the  directors  of  the  company  may  not  have  been 
effective  as  a  matter  of  contract,  but  was  effective  as  a  matter 
of  notice.  It  is  truethat  the  charterof  the  companyplaced  the 
control  and  management  in  a  board  of  directors,  and  that  the 
board  was  the  one  controlling  authority  ot  the  company;  yet, 
nevertheless,  bodies  corporate  are  operated  by  agents,  and,  like 
other  principals,  their  responsibility  is  measured  by  the  law  of 
agency.  No  man  when  he  brings  an  action  against  a  corporation 
is  bound  to  get  together  the  directors  and  serve  a  writ  upon 
the  assembled  board.  No  man  who  has  a  notice  to  give  is 
obliged  to  await  the  meetings  of  the  directors  and  make  the  noti- 
fication personal  to  them.  The  laborer  who  renders  his  service, 
the  tradesman  who  delivers  his  goods  to  a  body  corporate 
through  the  proper  channel  of  its  proper  executive  officers,  can- 
not be  defeated,  when  seeking  his  just  compensation,  by  the 
usual  provision  in  the  chaii:er  that  the  affairs  of  the  corpora- 
tion shall  be  managed  by  a  board  of  directors.  In  this  case,  if 
the  action  of  the  board  was  needful  either  to  permit  or  forbid  the 
rebuilding  of  the  bridges,  it  was  the  business  of  the  president 
and  superintendent,  and  not  the  business  of  General  Kosecrans, 
to  summon  the  board  and  bring  before  them  the  proposed  ac- 
tion of  the  government. 

We  therefore  regard  the  conference,  which  was  never  dis- 
avowed by  the  board  of  directors,  as  being  to  all  intents  and 
purposes  a  conference  in  which  the  corporation,  through  their 
executive  officers,  were  in  law  as  in  fact  participants.    We 
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agree  that  the  board  might,  within  a  reasonable  time,  have  dis- 
avowed the  presence  of  their  officers  and  notified  the  govern- 
ment of  the  company's  determination  not  to  permit  the  rebnild- 
ing  of  the  bridges,  but  we  are  satisfied,  both  by  the  silence  of 
the  directors  and  by  the  subsequent  action  and  cooperation 
of  the  company,  that  the  proposals  and  notice  of  General  Bose- 
crans  were  as  effective  as  if  they  had  been  addressed  in  writ- 
ing and  delivered  directly  to  the  board. 

The  rights  and  liabilities  of  the  parties,  therefore,  must  be 
measured  and  ascertained  with  reference  to  the  representations 
and  assurances  which  were  mutually  given  to  each  other  at 
that  conference. 

2.  In  matters  of  contract  the  parties  stand  upon  an  equal 
footing,  and  it  is  essential  to  the  existence  of  an  express  con- 
tract that  there  be  that  mutual  consent  and  agreement  which 
courts  have  called  **  the  meeting  of  minds."  Where  there  is  no 
consent  there  is  no  contract.  But  there  are  other  transactions 
among  men  wherein  they  do  not  stand  upon  an  equal  footing, 
and  wherein  one  may  dictate  terms  to  the  other.  If  a  debtor 
owe  two  debts  to  the  same  creditor,  he  may  designate  at  the 
time  of  payment  upon  which  the  money  shall  be  applied,  and 
the  creditor  cannot  aver  that,  on  the  contrary,  if  it  be  paid  he 
shall  apply  it  otherwise.  If  he  takes  the  money  he  will  take 
it,  no  matter  what  he  may  say,  upon  the  terms  prescribed  by 
him  who  pays  it. 

So  when  a  man  seeks  a  license  to  go  upon  the  land  of  another, 
it  is  for  the  owner  to  prescribe  the  terms ;  and  whenever  the 
terms  of  the  license  can  be  ascertained  they  measure  the  rights 
of  the  one  party  and  the  liabilities  of  the  other.  What  Gen- 
eral Bosecrans  said  he  would  do  or  would  not  do  was  immate- 
rial, for  itdid  not  lie  in  the  mouth  of  the  government,  as  a  would- 
be  contracting  party,  to  dictate  terms  to  the  owners  of  the  prop- 
erty under  whom  and  to  whom  they,  sought  to  render  a  con- 
tractor's service.  On  the  contrary,  the  railroad  company,  as 
owners  of  the  land  had  the  legal  right  to  limit  the  terms  of 
their  consent ;  and  when  they  exercised  that  right,  prior  to  the 
rendering  of  the  service,  they  set  bounds  to  their  own  liability 
and  imposed  conditions  upon  the  government.  Those  condi- 
tions limited  its  future  right  to  remuneration. 

"A  license  is  an  authority  to  do  a  particular  act  or  series  of 
acts  upon  the  land  of  another,  without  possessing  an  estate 
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therein";  ''and  it  is  strictly  a  matter  of  favor,  and  in  no  seose 
a  matter  of  right."  {Morgan  &  Rhineharfs  Oasej  14  C.  Cls.  R., 
319.) 

The  license  which  was  accorded  to  the  govern  men  t  through 
General  Bosecrans  was  in  substance  this :  That  the  govern- 
ment might  go  upon  the  land  of  the  company  and  do  all  things 
needful  for  its  military  purposes  and  the  public  defense,  but 
upon  condition,  nevertheless,  that  those  bridges  which  had  been 
destroyed  by  the  order  of  its  own  military  authorities  should 
be  rebuilt  at  the  cost  of  the  United  States.  We  are  not  un- 
mindful that  Oeneral  Bosecrans  said  in  reply  that  he  would 
subsequently  investigate  the  matter  and  determine  the  right  of 
it  according  to  law  and  justice;  but  it  is  clear,  we  think,  that 
the  representatives  of  the  company  stood  fast  in  their  position, 
maintaining  always  that  such  bridges  as  had  been  destroyed 
by  the  proper  military  authorities  of  the  United  States  ought 
to  be  and  must  be  rebuilt  at  the  cost  of  the  United  States,  and 
that  for  them  the  company  would  not  be  accountable;  conced- 
ing at  the  same  time  that  bridges  which  had  been  destroyed  by 
the  'public  enemy  might  be  rebuilt  by  the  government  at  the 
cost  of  the  company. 

3.  If  the  case  stood  exclusively  upon  the  conference  with 
General  Bosecrans,  the  license  there  accorded  would  measure 
the  responsibility  of  thecompany,an(i  thedefendants  here  would 
be  entitled  tx)  recover  only  for  the  two  bridges  across  the  Mara- 
mec;  but  it  appears  that  the  government  did  not  act  imme- 
diately under  that  license,  and  that,  so  tar  as  the  main  line  of  the 
road  was  involved,  the  license  was  modified  and  enlarged  by 
the  letter  of  November  1,  1864,  from  the  president  of  the  com- 
pany to  the  chief  quartermaster  of  the  department.  When 
that  letter  is  construed  in  the  light  of  the  previous  and  then 
continuing  arrangement,  it  meant,  we  think,  that  as  to  the  south- 
western branch  of  the  road  the  designated  terms  and  conditions 
of  the  license  should  continue  unchanged,  but  that  as  to  the 
main  line  the  license  should  be  enlarged  to  this  extent :  That 
if  the  government  would  rebuild  the  bridge  across  the  Osage 
at  its  own  cost,  it  should  be  reimbursed  for  any  other  which  it 
might  rebuild  upon  the  main  line.  The  government  thereupon 
proceeded  to  rebuild  the  bridge  across  the  Osage  almost  immedi- 
ately after  that  letter  was  sent ;  and,  nothing  to  the  contrary  be- 
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ing  shown,  it  must  be  inferred  that  the  government  acted  upon 
the  faith  thereof. 

In  this  plight  the  evidence  leaves  the  case  so  far  as  notice, 
consent,  license,  and  agreement  are  involved.  The  govern- 
ment proceeded  to  rebnild  the  bridge  over  the  Osage  and  the 
company  to  rebuild  the  bridge  over  the  Moreau,  both  of  which 
had  been  destroyed  by  the  military  authorities  of  the  United 
States.  But  when  the  latter  was  nearly  completed  by  the  com- 
pany it  was  carried  away  by  a  freshet,  after  which  it  was  re- 
built by  the  government.  Nothing  is  before  the  court  to  show 
what  correspondence,  request,  representation,  or  arrangement 
led  to  that  result.  We  must  therefore  conclude  that  the  serv- 
ice of  the  government  was  rendered  under  the  modified  ar- 
rangement above  described,  viz,  that  if«  the  government  would 
rebuild  the  one  bridge  the  company  should  rebuild  the  other. 
The  company  having  failed  to  carry  out  its  part  of  the  agree- 
ment, it  must  be  inferred  that  the  government  acted  at  its  re- 
quest and  on  its  behalf,  and  should  recover  for  the  rebuilding 
of  the  bridge  over  the  Moreau. 

The  judgment  of  the  court  is  that,  the  claimant's  being  en- 
titled to  recover  on  their  cause  of  action  $130,196.98  and  the 
defendants  being  entitled  to  recover  on  their  counter-claim 
$85,396.24,  judgment  be  entered  in  favor  of  the  claimants  for 
the  balance,  to  wit,  the  sum  of  $44,800.74. 
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On  the  Proofs. 

The  oontractora  agree  to  fnmish,  cut,  dress,  and  deliver  the  granite  for  the 
Saint  Loais  custom-house ;  the  government  agrees  to  pay,  in  addition 
to  the  price  of  the  stone,  the  cost  of  the  lahor,  tools,  and  materials,  and 
insurance  on  the  same,  and  to  assume  the  risk  of  damage  to  the  cut- 
ting while  heing  transported  from  the  quarry  to  the  building. 
I.  In  a  contract  which  binds  (1)  the  quarry-men  to  furnish  building  gran- 
ite, and  **the  labor y  tooUj  andmateriaU  necessary  to  cutj  dresSy  and  box  at 
the  quarry  nil  the  granite  aforesaid^"  and  (2)  the  government  to  pay 
for  the  **8aid  labor ^  tools,  andmaterialSj  and  insurance  on  the  same^**  the 
term  **  instiranct "  cannot  be  extended  to  the  granite. 
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Reporters'  stfttemeBt  of  tke  case. 
II.  Where  a  contract  throws  the  hnrden  of  delivering  cat  stone  npon  the 
qnarry-men,  and  the  ^*  risk  of  damage  to  cutting  on  aaid  stone  while  being 
transported  to  site  of  said  bvilding ''  npon  the  purchaser,  an  accident, 
snch  as  the  stranding  of  a  vessel,  which  merely  increases  the  cost  of 
transportation,  mnst  be  borne  exclusively  by  the  former. 


The  Reporters*  statement  of  the  case : 

The  followlDg  are  the  parts  of  the  contracts  in  salt  upon 
which  the  claimants  relied;  the  .facta  as  established  by  the 
evidence  will  be  found  stated  in  the  opiuion  of  the  court: 

"  That  the  parties  of  the  second  part  <;ovenant  and  agree  to 
and  with  the  party  of  the  first  part  t4)  furnish  from  their  quarry, 
at  Hurricane  Island,  State  of  Maine,  and  deliver  at  the  site  of 
the  aforesaid  building,  as  much  ^niy  ^lanite  as  maybe  re- 
quired by  the  plans  to  be  adopted  l>y  the  Treasury  Depart- 
ment for  said  building. 

•  •••••• 

<'And  the  parties  of  the  second  part  hereby  agree  to  furnish 
all  the  labor,  tools,  and  material  necessary  to  cut,  dress,  and 
box  at  the  quarry  all  the  granite  aforesaid  in  such  manner  aa 
may  be  directed  by  the  party  of  the  first  part. 

^<And  the  party  of  the  first  part,  acting  for  and  in  behalf  of 
the  United  States,  doth  covenant,  promise,  and  agree  to  pay 
or  cause  to  be  paid  unto  the  said  parties  of  the  second  part,  or 
to  their  heirs,  executors,  administrators,  or  assigns,  in  lawful 
money  of  the  United  States,  the  full  cost  of  the  said  labor,  tools, 
and  material,  and  insurance  on  the  same,  increased  by  fifteen 
(15)  per  centum  thereof;  and  for  the  purpose  of  determining  the 
amount  thereof  the  party  of  the  first  part  shall  employ  such 
agent  or  agents  as  he  may  deem  necessary,  who  shall  have  the 
supervision  of  such  cutting,  dressing,  and  boxing,  and  shall 
take  an  account  of  such  cost  and  expense,  and  shall  for  such 
purposes  be  afforded  all  necessary  and  proper  facilities  by 
said  parties  of  the  second  part. 

"And  the  parties  of  the  second  part  further  agree  to  furnish 
such  number  of  men  as  may  from  time  to  time  be  deemed  neces- 
sary by  the  party  of  the  first  part  for  the  proper  prosecution  of 
the  work,  and  provide  such  shops,  sheds,  and  other  buildings  as 
may  be  necessary  for  the  proper  performance  of  the  work  and 
for  the  accommodation  of  the  workmen,  without  cost  to  the  gov- 
ernment or  compensation  for  their  use,  or  for  the  rent  of  the 
land  on  which  they  may  be  erected. 

"And  it  is  further  agreed  that  the  party  of  the  first  part, 
or  his  authorized  agent  at  such  quarry,  shall  inspect  all  stones 
after  they  are  cut  and  dressed,  and  before  they  are  shipped, 
and  shall  determine  whether  they  come  up  to  the  standard  cut- 
ting, both  in  dimensions.and  quality  of  cutting,  and  shall  deter- 
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mine  whether  the  Btone  is  of  the  proper  textare,  color,  and 
grain  and  is  properly  boxed,  and  his  decision  shall  be  final; 
and  for  this  purpose  tlie  party  of  the  first  part,  or  his  author- 
ized agent,  shall  be  afforded  all  necessary  and  proper  facilities. 
And  it  is  farther  understood  and  agreed  that  the  party  of  the 
first  part  assumes  all  risk  of  damage  to  cutting  on  said  stone 
while  being  transported  to  the  site  of  said  building,  provided 
such  damage  does  not  result  from  the  carelessness  or  negligence 
of  the  said  parties  of  the  second  part." 

Mr.  H,  E,  Paine  for  the  claimants. 

Mr.  John  8.  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 


Weldon,  J.,  delivered  the  opinion  of  the  court : 

In  this  case  the  claimants  seek  to  recover  a  balance  due  them, 
as  they  allege,  upon  two  contracts  made  between  them  and 
the  defendants  in  1873  and  1877,  as  set  forth  in  finding  i. 

The  second  contract  is  a  modification  of  the  first,  and  changes 
the  legal  liabilities  of  the  parties  as  to  some  of  the  details  of 
the  subject-matter  of  the  agreements. 

Four  items  of  claim  are  made  by  the  allegations  of  the  peti- 
tion  and  sought  to  be  maintained  by  the  evidence : 

First.  Insurance  on  the  value  of  the  cutting  of  the  stock  ftir- 
nished  under  the  first  contract. 

Second.  Expenses  paid  by  the  claimants  in  rescuing  vessels 
wrecked  in  the  transportation  of  stone,  under  the  second  con- 
tract, from  Hurricane  Island  to  the  city  of  Baltimore. 

Third.  The  cost  of  transportation  of  boxing  used  in  the  ship- 
ment of  stone  from  Hurricane  Island  to  the  city  of  Saint  Louis, 
the  claimants  alleging  that  said  boxing  was  wholly  for  the  bene- 
fit of  the  United  States,  in  the  protection  of  the  cutting,  and 
not  in  the  protection  of  the  rough  stock. 

Fourth/  Expenses  incurred  in  Saint  Louis  in  unloading,  hand- 
ling, and  reloading  granite  shipped  by  the  direction  of  the 
agent  of  the  defendants  at  Hurricane  Island  to  the  site  of  the 
building. 

The  first  item  is  the  most  important,  amounting,  as  the  peti- 
tion alleges  (including  the  15  per  cent,  profit),  to  the  sum  of 
♦43,032.27. 
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Harricane  Islaud  is  situated  a  few  miles  off  the  coast  of  Maine, 
the  nearest  railroad  point  being  Bockland. 

The  material  under  the  first  contract  'was  shipped  from  the 
island  to  the  city  of  Baltimore  and  thence  by  rail  to  the  city  of 
Saint  Louis.  Under  the  second  contract  the  most  of  the  ma- 
terial was  transported  by  water  to  Rockland  and  thence  by  rail 
to  Saint  Louis. 

The  valueof  thecutting  on  which  the  claimants  seek  to  recover 
marine  insurance,  as  shown  by  the  finding,  was  $1,465,323.43 ; 
the  average  cost  of  insurance  where  the  granite  was  carried  on 
deck  was  4  per  cent.,  and  where  it  was  carried  below  deck  was 
IJ  per  cent. 

The  value  of  the  cutting  carried  on  deck,  and  on  which  the 
insurance  was  4  per  cent.,  was  $4^8,574.03 ;  the  value  of  the 
cutting  below  deck,  and  on  which  the  insurance  was  1^,  was 
$976,798.40,  which,  being  increased  by  the  profit  of  15  per  cent, 
makes  the  aggregate  something  less  than  the  amount  claimed 
by  the  petitioners. 

The  findings  show  that  the  claimants  paid  no  insurance  on 
either  the  rough  stock  or  cutting  embraced  in  and  furnished 
under  the  agreement  of  April,  1873 ;  but  they  insist  that  it  is 
a  part  of  the  compensation  to  be  paid  them  under  that  contract, 
and  it  is  wh61ly  immaterial  that  they  assumed  the  risk  them- 
selves. It  is  insisted  by  the  defendants  that  neither  the  rough 
rock  nor  the  cutting  comes  within  that  clause  of  the  agreement 
which  provides  for  insurance.  The  clause  of  the  contract 
affecting  the  question  of  insurance  is  as  follows : 

<<The  parties  of  the  second  part  covenant  and  agree  to  and 
with  the  party  of  the  first  part  to  furnish  Arom  their  quarry  at 
Hurricane  Island,  State  of  Maine,  and  deliver  at  the  site  of  the 
aforesaid  building,  as  much  gray  granite  as  may  be  required 
by  the  plans  to  be  adopted  by  the  Treasury  Department  for 
said  building. 

**  And  the  parties  of  the  second  part  hereby  agree  to  furnish 
all  the  labor,  tools,  and  materials  necessary  to  cut,  dress,  and 
box  at  the  quarry  nil  the  granite  aforesaid,  in  such  manner  as 
may  be  directed  by  the  party  of  the  first  part. 

*'  And  the  party  of  the  first  part,  acting  for  and  in  behalf  of 
the  United  States,  doth  covenant,  promise,  and  agree  to  pay, 
or  cause  to  be  paid,  to  the  said  parties  of  the  second  part,  or  to 
their  heirs,  executc»rs,  administrators,  or  assigns,  in  lawful 
money  of  the  United  States,  the  full  cost  of  the  said  labor,  tools, 
and  materials,  and  insurance  on  the  same,  increased  by  fifteen 
(15)  per  centum  thereof. 
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'<  And  the  said  parties  of  the  secoud  part  farther  agree  to 
cut,  as  well  as  famish  and  deliver,  all  granite  herein  contracted 
for,  at  such  times  as  may  be  required  by  the  said  party  of  the 
first  part." 

If  the  insurance  mentioned  by  the  agreement  is  an  insurance 
on  the  increased  value  of  the  stone  because  of  the  cutting,  and 
thereby  becomes  one  of  the  ingredients  or  elements  of  the  com- 
pensation to  be  paid  the  claimants,  then  it  may  be  the  petition- 
ers have  the  right  to  recover  upon  the  theory  of  the  petition, 
and  it  is  wholly  immaterial  whether  they  actually  insured  or 
not. 

In  that  view  they  had  the  right  to  take  the  risk  themselves; 
and  the  insurance  being  a  part  of  their  compensation,  their 
right  to  recover  such  part  is  not  defeated  by  the  fact  that  they 
did  not  pay  insurance  to  third  parties. 

The  substance  of  the  contract  is,  the  parties  of  the  second 
part  agreed  to  furnish  all  the  labor,  tools,  and  materials  neces- 
Rary  to  cut,  dress,  and  box  at  the  quarry  the  granite ;  and  the 
parties  of  the  first  part  agreed  to  pay  the  full  cost  of  said  labor, 
tools,  and  m*aterials,  and  insurance  on  the  samcy  increased  by  15 
per  centum  thereof. 

The  materials  mentioned  in  the  first  part  of  the  undertaking, 
and  which  the  claimants  were  bound  to  furnish,  are  ''  materials 
necessary  to  cut,  dress,  and  box"  the  granite  at  the  quarry, 
and  the  word  ^'  materials,"  when  used  in  the  latter  part  of  the 
undertaking,  and  upon  which  insurance  is  to  be  paid,  it  is  in- 
sisted by  the  government,  refers  to  and  describes  the  materials 
mentioned  in  the  first  part  of  the  agreement. 

It  is  contended  by  the  claimants  that  the  word  ^^  materials" 
as  used  in  the  latter  part  of  the  agreement,  and  to  which  the 
words  <^and  insurance  on  the  same"  attach,  is  the  material  of 
the  stone  increa^eil  by  the  labor  of  cutting. 

We  have  carefully  examined  the  structure  of  the  contract  as 
made  by  its  words,  and  we  deduce,  from  the  terms  used  and 
structure  of  the  covenant,  that  the  insurance  contemplated  by 
the  agreement  was  not  the  worth  of  insurance  on  the  cutting ; 
and  there  being  no  finding  as  to  the  cost  of  insurance  upon  any 
other  value  than  the  cutting,  the  petitioners  are  not  entitled  to 
recover  upon  that  branch  of  their  petition. 

Under  the  original  and  modified  contracts  it  was  the  duty  of 
the  claimants  to  deliver  the  stone  at  the  site  of  the  building  in 
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the  city  of  Saint  Loais,  and  it  makes  no  difference  whether, 
under  either  or  both,  the  property  in  the  stone  in  its  improved 
form  wa«  in  the  claimants  or  defendants  at  the  time  it  was 
started  from  the  quarry  and  during  its  transportation. 

The  modified  contract  provides  "  that  the  parties  of  the  sec- 
ond part  covenant  and  agree  with  the  party  of  the  first  part  to 
furnish  from  their  quarry  at  Hurricane  Island,  State  of  Maine, 
and  deliver  at  the  site  of  the  aforesaid  building,  such  pieces  of 
granite  as  may  be  required  for  the  exterior  walls  of  the  build- 
ing aforesaid,  as  may  be  designated  by  the  party  of  the  first 
part,  and  to  cut,  dress,  and  box  the  same." 

It  is  provided  in  the  original  contract  that  the  part^'  of  the 
second  part  is  "to  furnish  from  their  quarry  at  Hurricane  Isl- 
and, State  of  Maine,  and  tlelirerat  tJiesiteo/the  aforesaid  build- 
ing^ as  much  granite  as  may  be  required  by  the  plans  adopted 
by  the  Treasury  Department.'' 

It  being  the  duty  of  the  petitioners  to  deliver  the  stone  at 
Saint  Louis,  they  took  upon  themselves  by  the  terms  of  their 
agreement  all  the  labor  and  expense  incident  to  the  transpor- 
tation, and  if  in  the  transportation  any  accident  happened  to 
the  stone  increasing  the  cost  of  transportation,  such  cost  must 
fall  upon  them,  as  incident  to  the  performance  of  the  contract 
on  their  part. 

This  construction  of  the  obligation  of  the  parties  disposeis  of 
the  liability  of  the  government  as  to  the  claim  of  the  petition- 
ers for  contribution  to  the  expenses  of  saving  the  cargoes  of 
two  vessels  employed  in  the  transportation  of  the  stone  from 
Hurricane  Island  to  Baltimore. 

The  next  item  of  claim  is  for  the  cost  of  transportation  of  the 
boxing  from  the  quarry  to  the  site  of  the  building,  but  as  the 
findings  show  no  charges  were  made  for  the  boxing  it  is  not 
conceived  how  the  government  can  be  made  responsible  to  the 
claimants  for  an  item  of  that  kind. 

It  is  not  necessary  to  determine  as  to  what  was  the  duty  of 
the  claimants  to  furnish  transportation  for  boxing,  it  being  suf- 
ficient to  determine  as  a  fact  that  no  freight  was  paid  for  such 
boxing. 

As  to  the  item  of  $322,  the  court  does  not  find  it  sustained 
by  the  proof,  and  upon  the  whole  case  it  is  the  judgment  of  the 
court  that  the  petition  be  dismissed. 
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PETER  B.  BRAN NEN  v.  THE  UNITED  STATES. 

WILLIAM  GA8KINS  V.  THE  SiiME. 

MARTHA  J.  A.  RUMBAUGH  v.  THE  SAME. 

[No8.  11965,  106,  138.    Decided  March  16,  1885.] 

On  the  deftndantfp  Motions. 

The  defendants  move  to  strike  out  the  report  of  a  military  board  appointed 
to  investigate  a  contractor's  claim  for  unliquidated  damages,  and  the 
testimony  taken  by  the  board.  The  claimants  move  to  admit  official 
certificates  of  military  oiScers  mtvde  to  their  superiors  about  the  time 
of  the  loss  of  a  horse  in  battle.  The  defendants  move  to  strike  out 
the  reports  of  military  officers  made  subsequent  to  the  event. 
I.  The  requirement  of  the  Bowman  Act  that  *^  vouchers,  papers,  prooftf 
and  documents"  be  transmitted  with  the  claim  was  not  made  to 
change  the  rules  of  evidence,  but  to  relieve  committees  fh>m  the  duty 
of  passing  upon  the  competency  of  the  matter  transmitted. 
II.  It  is  well  settled  that  executive  officers  have  no  Jurisdiction  of  claims 
for  unliquidated  damages  founded  on  breach  of  contract ;  nor  have 
they  authority  to  submit  them  to  arbitration. 

m.  A  military  board  appointed  to  examine  and  report  upon  a  claim  for 
damages  is  ex  parte,  and  not  an  arbitrament. 

IV.  Where  the  proceedings  of  a  military  board  are  extrigudioial,  testimony 
taken  by  it  is  coram  nonjudioe, 
v.  Official  contemporaneous  certificates  made  to  superior  officers  concern- 
ing the  loss  of  a  horse  in  battle  are  admissible. 

YI.  The  reports  of  public  officers  made  long  after  the  events  took  place, 
or  upon  facts  not  within  their  own  observation  or  knowledge,  are  not 
admissible. 

The  Reporters^  statement  of  tbe  case : 

The  grounds  of  the  respective  motions  will  be  foand  stated 
in  the  opinion  of  the  court. 

Mr,  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
Oeneral)  for  the  motion  in  Brannen's  Case. 

Mr,  I.  O.  Kimball  opposed. 

Mr,  William  B.  King  for  the  motion  in  Bumbaugh's  Case. 

Mr.  F.  H,  Howe  opposed. 
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Mr,  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  motion  in  Gaskins's  Case. 

Mr.  G.  W.  Cooper  opposed. 

BiCHABDSON,  Ch.  J.,  delivered  the  opinion  of  the  court. 

In  each  of  these  cases  a  motion  is  made  to  present  for  deter- 
mination the  qaestion  of  admissibility  of  certain  evidence  of- 
fered on  the  part  of  the  claimant. 

One  of  the  cases  comes  before  the  court  upon  the  voluntary- 
petition  of  the  claimant,  under  Revised  Statutes,  section  1059; 
the  other  two  by  transmission  from  committees  of  Congress, 
under  the  Bowman  Act  (March  3,  1883,  chap.  116,  22  Stat.  L., 
485). 

Claimants  frequently  cite  the  language  of  section  1063  of  the 
Revised  Statutes  and  of  sections  1  and  2  of  the  Bowman  Act, 
identical  in  all  three,  requiring  the  head  of  a  department  or  a 
committee  of  Congress  sending  a  case  to  this  court  to  transmit 
with  it  <<  all  the  vouchers,  papers,  proofs,  and  documents  per- 
taining thereto,"  as  though  it  relaxed  the  rules  of  evidence  and 
rendered  admissible  all  the  papers  and  documents  filed  in  a 
case  before  the  department  or  the  committee  for  the  purpose 
of  establishing  the  facts  recited  therein. 

It  has  uniformly  l)een  held  that  the  rules  of  evidence  apply 
to  the  trial  of  cases  in  this  court  precisely  as  they  do  in  other 
courts  of  the  United  States,  except  that  in  cases  under  its 
general  jurisdiction  parties  and  persons  interested  in  the  sup- 
port of  a  claim  are  excluded  as  witnesses  by  express  statute 
(Rev.  Stat.,  section  1079).  From  that  exception  claimants  and 
persons  interested  under  the  District  Claims  Act  (1880,  June  16, 
ch.  243,  section  4, 1  Supplmnt.  B.  S.,  563)  and  under  the  Boiv- 
man  Act  (1883,  ch.  116,  section  6,  22  Stat.  L.,  485)  are  relieved 
by  the  terms  of  those  acts. 

In  Maoris  Case  (91 U.  S.  B.,  270,  and  11 C.  Cls.  B.,  97)  the  Su- 
preme Court  say,  on^the  subject  of  the  rules  of  evidence  in  the 
Court  of  Claims : 

"  The  question  is,  by  what  law  is  the  Court  of  Claims  to  be 
governed  in  this  respect  Y  May  it  adopt  its  own  rules  of  evi- 
dence, or  is  it  to  be  governed  by  some  system  of  law  t  In  our 
opinion  it  must  be  governed  by  law,  and  we  know  of  no  system 
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of  law  by  which  it  shonld  be  governed  other  than  the  common 
law,  that  is,  the  system  from  which  our  judicial  ideas  and 
leg:il  definitions  are  derived.  The  language  of  the  Constitu- 
tion and  of  many  acts  of  Congress  could  not  be  understood 
without  reference  to  the  common  law.  The  great  majority  of 
contracts  and  transactions  which  come  before  the  Court  of 
Claims  for  adjudication  are  permeated  and  are  to  be  adjudged 
by  the  principles  of  the  common  law.  Cases  involving  the 
principles  of  the  civil  law  are  the  exceptions.  We  think  that 
where  Congress  has  not  provided  and  no  special  reason  de- 
mands a  difi'ereut  rule,  the  rules  of  evidence  as  found  in  the 
common  law  ought  to  govern  the  action  of  the  Court  of  Claims. 
If  a  more  liberal  rule  is  desirable,  it  is  for  Congress  to  declare 
it  by  a  proper  enactment."  (See  also  Blewetfs  Case^  10  C.  Cls. 
R,  235;  affirmed  on  appeal,  13  C.  Cls.  R.,  656;  Clarh^s  Case^ 
96  U.  S.  B.,  37 ;  the  Chester  Owner's  Vase,  19  C.  Cls.  R.,  681.) 

It  is  a  matter  of  common  knowledge  in  connection  with  the 
business  of  Congress  and  the  departments  that  parties  pre- 
sent their  claims  there  with  ex  parte  affidavits,  letters,  and 
documents,  not  under  oath,  and  other  irrelevant  and  incompe- 
tent evidence.     {McKnighfs  Case,  13  C.  Cls.  R.,  310.) 

The  Committee  on  Claims  of  the  House  of  Representatives, 
in  their  report  upon  the  Bowman  bill,  July  26,  1882,  called  at- 
tention to  this  fact  as  one  of  the  great  evils  which  required  ac- 
tion by  Conress,  and  it  was  with  the  view  of  correcting  it  that 
provision  was  made  for  the  transmission  of  cases  to  this  court, 
where  they  could  be  tried  upon  relevant  and  competent  evidence 
alone,  according  to  the  established  rules  of  law. 

The  requirement  of  the  Bowman  Act  that  with  every  claim 
«'  the  vouchors,  papers,  proofs,  and  documents  api)ertaiuing 
thereto"  (adopted  from  Revised  Statutes,  section  1063)  should 
be  transmitted  to  this  court,  was  not  made  for  the  purpose  of 
changing  the  rules  of  evidence  followed  in  courts  of  law,  and 
of  perpetuating  here  the  very  evils  which  were  deprecated  in 
the  investigation  of  claims  by  committees  of  Congress.  The 
object  evidently  was  to  transfer  from  Congress  everything 
brought  there  in  relation  to  the  claim,  without  subjecting  the 
committee  to  the  duty  of  examining  all  the  papers  and  passing 
upon  the  competency  or  relevancy  of  each  one  of  them  as  legal 
evidence.  That  duty  was  known  to  be  the  proper  province  of 
the  court,  and  conhl  be  better  exercised  when  issues  were  joined 
between  the  parties  and  arguments  were  heard  on  the  one  side 
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and  the  other  in  the  judicial  tribanal  to  which  the  matters  were 
committed. 

Twenty  years  ago  the  court  said,  in  Clark  v.  The  United  States 
(1  0.  Cls.  R.,  249)  and  in  McKe^s  Case  (1  G.  Cls.  R.,  336),  what 
is  just  as  applicable  to  the  present  cases  as  it  was  to  those  then 
under  consideration : 

^^  We  are  all  agreed  that  the  mass  of  matter  transmitted  with 
the  petition  by  Gongress  and  printed  as  a  part  of  the  record 
in  the  case  is  not  thereby  made  evidence.  On  the  contrary,  we 
think  that  only  such  document-s  should  be  printed  in  such  casea 
as  are  made,  by  proper  references  in  the  petition,  a  part  of  the 
X>etition,  or  such  documents  as  may  be  agreed  upon  by  stipu- 
lation between  the  parties,  or  such  as  the  claimant  deems  to  be 
properly  authenticated  and  desires  to  put  in  evidence. 

"A  claimant  may  manufacture  any  amount  of  irrelevant  tes- 
timony and  present  it  to  Gongress,  and  Gongress  may  transmit 
it  as  part  of  his  case  to  this  court,  but  Gongress  does  not 
thereby  njake  irrelevant  matter  relevant  or  enact  that  incom- 
petent evidence  is  competent,  and  there  is  neither  necessity  nor 
propriety  in  this  court  including  in  the  printed  record  of  the 
case  testimony  which  we  must  immediately  reject  as  inadmis- 
sible.'' 

To  the  consideration  of  the  motions  now  before  us  we  have 
only  tx)  apply  the  ordinary  rules  of  evidence. 

In  Brannen^s  Case  the  Assistant  Attorney -General  moves  to 
strike  out  of  the  printed  record,  and  not  to  admit  as  evidence^ 
the  proceedings  of  a  board  of  officers  of  the  Army  appointed 
to  investigate  the  claims  in  controversy. 

It  appears  by  the  petition  that  the  claimant  seeks  to  recover 
damages  for  breach  on  the  part  of  the  defendants  of  a  written 
contract  made  with  him  by  an  assistant  quartermaster  of  the 
Army,  at  Gamp  Grant,  in  Arizona  Territory,  in  1876.  The  de- 
mands are  therein  alleged  to  be  founded  upon  the  following 
items : 

"  1.  Loss  of  time  of  the  *  hands '  in  the  employ  of  claimant  who 
were  kept  idle  by  said  defaults  of  defendant,  but  whom  claim- 
ant was,  notwithstanding,  compelled  to  pay  for  the  time  so  by 
them  lost. 

»*  2.  Loss  of  adobe  walls  destroyed  by  rain,  owing  to  the  fail- 
ure of  defendant  to  supply  logs,  &c.,  as  stipulated,  out  of  which 
to  cut  lumber  for  the  protection  of  such  walls. 

**3.  Loss  of  claimant's  own  time  resulting  from  said 
breaches. 

^^  4.  Damages  inflicted  on  claimant  through  the  defendant/a 
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said  breaches,  reuderiDg  it  impossible  to  keep  claimant's  con- 
tracts with  subcontractors,  to  whom  claimant  was  compelled  to 
pay  damages. 

^^  5.  Loss  of  profits  which  resulted  to  claimant  by  reason  of 
said  breaches  of  contract  by  defendant,  whereby  claimant  was 
compelled  to  give  up  said  contract  before  its  completion.'* 

The  same  claims  were  made  in  1877  to  the  officers  in  com- 
mand at  Gamp  Orant  and  the  military  department  of  Arizona. 
The  assistant  adjutant- general  there  appointed  a  board  of  offi- 
cers "for  the  purpose  of  making  a  thorough  investigation  and 
report  respecting"  the  losses  alleged  to  have  been  sustained 
by  the  claimant.  The  board'  met,  took  the  testimony  of  the 
claimant  and  other  witnesses  in  writing,  and  reported  the  same 
in  full  in  the  proceedings,  together  with  their  "  opinion  "  that 
the  sum  of  $300  was  a  fair  estimate  for  Mr.  Brannen's  losses 
by  damage  done  to  foundations  and  adobe  walls  for  want  of 
lumber  to  cover  them.  As  to  all  the  other  claims  the  board  was 
of  the  opinion  that  nothing  should  be  allowed  to  him. 

These  proceedings  were  forwarded  to  the  War  Department, 
and  the  following  indorsements  appear  upon  them  : 

"  Quabtebmasteb-Oenebal's  Office, 

"  Washington^  July  6,  1877. 
"  Bespectfully  submitted  to  the  honorable  Secretary  of  War. 
"  There  is  no  authority  in  any  executive  officer  to  allow 
claims  for  damages  on  contracts.    ♦    •    • 

"  M.  C.  Meigs 
^'Q'rm'r' General,  Bvt.  Maj.  6en%  U.  k  A. 

"  The  views  of  the  Quartermaster-General  are  approved. 

'*Geo.  W.  MoCbaby, 

"  Secretary  of  War. 
"  Wae  Depaetment,  July  16, 1877.'^ 

General  Meigs  was  unquestionably  correct  in  his  opinion,  ap- 
proved by  the  Secretary  of  War,  that  no  authority  exists  in 
any  executive  officer  to  allow  claims  for  such  damages  on  con- 
tracts. This  court  has  so  held  in  many  cases.  {Harfs  Case,  15 
0.  Cls.  R.,  427  5  Power^s  Case,  18  0.  Cls.  E.,  263,  and  cases  there 
cited;  Dunharh  Case,  19  C.  Cls.  B.,  493;  McClur^s  Case,  19  0. 
Cls,  R.,  28, 179.)  It  has  long  been  so  understood  by  accounting 
officers  of  the  Treasury.  (Digest  of  Decisions  of  the  Second 
Comptroller,  A.  D.  1860,  sections  468-464 ;  also  vol.  2,  A.  D. 
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1885,  sections  253,  381,  382.)  Several  Attorneys-General  have 
so  advised.  (4  Opin.,  327,  627 ;  6  Opin.,  616;  14  Opin.,  24,  all 
cited  and  commented  on  in  McKe^s  Case,  12  0.  Gls.  E.,  556.) 
See  also  Dennises  Case^  ante^  p.  119,  where  is  stated  the  distinc- 
tion between  this  and  another  class  of  cases,  of  which,  though 
technically  for  unliquidated  damages,  the  accounting  officers 
have  jurisdiction. 

The  proceedings  of  the  board  come  to  the  court  in  response 
to  a  call  upon  the  War  Department,  made  under  Revised  Stat- 
utes, section  1076,  at  the  request  of  the  claimant,  in  whose  be- 
half it  is  now  urged  that  they  are  admissible,  either  to  estab- 
lish an  award  of  $300  m  his  favor  or  to  prove  the  facts  by  the 
testimony  there  recorded  of  witnesses  alleged  to  be  dead  or  be- 
yond the  jurisdiction  of  the  court. 

Such  a  board  cannot  be  regarded  as  one  of  arbitration  in  any 
sense  whatever.  It  was  an  ex  parte  appointment  of  Army  of- 
ficers to  make  investigations  and  report  to  their  superiors,  and 
its  conclusions  are  nothing  more  than  expressions  of  opinion. 

But  if  the  proceedings  were  intended  by  the  officers  con- 
cerned as  an  arbitration,  and  had  the  form  of  one,  they  would 
be  wholly  without  force  or  ettect.  It  has  not  yet  been  finally 
determined  how  far  executive  officers  having  authority  to  set- 
tle and  adjust  controverted  demands  against  the  government 
can  bind  the  latter  by  any  form  of  submission  to  arbitration. 
{Great  Falls  Man,  Company  Case,  16  0.  Cls.  R.,  160;  112  TJ.  S.  R., 
645.)  But  nothing  can  be  clearer  than  that  such  officers  have 
no  authority  to  bind  the  United  States  by  the  arbitration  of 
claims  over  which  they  themselves  have  no  juris(^iction. 
•  Nor  can  the  testimony  taken  before  that  board  be  used  in 
actions  at  law  between  the  same  parties  to  prove  the  facts 
sworn  to  by  witnesses  since  deceased  or  beyond  the  jurisdic- 
tion of  the  court.  The  whole  proceedings  were  extrajudicial 
and  the  testimony  was  coram  nonjudicCj  circumstances  which 
are  sufficient  to  exclude  such  use  of  the  evidence  thus  taken. 
(1  Wharton  on  Evidence,  section  177.) 

The  motion  of  the  Assistant  Attorney-General  is  allowed. 

Rumbaugh's  Case  was  transmitted  to  the  court  by  a  commit- 
tee of  the  House  of  Representatives.  The  claimant  is  the  widow 
of  Dr.  George  H.  Rumbaugh,  deceased,  who  was  a  captain  in 
Company  K  of  the  Twenty-fifth  Regiment  Missouri  Infantry 
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Volunteers,  and  at  the  battle  of  Shiloh,  being  assigned  to  daty 
as  acting  assistant  surgeon,  it  is  alleged  that  he  lost  his  horse 
and  equipments,  April  6,  1862,  without  fault  on  his  part,  for 
which  payment  is  now  asked  of  the  government. 

The  claimant's  attorney  moves  to  admit  as  evidence  the  certif- 
icates of  certain  officers  of  the  regiment  made  to  their  superiors 
at  or  about  the  time  of  the  loss.  The  counsel  for  the  United 
States  concedes,  without  argument,  that  they  come  within  the 
rule  laid  down  in  Oordon^s  Case  (6  C.  Cls.  B.,  294),  and  upon  such 
concession  they  are  admissible.    In  that  case  the  court  said : 

"  The  official  contemporaneous  reports  and  communications 
of  public  officers,  made  in  the  line  of  their  duty,  before  the  con- 
troversy between  the  parties  began,  this  court  has  always  ad- 
mitted in  evidence  for  what  they  are  worth.  •  ♦  ♦  Such 
reports,  when  admitted,  are  open  to  explanation  and  contra- 
diction, and  are  received  with  caution  and  taken  only  for  what 
they  are  worth." 

The  claimant's  motion  is  allowed,  and  the  evidence  will  be 
admitted,  subject  to  the  usual  rules  in  such  cases. 

.Oaskins's  Case  was  transmitted  to  the  court  by  the  Commit- 
tee on  War  Claims  of  the  House  of  Representatives.  The 
claimant  alleges  that  in  1864  he  was  drafted  into  the  military 
service  of  the  United  States  in  Kentucky ;  that  in  order  to  ob- 
tain relief  therefrom  he  was  compelled  to  pay  to  the  United 
States,  through  a  provost-marshal,  the  sum  of  $300,  and  that 
he  was  not  liable  to  draft. 

The  Assistant  Attorney-General  moves  the  court  to  strike 
from  the  record  and  refect  as  evidence  of  the  facts  therein 
recited  two  reports  upon  the  subject  matter  of  the  claim  made, 
one  by  a  brevet  colonel  of  the  Army,  May  1, 1869,  and  the  other 
by  an  assistant  adjutant-general,  June  24,  1879. 

While  the  reports  of  public  officers  to  their  superiors,  in  the 
regular  and  ordinary  course  of  their  duties,  upon  matters  com- 
ing within  their  own  observation  or  knowledge,  made  at  or 
near  the  time  of  the  occurrences,  are  admitted  in  evidence  as 
part  of  the  res  gestcdj  and  are  accorded  such  weight  as  the  court 
deem  them  entitled  to  under  all  the  circumstances,  the  reports 
of  persons  after  they  go  out  of  office,  or  while  in  office  long  after 
the  events  took  place,  or  upon  facts  not  within  their  own  ob- 
servation or  knowledge,  but  reciting  the  results  of  their  exam- 
2286  C  CLS 15 
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inatioiiB  and  research,  are  never  received  as  evidence  of  the 
facts  which  they  purport  to  set  ont. 

The  reports  offered  in  this  case  clearly  come  within  the  lat* 
ter  class,  and  mast  be  rejected.  The  defendants'  motion  is  al- 
lowed. 

Dayis,  J.,  sat  in  the  motion  in  Brannen's  Case. 


DB  WITT  C.  BEDGRAVB  V.  THE  UNITED  STATES. 

[No.  13983.    Decided  March  23,  1885.] 

On  the  Proofs, 

A  cadet-engineer  graduated  at  the  Naval  Academy  in  1881  receives  a  cer- 
tificate of  graduation  and  is  honorably  discharged  Jane  30,  1883.  The 
question  presented  is  as  to  the  pay  to  which  he  was  entitled. 

The  court  adheres  to  a  former  decision  (1)  that  cadet-engineers  who  had 
finished  their  four  years'  course,  passed  their  academic  examination, 
and  received  their  diplomas  prior  to  the  Act  bth  August,  1882  (22  Stat.  L., 
p,  285),  were  not  made  naval  cadets  by  that  act,  and  were  entitled  to 
the  pay  given  by  the  Rev.  Stat.,  $  1556 ;  (2)  that  the  provision  in  the 
act  1882  authorizing  the  discharge  oi  surplus  graduates  does  not  ap- 
ply to  the  classes  1881,  1882. 

The  ReporteriP  statement  of  the  case : 

The  facts  of  this  case  will  be  found  set  forth  in  the  opinion  of 
the  coart. 

Mr,  J,  W.  Douglass  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

Weldon,  J.,  delivered  the  opinion  of  the  court : 
The  petition  alleges  that  the  claimant,  on  the  10th  day  of 
June,  1881,  completed  the  four  years'  course  of  study  at  the 
United  States  l^aval  Acacemy ;  graduated  therefrom  as  cadet 
engineer ;  was  detached  from  said  Academy  at  said  time  and 
entered  into  active  service;  that  up  to  the  5th  day  of  August, 
1882,  he  received  the  pay  of  a  graduated  cadet-engineer ;  since 
that  date,  and  up  to  June  10, 1883,  he  has  only  received  the 
pay  of  a  naval  cadet;  and  that  from  the  said  date  of  August, 
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1882,  up  to  the  30th  of  Jane,  1883,  there  is  due  the  claimant 
an  unpaid  balance  of  $99.32,  being  the  difference  between  what 
he  received  and  the  pay  which  by  law  he  was  entitled  to  re- 
ceive as  cadet-engineer  under  the  act  of  August  5, 1882. 

The  findings  show  that  on  the  10th  day  of  June,  1881,  the 
claimant  had  completed  the  prescribed  course  of  study  at  the 
Naval  Academy,  and  successfully  passed  the  required  exami- 
nation before  the  academic  board ;  that  June  2, 1881,  a  notice 
was  given  him  by  the  Secretary  of  the  Navy  detaching  him  on 
10th  of  June  from  said  institution  and  ordering  him  to  report 
on  that  day  for  duty  on  board  the  United  States  practice 
steamer  Mayflower.  August  30, 1881,  an  order  was  issued  de- 
taching him  from  the  Mayflower  and  directing  him  to  proceed 
to  his  home  and  regard  himself  as  waiting  orders.  October  28, 
1881,  an  order  was  issued  to  him  to  proceed  to  the  navy-yard 
at  League  Island,  Pennsylvania,  for  duty. 

June  23,  1883,  he  was  detached  from  the  Naval  Academy 
and  ordered  to  proceed  home  to  await  orders.  June  26, 1883, 
he  was  notified  by  the  Secretary  of  the  Navy  that,  having  com- 
pleted six  years'  course  of  study  at  the  Academy,  and  having 
been  given  a  certificate  of  graduation,  he  was  honorably  dis- 
charged from  the  30th  of  June,  1883,  pursuant  to  the  act  of 
August  5,  1882. 

From  August  5,  1882,  to  June  30, 1883,  the  claimant  was 
paid  $769.86  for  services  in  the  Navy ;  during  that  period,  as 
a  graduated  cadet-engineer,  he  would  have  been  entitled  to 
receive  $796.71. 

Since  then  the  claimant  has  received  no  pay,  and  has  been 
held  by  the  Navy  Department  and  the  accounting  officers  of 
the  Treasury  to  be  out  of  the  naval  service. 

The  foregoing  facts  appear  in  the  findings,  and  present  for  our 
consideration  the  cause  of  action  as  made  by  the  petition  and 
findings. 

It  is  contended  on  the  part  of  the  government  that  by  vir- 
tue of  the  provisions  of  the  act  of  the  5th  of  August,  1882,  the 
claimant  became  a  naval  cadet,  not  having  completed  his  course 
of  study  at  the  Academy,  but  being  an  undergraduate  at  the 
time  of  the  passage  of  said  act ;  and  therefore  he  has  been  paid 
all  the  law  entitles  him  to  receive  from  the  5th  of  August,  1882, 
to  the  30th  of  June,  1883. 
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We  qaote  so  much  of  the  act  of  Angnst  5,  1882,  ae  is  ma- 
terial to  be  considered  iu  this  case : 

"  For  pay  of  the  Navy,  for  the  active  list,  namely,  •  •  • 
sixty-nine  chief  engineers,  one  hundred  passed  assistant  engi- 
neers, thirty 'five  assistant  engineers,  seventy-three  cadet-engi- 
neers (graduates),  •  •  *  one  hundred  and  two  cadet-engi- 
neers, one  hundred  and  thirty  cadet-midshipmen  (notgraduates) ; 
iu  all,  four  million  forty-eight  thousand  three  hundred  dollars. 

*'  Provided^  That  hereafter  there  shall  be  no  appointments 
of  cadet- midshipmen  or  cadet-engineers  at  the  Kaval  Academy, 
but  in  lien  thereof  naval  cadets  shall  be  appointed  from  each 
Congressional  district  and  at  large,  as  now  provided  by  law 
for  cadet-midshipmen,  and  all  the  undergraduates  at  the  Naval 
Academy  shall  hereafter  be  designated  and  called  ^*  naval  ca- 
dets." 

"  And  from  those  who  successfully  complete  the  six  years' 
course,  appointments  shall  hereafter  be  made  as  it  is  necessary 
to  fill  vacancies  in  the  lower  grades  of  the  line  and  Engineer 
Corps  of  the  Navy  and  of  the  Marine  Corps. 

"  And  provided  further,  That  no  grefkter  number  of  appoint- 
ments into  these  grades  shall  be  made  each  year  than  shall 
equal  the  number  of  vacancies  which  has  occurred  in  the  same 
grades  during  the  preceding  year ;  such  appointments  to  be 
made  from  the  graduates  of  the  year,  at  the  conclusion  of  their 
six  years'  course,  in  the  order  of  merit,  as  determined  by  the 
academic  board  of  the  Naval  Academy ;  the  assignment  to 
the  various  corps  to  be  made  by  the  Secretary  of  the  Navy, 
upon  the  recommendation  of  the  academic  board. 

*'But  nothing  herein  contained  shall  reduce  .the  number  of 
appointments  from  such  graduates  below  ten  in  each  year,  nor 
deprive  of  such  appointment  any  graduate  who  may  complete 
thf  six  gears'  course,  during  the  year  eighteen  hundred  and 
eighty-two.  And  if  there  be  a  surplus  of  graduates,  those  who 
do  not  receive  such  appointment  shall  be  given  a  certificate  of 
graduation,  an  honorable  dischaige,  and  one  yeai-'s  pay,  as  now 
provided  by  law  for  cadet-midshipmen.     •    '♦     • 

•  •  •  '"That  the  pay  of  naval  cadets  shall  be  that  now 
allowed  by  law  to  cadet-midshipmen ;  and  as  much  of  the  money 
hereby  appropriated  as  may  be  necessary  during  the  fiscal 
year  ending  June  thirtieth,  eighteen  hundred  and  eighty-three, 
shall  be  expended  for  that  purpose.    •    ♦    * 

"  That  no  officer  now  in  the  service  shall  be  reduced  in  rank 
or  deprived  of  his  commission  by  reason  of  any  provision  of 
this  act  reducing  the  number  of  officers  in  the  several  corps : 
Provided,  That  no  further  appointments  of  cadet-engineers 
shall  be  made  by  the  Secretary  of  the  Navy  under  section  three 
of  the  act  of  eighteen  hundred  and  seventy -four." 

The  case  made  by  this  record  has  been  in  legal  substance  be- 
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Syllalbaft. 
fore  this  coart  at  a  former  term,  and  was  most  carefully  con- 
sidered, after  elaborate  argument  by  able  counsel,  both  in  the 
trial  and  on  a  motion  for  a  rehearing ;  and  it  is  not  now  neces- 
sary to  restate  at  length  the  reasons  which  induce  the  conclusion 
of  the  court.  The  case  of  Leopold  v.  United  States  (18  C  Cls, 
B.,  546)  is  one  identical  in  principle  with  the  suit  at  bar.  Some 
additional  facts  appear  in  the  findings  in  this  case,  but  they 
are  not  sufficiently  material  to  alter  the  law  announced  in  the 
former  case.  We  have  in  the  present  proceeding  most  care- 
fully considered  anew  the  questions  of  contention,  and  do  not 
feel  warranted  in  changing  the  judicial  determination  of  the 
Leopold  Case. 

It  was  held  in  that  case:  ^^Ist.  Cadet-engineers  who  had 
finished  their  four  years'  course  at  the  Naval  Academy,  passed 
their  final  academic  examinations,  and  received  their  diplomas 
before  the  passage  of  the  Act  August  5,  1882  (22  Stat.  L.,  285), 
became  graduates,  and  are  not  made  naval  cadets  by  that  ^t. 
They  are  therefore  entitled  to  pay  provided  by  the  Revised 
Statutes,  section  1556,  page  268.  2d.  The  provision  in  the  act 
of  August  5,  1882,  for  the  discharge  of  surplus  naval  cadet 
graduates  is  prospective  only,  and  does  not  apply  to  the  classes 
ofl881  and  1882.'' 

Being  satisfied  with  the  law  as  announced  by  this  court  iu 
a  former  adjudication,  it  is  ordered  and  adjudged  that  the  claim- 
ant recover  the  sum  of  (26.85,  and  for  that  amount  judgment 
will  be  entered. 


THOMAS  W.  CORNELL  v.  THE  DI8TBICT  OF  COLUM- 

BIA. 

TNo.  118.    Decided  March  23, 1885.  ] 

On  the  Proofs. 

Coupon  bouds,  called  sewer  certificates,  redeemed  before  maturity,  are 
stolen  and  sold  to  innocent  purchasers.  At  the  time  of  sale  they 
appear  soiled,  and  coupons  have  been  cut  off  and  pasted  over  the 
cancellation  marks,  but  there  is  nothing  in  their  appearance  to  ex- 
cite  suspicion. 
I.  An  innocent  purchaser  cannot  recover  upon  District  of  Columbia  sewer 
ertificates  (i.  c,  coupon  bonds)  stolen  from  the  obligor  after  they 
had  become  due. 
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Beportem*  statement  of  tke  ease. 
II.  One  who  purchased  after  inatority,  if  he  would  avail  himself  of  the 
rights  of  prior  holders,  must  show  that  they  purchased  before  matu- 
rity, 

III.  The  statement  in  a  municipal  bond  that  valae  was  received  in  a  par- 

ticular way  does  not  affect  the  negotiability  of  the  paper. 

IV.  The  negotiability  of  municipal  bonds  is  not  affected  by  the  fact  that 

they  give  the  holder  a  special  means  of  payment  in  addition  to  or- 
dinary taxation. 
V.  The  Act  20th  Juns,  1874  (18  Stat.  L.,  pp.  119,  120),  which  provided  a 
means  for  redemption  before  maturity,  did  not  impair  the  negotia- 
bility of  sewer  certificates. 
VI.  If  the  only  suspicious  fact  about  a  negotiable  bond  is  that  some  of  its 
coupons  have  been  cut  off  and  pasted  on  its  face,  or  that  it  is  stained 
and  soiled,  and  these  are  susceptible  of  explanation,  the  purchaser  is 
not  put  upon  an  iuqniry. 


The  Reporter^  statement  of  the  case : 

Before  the  trial  the  parties  entered  into  the  following  stipu- 
lation : 

*<  It  is  hereby  stipulated  and  agreed  that  it  appears  by  the 
records  of  the  late  Board  of  Audit  and  of  the  sinking-fund  com- 
missioner that  the  following  sewer  certificates  were  presented 
and  delivered  to  the  Board  of  Audit,  by  the  respective  parties 
in  the  claims  and  at  the  dates  hereinafter  set  forth,  for  audit 
and  conversion,  under  the  act  of  June  20, 1874,  and  that  the 
same  were  audited  by  said  board,  and  certificates,  convertible 
into  3.65  bonds,  were  issued  to  the  said  several  parties  for  the 
full  amount  of  said  sewer  certificates,  which  certificates  were 
afterwards  converted  into  the  said  3.65  bonds  of  said  District 
provided  for  by  the  said  act:  and  that  the  said  sewer  certificates 
were  stamped  across  their  race  with  a  ribbon  stamp  the  words 
^^  Canceled  by  the  Boaid  of  Audit,"  and  were  entered  on  the 
numerical  book  of  said  board  afi  redeemed,  except  ss  to  certifi- 
cates Nos.  3860  and  3861,  as  to  which  no  entry  of  their  redemp- 
tion appears  on  said  numerical  book." 

With  regard  to  the  theft  of  the  bonds,  the  removal  of  the 
cancellation  marks,  and  the  sale  of  them  to  the  claimant  and 
his  assignors,  the  court  found  the  following  facts : 

After  the  redemption  and  cancellation  of  the  certificates  em- 
braced in  the  foregoing  stipulation,  and  while  they  were  in  the 
custody  of  the  Board  of  Audit,  they  were  stolen,  in  February 
or  March,  1876,  by  one  George  H.  Farnham,  who  was  then  a 
clerk  in  the  employ  of  the  board,  and  occupying  a  desk  be- 
hind the  counter  under  which  the  certificates  were  deposited, 
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but  whose  duties  were  not  eoDoected  with  the  redemption  or 
eare  of  the  certificates. 

By  the  nse  of  detersive  soap  Farnham  entirely  removed  from 
a  large  portion  of  the  certificates  the  marks  of  cancellation. 
From  other  certificates,  on  which  some  ink  marks  still  appeared, 
he  cut  off  the  coupons  and  pasted  them  over  the  partially  ef- 
faced marks.  In  this  condition  no  signs  or  marks  of  cancella- 
tion or  redemption  were  visible  on  the  certificates,  but  some  of 
them  still  had  a  soiled  or  stained  appearance. 

Farnham  sold  the  stolen  certificates  to  brokers  in  Washing- 
ton, at  prices  ranging  from  35  to  40  per  cent,  of  their  par  value. 
That  was  at  that  time  about  their  market  value.  These  brokers 
had  no  notice  of  the  redemption  and  eaii(*«*1lation,  and  pur- 
chased them  in  good  faith.  By  these  brokeiH  they  were  sold 
to  Samuel  S.  Bitchie,  for  value  received.  Bitchie  purchased 
in  like  good  faith,  without  knowledge  of  any  defense.  Bitchie 
sold  them  to  the  claimant,  who  resided  at  Akron,  Ohio,  and 
forwarded  them  to  him  in  parcels  immediately  after  his  own 
purchase. 

The  claimant  purchased  the  certificates  from  Bitchie  in  good 
faith  and  paid  a  valuable  consideration  therefor,  without  notice 
that  the  same  had  been  redeemed  or  canceled  or  that  any  de- 
fense to  their  payment  existed. 

The  certificajtes  were  in  the  same  condition  then  in  respect 
of  their  appearance  as  to  indicating  signs  or  evidences  of  can- 
cellation or  redemption  as  they  were  at  the  time  they  were  first 
negotiated  by  Farnham,  and  as  they  are  now. 

Mr.  Samuel  Shellabarger  for  the  claimant : 

Where  a  municipality,  or  even  a  sovereign  State,  becomes 
party  to  a  negotiable  instrument,  in  virtue  of  due  authority  of 
law,  there  every  such  municipality  or  State  is  bound  by  all  the 
rules  of  the  commercial  law  applicable  to  such  securities.  This 
doctrine  is  thoroughly  settled  and  quite  familiar,  and  is  stated 
by  the  Supreme  Court  of  the  United  States  in  the  case  of  Cook 
et  aL  V.  The  United  States  (1  Otto,  189) ;  United  States  v.  State 
Bank  (6  Otto,  36,  and  cases  cited). 

Such  purchasers  of  such  municipal  securities  are  entitled  to 
the  full  benefit  of  their  purchase,  unaffected  by  the  considera- 
tion of  the  hardship  involved  in  requiring  the  municipality  to 
repay  obligations  once  redeemed,  and  also  unaffected  by  any 
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circaiDBtances  merely  teodiug  to  excite  suspicion  regarding  tbe 
purchased  obligation  (as,  for  example,  in  this  case,  suspicion 
aiising  from  the  alleged  fact  that  some  of  the  bonds  had  cou- 
pons pasted  upon  them). 

The  doctrine  here  last  stated  is  affirmed  by  the  Supreme 
Court  in  Cromwell  v.  The  County  of  Sac  (6  Otto,  57  et  seq.). 

Where  municipal  obligations  of  a  negotiable  character  are, 
as  a  matter  of  law^  duly  authorized  to  be  issued  and  put  and 
kept  in  circulation,  and  they  are,  as  a  matter  of  fact,  in  such 
circulation,  at  any  given  time  before  their  maturity,  and  are 
purchased  by  a  hona-fide  purchaser  before  due,  when  so  in  fact 
in  actual  circulation,  in  such  case  it  is  no  defense  to  the  liability 
of  the  government  or  municipality  that  such  issue  and  circula- 
tion were  the  result  of  fraud,  negligence,  and  wrong-doing,  or 
even  theft,  by  agents  or  officers  of  the  municipality  or  govern- 
ment whose  bonds  were  so  put  in  circulation.  {Cooke  et  aL  v. 
The  United  States^  1  Otto,  389.) 

The  case  at  bar  is  surely  more  than  brought  within  the  doc- 
trine of  Cooke  &  Co.  V.  The  United  States.  These  bonds  were, 
therefore,  never,  in  contemplation  of  law,  out  of  circulation  or 
redeemed  or  canceled.  We,  however,  desire  to  direct  the 
court's  attention  to  some  other  analogous  cases :  State  of  Cali- 
fornia V.  Welle,  Fargo  it  Co.  (15  California,  336) ;  Wheeler  v. 
Guild  (20  Pickering);  Murray  v.  Lardner  (2  Wall.,  110); 
WeUh  V.  Sage  (47  N.  Y.,  143);  35  N.  Y.,  67 ;  29  N.  Y.,  249 ;  20 
Howard  (U.  S.),  365 ;  2  Wall.,  121 ;  4  Ad.  and  EL,  867. 

In  the  present  caaie  the  application  is  obvious.  The  most 
culpable  negligence  of  some  of  the  officers  of  the  defendant, 
and  the  actual  larceny  and  fraud  of  another,  not  only  rendered 
the  loss  possible,  but  in  fact  inflicted  it. 

And  we  submit  that  if  such  a  criminally  culpable  taking  up 
of  negotiable  papers  before  due  shall  by  this  court  be  held 
to  be  a  withdrawal  from  circulation  and  a  destruction  of  the 
instrument,  then  it  will  be  a  new  experience  in  the  judicial  his- 
tory of  commercial  paper.  It  is  a  settled  rule  of  the  law  mer- 
chant, which  is  expressed  by  Lord  Mansfield  in  Burbridge  v. 
Manners  (3  Camp.,  6,  193 ;  and  see  Byles  on  Bills,  sec.  171), 
that  payment  of  bills  before  due  does*  no  more  extinguish  them 
than  if  the  note  were  merely  "  discounted.^  *'  It  is  the  duty  of 
bankers  to  make  some  memorandum  on  bills  and  notes  which 
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have  been  paid,  and  if  they  do  not  the  holders  of  sach  securi- 
ties can  not  be  affected  by  any  payment  made  before  they  were 
due." 

In  the  case  at  bar,  though  such  memorandum  was  faintly 
made  by  one  officer,  yet  it  was  so  made  tliat  another  could,  as 
he  swears,  readily  remove  all  traces  of  it,  and  he  did  so  remove 
them,  and  sold  them  before  due.  Shall  this  corporation  be  al- 
lowed, in  this  or  any  court,  to  say,  as  against  their  victims, 
that  such  a  payment  and  cancellation  is  an  extinguishment  of 
the  security  f 

Mr,  John  C.  Fay  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defen<laut : 

1.  The  certificate  contains  no  promise  to  pay.  No  suit  could 
be  maintained  thereon  against  the  District  upon  default  in  its 
payment  at  its  face  maturity.  The  character  of  these  securities 
is  defined  by  the  court  in  FendalPs  Case  (16  C.  Cls.  R.,  122). 

2.  The  defendant  insists  that  all  of  these  certificates  matured^ 
by  virtue  of  the  provisions  of  the  Act  of  June  20,  1874  (18  Stat. 
L.,  119, 120),  at  that  date,  and  it  is  not  claimed  that  any  of  the 
certificates  were  purchased  before  that  date.  This  court,  in 
Feiidall's  Ca«e,  so  held  in  determining  the  rate  of  interest  allow- 
able on  the  judgment  in  that  case. 

3.  Was  the  Board  of  Audit  negligent?  It  is  admitted  that 
the  certificates  were  stamped  in  ink  with  the  words  '^  Canceled 
&c.;"  the  evidence  does  not  disclose  any  other  way  that  is 
usually  employed  to  evidence  the  cancellation  of  paper. 

If  Faruham  had  been  charged  with  the  redemption  of  these 
certificates,  or  even  the  custody  of  them,  or  any  duty  with  re- 
spect of  them,  he  might  come  within  the  reason  of  the  rule  re- 
ferred to  in  6  Otto,  36 ;  but  if  he  had  no  business  to  touch  them, 
if  he  had  no  employment  or  duty  with  respect  to  them,  if  his 
possession  of  them  could  only  have  been  wrongful  and  acquired 
by  larceny,  which  is  shown  to  be  so  by  the  testimony,  then  the 
fact  that  he  was  in  the  employ  of  the  Board  of  Audit  makes 
not  the  slightest  difference  between  a  theft  by  him  or  by  some 
one  out  of  the  employ  of  the  Board  of  Audit. 

The  defendant  further  contends  that  the  claimant  had  <'  no-^ 
tice"  from  the  appearance  of  the  certificates  themselves  suffi- 
cient to  put  him  upon  inquiry,  and  that  in  the  exercise  of  rea- 
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sonable  dili^nce,  to  wit,  inquiry  at  the  office  of  the  Board  of 
Andit,  or  afterwards  of  the  Gommissioners  of  the  District,  he 
could  have  ascertained  that  they  had  been  redeemed;  and 
having  been  thus  put  upon  notice,  he  was  bound  to  make  the 
inquiry. 

ScoFiELD,  J.,  delivered  the  opinion  of  the  court : 

July  1,  1873,  the  Board  of  Public  Works  for  the  District 
of  Columbia  issued  <^  certificates  of  indebtedness,"  commonly 
called  sewer  certificates,  to  the  amount  of  about  $2,000,000. 
They  were  issued  in  sums  of  $50  and  multiples  thereof,  and 
made  payable  to  bearer.  They  became  due  at  different  dates, 
beginning  with  July  1, 1874,  and  ending  July  1, 1878.  Coupons 
for  the  semi-annual  interest,  at  the  fate  of  8  per  cent.,  were  at- 
tached. 

The  certificates  were  paid  out  to  contractors,  laborers,  and 
others,  and  were  bought  and  sold  by  brokers  and  speculators 
at  depreciated  prices. 

By  act  of  Congress  approved  June  20, 1874,  the  Board  of 
Public  Works  was  abolished,  and  a  Board  of  Audit,  consisting 
of  the  First  and  Second  Comptrollers  of  the  United  States, 
created,  authorized  to  audit  the  floating  indebtedness  of  the 
District,  including  the  sewer  certificates,  and  to  issue  therefor 
Auditor's  certificates,  convertible  into  a  new  District  bond,  bear- 
ing interest  at  the  rate  of  3.05  per  cent. 

Under  the  operation  of  this  act  all  the  sewer  certificates,  ex- 
cept about  $65,000,  were  redeemed  prior  to  February,  1876,  and 
canceled  by  stamping  in  ink  across  the  face  the  words  *<  Can- 
celed by  the  Board  of  Audit."  When  so  stamped  they  were 
tied  up  in  bundles  and  placed  on  a  shelf  under  a  counter  in 
the  room  where  the  work  had  been  done.  In  February  or 
March,  1876,  a  package  of  the  certificates  thus  canceled,  amount- 
ing to  $11,850,  was  stolen  by  George  H.  Farnham,  a  clerk  in 
the  employ  of  the  Board  of  Audit,  with  a  desk  in  this  room,  but 
who  had  no  connection  with  the  redemption,  cancellation,  or 
care  of  the  certificates.  From  a  large  portion  of  the  certifi- 
cates Farnham  easily  and  entirely  removed  the  marks  of  can- 
cellation by  the  use  of  detersive  soap.  Upon  some  of  them 
ink-marks  were  still  visible.  From  these  he  cut  off  the  cou- 
pons and  pasted  them  over  the  partially  effaced  cancellation. 

In  this  condition  he  sold  the  certificates  to  brokers  in  Wash- 
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iogton,  who  sold  them  to  S.  S.  Ritchie,  finom  whom  the  olaim- 
aut  porchased. 

All  these  several  parties  purchased  the  certificates  for  a  val- 
uable consideration,  in  good  faith,  without  knowledge  or  sus- 
picion that  they  had  been  redeemed  or  canceled. 

A  portion  of  the  certificates  thus  purchased,  amounting  to 
$2,500,  became  due  July  1, 1874  and  1875,  and  were  therefore 
overdue  when  stolen. 

Another  portion,  amounting  to  (7,750,  were  purchased  by 
Ritchie  and  transferred  to  the  claimant  before  due. 

The  remainder,  amounting  to  (1,600,  were  not  purchased  by 
Ritchie  until  after  due.  Whether  they  were  purchsisi^l  from 
Famham  by  Ritchie's  assignors  before  or  after  due  dtH^s  not 
appear. 

Ritchie  forwarded  and  sold  to  the  claimant,  who  resided  at 
Akron,  Ohio,  the  certificates  as  fast  as  purchased. 

That  the  claimant  is  not  entitled  to  recover  upon  the  certifi- 
cates which  became  due  in  1874  and  1875,  amounting  to  (2,500, 
there  can  be  no  doubt.  They  were  due  before  they  were  stolen, 
and  the  purchaser  took  them  subject  to  all  legal  defenses. 

Another  portion  of  the  certificates,  amounting  to  $1,600,  can- 
not be  considered  as  standing  in  any  better  position.  It  hav- 
ing been  shown  that  they  were  acquired  by  the  claimant  and 
his  immediate  assignor,  Mr.  Ritchie,  after  due,  it  became  part 
of  his  case,  in  order  to  avail  himself  of  the  rights  to  prior  hold- 
ers, to  show  that  they  purchased  the  certificates  before  they 
were  due.  The  claimant  has  not  proved  that  fact,  and  the  law 
will  not  presume  it. 

To  the  remaining  $7,750  several  defenses  are  set  up. 

It  is  said  the  certificates  were  not  negotiable,  because  they 
contained  the  following  recitation  :  "  That  for  work  done  under 
direction  of  the  Board  of  Public  Works,  and  chargeable  to 
private  property  adjoining  and  benefited  thereby,  •  •  • 
secured  by  pledge  to  the  commissioners  of  the  sinking  fund,  of 
assessments  made  in  accordance  with  the  act  approved  June 
26, 1874,  against  private  property  benefited  by  improvements 
and  receivable  in  payment  of  such  assessments." 

The  first  clause  only  recited  the  consideration,  and  is  equiv- 
alent to  saying  "  for  value  received.''  The-statement  that  value 
was  received  in  a  particular  way  does  not  afi^ect  the  negotia- 
bility of  the  paper.    The  second  clause  recites  the  manner  in 


236  Cornell  v.  District  of  Columbia. 


Opinion  of  the  conrt. 
which  the  District  expected  to  reiniburse  itself  for  the  payment 
of  the  certificates,  but  does  uot  limit  the  liability  of  the  Dis- 
trict to  this  one  source  of  reveuue.  It  was  apparently  inserted 
to  fove  the  certificates  greater  credit  by  announcing  that  the 
District  had  this  means  of  payment  in  addition  to  ordinary  tax- 
ation. The  general  liability  of  the  District  and  the  negotia- 
bility of  the  certificates  are  declared  in  these  words:  *'This 
certifies  that    *    •    •    there  is  due  to  the  bearer,"  &c. 

The  defendant  further  contends  that  under  the  operation  of 
the  Act  June  20,  1874  (18  Stat.  L.,  119, 120),  all  the  certificates 
became  due  August  1, 1874,  and  were  thus  overdue  and  subject 
to  any  defense  existing  at  the  time  of  claimant's  purchase. 
We  do  not  concur  in  this  position.  By  this  act  a  new  bond, 
running  from  August  I,  1874,  was  created,  into  which  the 
creditors  of  the  District  were  permitted,  at  their  option,  within 
a  limited  time,  to  fund  their  claims.  In  this  way  most  of  the 
securities  were  funded  within  the  prescribed  time. 

By  the  Act  June  10, 1880  (21  Stat.  L.,  284),  the  holders  of  cer- 
tificates not  thus  funded  were  allowed  to  establish  their  claims 
in  this  court.  By  sections  5  and  6  of  that  act  the  judgments 
rendered  by  the  court  against  the  District  are  to  be  paid  in  the 
manner  provided  in  the  act  of  June  20,  1874.  The  District 
could  not  be  called  upon  to  pay  the  certificates  before  they  be- 
come due  by  their  own  terms  in  any  other  way  than  the  one 
prescribed  by  this  act. 

The  defendant  further  contends  that  the  appearance  of  the 
certificates  was  such  that  the  claimant  was  bound,  at  his  peril, 
to  make  inquiry  at  the  oflBce  of  redemption.  The  rule  appli- 
cable to  the  case  is  stated  by  the  Supreme  Court  in  Cromwell 
V.  The  County  of  Sac  (96  U.  S.  R.,  67,  58),  as  follows : 

"Obligations  of  municipalities  in  the  form  of  those  in  suit 
here  are  placed  by  numerous  decisions  of  this  court  on  the 
footing  of  negotiable  paper.  They  are  transferable  by  deliv- 
ery, and,  when  issued  by  competent  authority,  pass  into  the 
hands  of  bona  fide  purchasers  for  value  before  maturity,  freed 
from  any  infirmity  in  their  origin.  Whatever  fraud  the  officers 
authorized  to  issue  them  may  have  committed  in  disposing  of 
them,  or  however  entire  may  have  been  the  failure  of  consider- 
ation promised  by  parties  receiving  them,  these  circumstances 
will  not  affect  the  title  of  subsequent  bona  fide  purchasers  for 
value  before  maturity,  or  the  liability  of  the  municipalities. 
As  with  other  negotiable  paper,  mere  siispicioii  that  there  may 
be  a  defect  of  title  in  its  holder ^  or  knowledge  of  circumstances 
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tchieh  would  excite  suspicion  as  to  his  Htle  in  the  mind  of  a  pru- 
dent wtan,  is  not  sufficient  to  impair  the  title  of  the  purchaser  ; 
that  result  will  only  follow  where  there  has  been  bad  faith  on 
his  part.  Such  is  the  decision  of  this  court,  and  substantially 
its  language,  in  the  case  of  Murray  v.  Larduer,  reported  in  2 
Wall.,  where  the  leading  authorities  on  the  subject  are  consid- 
ered," 

The  court  has  been  unable  to  find  in  the  appearance  and  con- 
dition of  the  certificates  the  facts  which,  according  to  the  re- 
quirements* of  this  rule,  should  defeat  a  recovery. 

The  only  suspicions  facts  about  the  certificates  were  overdue 
coupons  attached  to  them,  coupons  not  due  cut  off  and  pasted 
on  the  face  of  some  of  them,  afid  the  soiled  or  stained  appear- 
ance of  others.  All  these  appearances  might  escape  the  at- 
tention of  a  cautious  man  ;  but  if  they  did  not,  explanations 
satisfactory  even  to  suspicious  persons  would  naturally  occur. 
It  was  well  known  that  after  the  act  of  June  20,  1874,  the  cou- 
pons had  not  been  paid,  and  the  absence  of  overdue  coupons 
would  have  been  more  suspicious  than  their  presence.  It  was 
also  well  known  that  the  certificates,  having  been  issued  in 
small  sums,  were  paid  out  to  contractors,  jobbers,  and  labor- 
ers, and  passed  from  hand  to  hand.  In  this  way  both  the 
soiled  condition  and  the  unusual  way  of  attaching  severed  cou- 
pons might  readily  be  accounted  for. 

The  Board  of  Audit,  which  for  the  purpose  of  redeeming 
and  caring  for  the  certificates  was  the  defendant's  agent,  are 
not  free  from  blafue.  Considering  that  they  were  redeemed 
long  before  they  were  due,  the  cancellatiim  was  entirely  insuf- 
ficient to  protect  the  public  against  imposition.  They  should 
have  been  punched  or  otherwise  mutilated,  or  burned,  as  re- 
quired by  section  16  of  the  Act  March  S,  1875  (18  Stat.  L.,  505), 
or  at  least  deposited  in  a  safe  or  vault.  Instead  of  that  they 
were  stamped  with  ordinary  ink,  easily  washed  off,  and  left  in 
a  room  exposed  to  the  view  of  all  persons  visiting  it,  in  a  way 
to  lead  weak  or  dishonest  persons  into  temptation. 

Considering  this  fact  in  connection  with  the  rules  of  law  and 
the  facts  before  referred  to,  the  court  arrives  at  the  conclusion 
that  the  claimant  is  entitled  to  recover  for  tbe  amount  of  cer- 
tificates purchased  before  due,  to  wit,  J7,750.  This  does  not 
enable  him  to  recover  for  the  coupons  attached  but  long  over- 
due at  the  time  of  purchase. 

Judgment  will  be  entered  for  $7,750,  due  and  payable  as  of 
January  1,  1876. 
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PATRICK   &  J.  P.  CROWLEY  V.  THE    DISTRICT    OP 

COLUMBIA. 

[No.  163.    Decided  April  20,  1885.] 

On  the  Proofs. 

A  contract  for  brick  pavement  requires  the  contractors  to  excavate  to  a 
given  depth,  but  is  silent  as  to  the  removal  of  an  old  brick  pavement 
from  the  place  "where  they  are  required  to  lay  the  new. 

Where  a  contract  for  the  laying  of  a  new  pavement  provides  that  "  the  spaee 
over  which  the  pavement  ie  to  be  laid  will  be  excavated  to  a  depth  of  ten  inohee 
below  the  top  of  the  curbj"  and  there  exists  at  the  time  an  old  pavement, 
it  mast  be  held  that  the  removal  of  the  old  was  a  part  of  the  required 
excavation  contemplated  for  the  new. 

The  Reporters^  statement  of  the  case : 

The  following  is  so  much  of  the  contract  as  received  oon- 
strnction ;  the  remaining  facts  will  be  found  in  the  opinion  of 
the  conrt : 

I.  September  18,  1871,  the  claimants  entered  into  a  contract 
with  the  Board  of  Pnblic  Works  of  the  District  of  Columbia 
for  the  improvement  of  Thirteenth  street,  known  as  contract 
No.  23.    The  following  extraets  cover  all  matters  of  dispute : 

^^  First.  That  the  said  party  of  the  second  part  has  agreed, 
and  by  these  presents  doth  agree,  with  the  said  party  of  the 
first  part,  for  the  consideration  hereinafter  mentioned  and  con- 
tained, and  under  the  penalty  expressed  in  a  bond  bearing 
even  date  with  these  presents  and  hereunto  annexed,  to  fur- 
nish, at  his  own  proper  cost  and  expense,  all  the  necessary 
materials  and  labor,  and  in  a  good,  iirm,  and  substantial  manner 
to  lay  and  put  down  a  brick  foot-pavefaient  along  Thirteenth 
street  from  I  to  R  street  northwest,  in  the  city  of  Washing- 
ton, D.  C,  and  to  set  the  curbstones  along  said  Thirteenth 
street  and  between  said  points,  the  said  paving  and  curbing 
to  be  executed  in  all  respects  in  contbrraity  with  the  specifi- 
cations following,  to  wit  : 

"  5.  Excavation. — The  space  over  which  the  pavement  is  to  be 
laid  will  be  excavated  to  a  depth  of  10  inches  below  the  top  of 
the  curb,  with  the  slope  which  is  to  be  given  to  the  pavement. 
On  this  bed  will  be  spread  a  layer  of  gravel,  to  be  4  inches  deep. 
When  well  compacted  by  ramming,  the  surface  must  be  par- 
allel with  the  surface  of  the  brick  when  laid. 
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<<  6.  On  thi8  layer  of  gravel  a  layer  of  sand  will  be  spread  and 
compacted  by  ramming ;  the  sand  to  be  moistened  if  neces- 
sary ;  the  top  surface  of  the  sand  to  be  dressed  to  the  proper 
height  and  slope  to  receive  the  brick  pavement.  The  gravel 
and  sand  will  i  e  rammed  to  such  extent  as  may  be  required 
by  the  engineer,  and  to  prevent  any  settlmg:  of  the  pavement. 

"  7.  Laying  of  the  brick. — The  bricks  will  be  laid  with  the 
upper  suiiace  even  with  the  top  of  the  curb;  and  no  allowance 
will  be  made  for  settling,  as  the  gravel  and  sand  must  be  com- 
pacted sufficiently  to  prevent  any  settlement." 


Mr.  John  J.  Weed  for  the  claimants. 

Mr.  John  0.  Fay  (with  whom  was  the  Assistant  Attorney- 
Qeneral)  for  the  defendant. 

ScoFiEU),  J.,  delivered  the  opinion  of  the  court : 

As  the  claimants  submitted  their  case  without  a  brief,  re- 
quest for  findings  of  facts,  or  oral  arguments,  the  court,  in 
making  up  its  judgment,  was  unadvised  as  to  their  understand- 
ing of  the  evidence  or  their  construction  of  the  contracts. 

One  part  of  the  claim  in  this  case,  as  set  forth  in  the  original 
and  amended  petition,  consists  of  five  guaranty  percentages 
retained  by  the  defendant  on  various  settlements,  to  wit, 
$357.70,  (147.80,  (55.50,  $546.75,  and  $150.35.  The  two  items 
last  named  were  afterwards  paid,tfis  appears  in  finding  ii.  The 
other  three  items  are  due  and  still  unpaid,  and  the  claimants 
are  entitled  to  be  credited  with  them  in  this  suit.  They  amount 
to  $561. 

The  remainder  of  the  claim,  amounting  to  $1,486.20,  is  for 
taking  up  and  removing  an  old  brick  foot-pavement  and  curb- 
stones on  Thirteenth  street. 

Claimants  had  a  contract  <<  to  lay  and  put  down  a  brick  foot- 
pavement  and  set  the  curbstone  "  on  this  street.  The  new  work 
could  not  be  performed  until  the  old  was  removed. 

The  contract,  in  paragraphs  5,  6,  and  7  of  the  specifications, 
required  the  claimants  to  make  an  excavation  10  inches  in 
depth,  measuring  from  the  top  of  the  curbstone.  In  this  ex- 
cavation they  were  to  deposit  a  layer  of  gravel  4  inches  in 
depth,  and  over  that  a  layer  of  fine  sand  of  sufficient  thicknesa 
to  bring  the  upper  surface  of  the  brick  to  the  top  of  the  curb- 
stone. 
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Article  10,  which  provides  for  payment,  is  as  follows : 

'*  Tenth,  It  is  futher  agreed  that  the  said  party  of  the  second 
part  shall  receive  the  following  ])rice8  as  fall  compensation 
for  furnishing  all  the  materials  and  labor  which  may  be  re- 
quired in  the  prosecution  of  the  whole  of  the  work  to  be  done 
under  this  agreement,  and  in  all  respects  completing  the  same, 
to  wit: 

"  Grading  footway,  per  cubic  yard,  20  cents. 

"  Paving  with  new  brick,  per  square  yard,  80  cent«, 

"Relaying  old  brick  pavement,  per  square  yard,  25  cents. 

"  Setting  new  curbstones  (6''),  per  lineal  foot,  30  cents. 

"  Resetting  old  curbstones  (4"),  per  lineal  foot,  15  cents." 

Whether  the  expense  of  taking  up  and  removing  the  old  curb 
and  pavement  is  covered  by  the  contract  price  or  is  extra 
thereto  is  the  question  in  dispute.  , 

What  is  left  uncertain  by  the  first  part  of  the  contract  is 
made  clear  by  the  specifications.  The  removal  of  the  old  ma- 
terial was  a  part  of  the  required  excavation.  Whether  to  re- 
move the  same  quantity  of  earth  would  have  been  more  or 
less  expensive  does  not  appear.  It  is  not,  however,  a  question 
about  which  we  need  to  inquire.  The  claimants  doubtless  knew 
the  kind  of  excavation  they  were  contracting  to  make.  It 
was  knowledge  easily  obtained.  But  if  they  chose  to  contract 
without  examination,  the  fault  was  their  own.  They  agreed 
to  do  the  whole  work,  including  excavation,  for  the  price  named 
in  article  10,  and  at  that  rate  they  have  already  been  paid. 

The  defendant  presents  a  counter-claim.  By  a  mistake  in 
the  settlement  for  sewer  work  done  on  D  street,  in  one  row  of 
figures  the  decimal  point  is  pla(;ed  one  tigure  too  far  to  the 
light,  so  that  an  item  of  S23J.40  is  set  down  and  added  np  as 
(2,334,  as  shown  in  finding  v.  It  occasioned  an  overcharge  in 
favor  of  the  claimants  in  the  sum  of  $2,100.60,  which  should  be 
returned. 

The  account  as  allowed  by  the  court  sums  up  as  follows : 

Defendant's  counterclaim ...   (2, 100  60 

Claimants'  unpaid  retains 661  00 


Balance  in  favor  of  defendant 1, 539  60 

Judgment  will  be  entered  for  the  defendant  in  the  sum  of 
$1,539.60. 
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SAMUEL  C.  BOEHM  ET  AL.  v.  THE  UNITED  STATES. 

[No.  12980.    Decided  April  20,  1885.] 

On  the  Proofs. 

The  claimants  pledge  408  barrels  of  tax -paid  alcohol  and  whisky  as  secor- 
ity  for  the  return  of  another  distiller's  alcohol  to  a  bonded  ware- 
house in  the  thirty- second  district.  The  government  permits  the 
latter  to  return  it  to  a  bonded  warehouse  in  the  eighth  district,  but 
refuses  to  release  the  claimants.  They  give  a  warehouse  bond,  and 
pay,  under  protest,  the  tax  a  second  time  on  their  own  alcohol.  On 
the  trial  questions  of  evidence  arise. 

I.  Though  the  condition  of  a  pledge  be  that  certain  alcohol  belonging  to 

a  third  person  be  returned  to  a  designated  bonded  warehouse,  yet 
if  the  pledgee  allow  it  to  be  returned  to  another,  the  condition  will 
be  satisfied  and  the  pledge  discharged. 
II.  The  government,  as  pledgee,  is  not  authorized  to  impose  conditions 
inconsistent  with  or  additional  to  the  terms  of  a  pledge. 

III.  An  internal-revenue  bond  conditioned  for  the  payment  of  a  tax  on 
alcohol,  if  extorted  without  color  of  right  and  given  under  protest, 
is  void,  and  money  paid  pursuant  to  it  may  be  recovered  back. 

IV.  An  affidavit  made  and  filed  by  one  of  several  obligors  on  a  warehouse 
bond  would  be  evidence  against  him  in  a  suit  in  which  he  was  sole 
defendant,  but  oannot.be  admitted  if  it  will  affect  his  co-obligors. 
y.  An  uncanceled  bond  given  to  secure  the  return  of  certain  alcohol  to 
a  bonded  warehouse,  and  the  official  records  of  the  collector's  office 
showing  its  removal,  but  silent  as  to  its  return,  are  evidence,  prima 
facie,  of  a  breach. 

The  Beportefs^  statement  of  the  case : 

It  was  found  by  the  court  that  one  0.  A.  Sanborn,  in  the  city 
of  New  York,  withdrew  from  a  warehouse  in  the  thirty-second 
district  500  barrels  of  whisky  for  redistillation,  after  giving  the 
usual  bond,  and  the  court  then  further  found  as  follows  : 

II.  Two  of  said  Sanborn's  sureties  became  insolvent,  and 
the  collector  of  the  thirty-second  district  demanded  .further 
security.  Thereupon  C.  A.  Sanborn  induced  the  claimants 
to  deposit  with  said  collector  358  barrels  of  whisky  and  50  bar- 
rels of  alcohol  belonging  to  them,  upon  which  the  taxes  had 
already  been  paid,  as  collateral  security  for  the  fulfillment  of 
the  bond. 
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III.  The  collector  of  the  eighth  district  was  requested  to  enter 
into  the  bonded  warehouse  in  said  district  the  said  Sanborn 
whisky,  as  appears  by  the  following  letter : 

"Internal  Revenue 
"32d  Collection  District,    . 
"  State  of  New  York, 
"  JV^eM?  York,  July  Sth,  1867. 
"  Thomas  E.  Smith,  . 

"  Collector  Sth  District,  New  York  : 
"Dear  Sir:  You  will  please  allow  Mr.  H.  D.  Chaffee  to 
enter  into  the  bonded  warehouse  of  B.  H.  Cunningham  all 
goods  withdrawn  fiom  the  thirty  second  district  for  redistilla- 
tion, to  cancel  the  bonds  held  against  him.  The  same  privi- 
lege is  requested  for  Mr.  C.  A.  Sanborn  for  all  goods  with- 
drawn by  him  for  the  same  purpose  from  the  same  district. 
"Yours,  respectfully, 

«J.  B.  Messmore, 

"  Deputy  Commissioner,^^ 

Thereafter  said  Sanborn  deposited  302  barrels  of  alcohol 
(being  the  amount  obtained  by  the  redistillation  of  the  500  bar- 
rels of  whisky)  in  said  Cunningham  warehouse  in  said  eighth 
district,  under  the  control  of  the  collector  of  that  district. 

Said  bonds  were  thereupon  each  marked  by  E.  B.  Shafer 
"  Canceled  on  annexed  certificate,  B.  B.  Shafer,  deputy  col- 
lector, August  30,  '67,"  said  Shafer  being  a  deputy  collector  of 
internal  revenue  for  the  thirty-second  district  of  New  York. 

July  17, 1867,  the  Cunningham  warehouse  and  the  claimants' 
rectifying-house,  which  adjoined  it,  with  all  their  contents,  were 
destroyed  by  fire.  The  tire  originated  in  the  claimants'  recti- 
fying house. 

IV.  After  the  Sanborn  whisky  had  been  deposited  as  alleged 
in  the  Cunningham  warehouse  the  claimants  demanded  the  re- 
turn of  the  whisky  and  alcohol  deposited  as  aforesaid  as  collateral 
security,  and  the  local  officers  referred  the  matter  to  the  Bureau 
of  Internal  Revenue,  and  received  the  following  instructions : 

"Treasury  Department, 
"Office  of  Internal  Revenue, 

''  Washingtorij  June  20th,  1868. 
"  Sir:  I  return  you  herewith  two  bonds,  signed  by  C.  A.  San- 
bom  as  principal,  for  the  withdraw^^l  on  each  of  two  hundred 
and  fifty  barrels  of  spirits  for  rectification,  together  with  the 
certificate  of  ex-Collector  Smith,  of  the  8th  district,  as  to  the 
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BeporCers'  statement  of  the  ense. 

deposit  of  302  barrels  of  alcohol  iu  a  warehouse  ip  his  district 
in  cancellation  of  the  bonds  first  referred  to.  Tliis  certificate 
has  been  carefully  considered,  together  with  snch  other  evidence 
as  has  been  famished  to  show  that  the  alcohol  was  actually 
deposited  in  warehouse  in  the  8th  district.  The  proof  of  that 
fact  is  not  considered  satisfactory,  and  they  are  therefore  re- 
turned to  you  in  order  that  you  may  distrain  forthwith  upon 
the  spirits  left  with  you  as  security  unless  the  claimant  shall 
choose  immediately  to  execute  a  satisfactory  warehousing  bond 
for  the  same.  If  the  warehousing  bond  is  executed,  you  will 
take  the  amount  up  in  your  bonded  account  iu  the  same  manner 
as  if  the  spirits  had  been  produced  in  your  district. 

<^  Please  advise  me  as  soon  as  possible  of  the  course  taken  by 
the  claimant  of  the  spirits. 
"  Very  respectfully, 

"Thomas  Harland, 
^^Acting  Commissioner. 
"Sheridan  Shook, 

"  Collector  32d  District^  New  York.^ 


In  consequence  of  this  order  the  spirits  were  not  released, 
and  one  of  the  claimants,  acting  for  all,  executed  the  following 
bond: 

"  Know  all  men  by  these  presents  that  Isaac  Boehm,  as  prin- 
cipal, and  S.  Frank  and  Henry  Cohen,  as  sureties,  ai*e  held  and 
firmly  bound  unto  the  United  States  of  America  iu  the  sum  of 
thirty-six  thousand  dollars,  to  be  paid  to  the  United  States ; 
for  the  payment  whereof  we  oind  ourselves,  our  heirs,  executors, 
administrators,  and  assigns,  jointly  and  severally,  firmly  by 
these  presents,  as  witness  our  hands  and  seal,  at  New  York, 
this22dof  Jpue,  1868. 

^'The  condition  of  this  obligation  is  such  that  if  the  above 
bounden  principals,  or  either  of  them,  or  either  of  their  heirs, 
executors,  administrators,  assigns,  shall  well  and  truly  pay,  or 
cause  to  be  paid,  unto  the  collector  of  internal  revenue  for  the 
32d  district  of  New  York  the  amount  of  taxes  due  and  owing 
on  the  following-described  goods : 


^^'**-             numbeM. 

1 

Xo.  bbU.  or 
packageg. 

^^'^  ^^& 

Rate  of 
tax. 

$2  00 

▲monntof 
tax. 

BLRCo j 

858 
60 

Whiskey... 
Alcohol 

14.264.45 
8,399.06 

$28.528  90 
6,700  82 

I 

which  were  deposited  in  the  bonded  warehouse,  class  B,  of 
Stewart  &  Co.,  at  Whitehall  street,  in  the  32d  district  of  New 
York,  on  the  20th  day  of  June,  1868,  or  shall,  in  the  mode  pre- 
scribed by  law,  withdraw  the  said  goods  from  bonded  ware- 
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house,  then  this  obligation  is  to  be  void;  otherwise  to  remain 
in  full  force  and  virtue. 


<<I8AA0  BOEHM. 

"S.  Frank. 

"  Henry  Cohen. 


L.  S.l 
L.  S< 
L.  S. 


I" 


The  spirits  described  in  the  foregoing  bond  were  subsequently, 
from  time  to  time,  withdrawn,  and  the  tax  paid  thereon,  as  pro- 
vided in  the  bond,  amounting  to  $10,234.08. 

The  claimants  orally  protested  against  giving  the  bond  and 
the  payment  of  the  tax. 

Y.  Claimants  made  application  to  the  Commissioner  of  In- 
ternal Bevenue  for  refund  of  this  tax,  but  the  claim  was  re- 
jected April  2,  1872. 

Thereafter  claimants  applied  to  Congress  for  relief,  and  the 
claim  was  referred  to  this  court  by  the  following  resolution  of 
the  House  of  Representatives,  adopted  August  5, 1882: 

^^  Resolved,  That  the  claim  of  Boehm  &  Bros.,  of  New  York, 
for  $10,234.08,  being  the  amount  of  a  duplicate  tax  alleged  to 
have  been  paid  by  said  Boehm  Brothers  upon  358  barrels  of 
whisky  and  60  barrels  of  alcohol,  be  referred  to  the  Court  of 
Claims  to  be  heard  and  determined." 

VL  Counter-claim  No.  1. — July  11,  1867,  the  claimants  ex- 
ecuted the  following  bond : 

"  Bond  for  withdrawal  from  warehouse  for  redistillation  {or  ean- 
nin/j)  for  export.    Internal  revenue. 

<*  Know  all  men  by  these  presents  that  we,  Isaac  Boehm,  as 
principal,  Sam.  C.  Boehm  and  Nathan  Boehm,  as  sureties,  are 
held  and  firmly  bound  unto  the  United  States  of  America  in 
the  full  and  just  sum  of  one  hundred  and  fifteen  thousand  seven 
hundred  and  seventy-nine  f^  dollars ;  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  jointly  and  severally, 
our  joint  and  several  heirs,  executors,  and  administrators, 
firmly  by  these  present,  sealed  with  our  seals  and  dated  at 
New  York,  this  eleventh  day  of  July,  A.  D.  1867. 

^'The  condition  of  the  foregoing  obligation  is  such  that 
whereas  the  said  Isaac  Boehm  has  received  a  permit  to  remove, 
for  the  purpose  of  change  of  package  for  export,  the  follow- 
ing-described merchandize : 


Mftrka. 

Nob. 

Na  of 

galloDS  or 

pounds. 

Article. 

Hate  of 
tax. 

Amount  of 
tax. 

A 

Various . 

98             188 
135  1           188 
140              188 

793,692 
1,084,478 
1,058,450 

Alcohol. 

fa 

$15^  971  84 

H.D.C.&CO.... 
H.D.C.&CO.... 

26,689  56 
21.168 
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from  the  bonded  warehouse  known  as  E.  A.  Ganningham,  sit- 
uated in  the  city  of  New  York,  county  of  New  York,  State  of 
New  York : 

'^  Now,  therefore,  if  the  said  Isaac  Boehm  shall  return  the 
said  merchandise  to  the  said  warehouse  to  be  again  inspected, 
and  shall  pay  the  duty  to  the  collector  on  any  deficiency  or  re- 
duction beyond  the  allowance  for  loss  by  change  of  p'k^ge 
established  by  the  Commissioner  of  Internal  Revenue  in  the 
number  of  proof  gallons  received  at  the  warehouse,  within  five 
days  from  the  time  of  execution  of  this  bond,  then  the  above 
obligation  to  be  void  and  of  no  efltect ;  otherwise  to  be  and  re- 
main in  full  force  and  virtue.'' 

In  pursuance  of  this  bond  the  spirits  therein  described  were 
withdrawn  from  the  said  warehouse  by  the  claimants  and  never 
returned.    The  taxes  thereon  were  never  paid. 

VII.  Counter-claim  No.  2. — April  13, 1869,  in  a  certain  proceed- 
ing in  rem  lawfully  pending  in  the  United  States  district  court 
for  the  district  of  New  Jersey,  a  judgment  was  duly  entered 
against  Samuel  C.  Boehm  and  Nathan  Boehm  for  the  sum  of 
$13,186,  with  interest  from  March  11, 1869,  and  costs.  The  said 
court  had  jurisdiction  of  the  parties  and  the  subject-matter  of 
the  proceeding,  and  the  judgment  has  not  been  paid.  The  part- 
nership of  Samuel  O.  Boehm,  Nathan  Boehm,  and  Isaac  Boehm 
has  been  dissolved,  and  all  the  afikirs  of  said  partnership  have 
been  fully  settled  up  except  the  collection  of  the  claim  now  sued 
upon  and  any  debts  due  the  partnership  which  may  be  here- 
after discovered ;  the  mutual  accounts  of  all  the  said  parties 
have  been  fully  adjusted,  so  that  neither  of  the  said  parties  is 
indebted  to  either  of  the  others ;  and  the  amount  of  said  claim 
is  owned  by,  and,  if  collected,  will  be  divided  among  the  said 
parties  in  the  following  proportion,  to  wit:  One-half  to  Samuel 
C.  Boehm,  one-third  to  Nathan  Boehm,  and  one-sixth  to  Isaac 
Boehm. 

During  the  progress  of  the  trial  the  following  motions  were 
made  and  ruled  upon : 

The  defendants,  having  read  in  evidence,  in  support  of  their 
counter-claim  No.  1,  the  uncanceled  bond  given  by  the  claim- 
ants, conditioned  for  the  return  to  the  bonded  warehouse  within 
five  days  of  the  373  barrels  of  alcohol,  and  also  a  duly  certified 
copy  of  the  official  record  of  the  collector  of  internal  revenue 
in  the  eighth  district  of  New  York,  containing  the  accounts  of 
entries  and  removals  in  the  Cunningham  bonded  warehouse 


246  BOEHM  ET  AL.  V,  UNITED   STATES. 


Beporters'  Btfttement  of  tke  case, 
during  the  month  of  Jaly,  1867,  showing  that  the  alcohol  had 
been  removed,  with  no  entry  showing  its  return,  now  offered 
in  evidence,  in  further  support  of  said  counter-claim,  the  alH- 
davit  of  Isaac  Boehm,  dated  July  31, 1867,  and  the  aflQdavits 
of  Israel  Boehm,  Charles  A.  McLachlan,  and  Thomas  Oately, 
dated  September  5, 1867.    Objected  to  by  the  claimants. 

Per  curiam :  The  objection  is  sustained. 

These  four  affidavits  were  filed  in  the  Treasury  Department 
in  September,  1867,  but  by  whom  or  for  what  purpose  does  not 
appear.  Had  it  been  shown  that  they  were  procured  and  filed 
by  the  claimants  to  excuse  their  failure  to  return  the  alcohol,  as 
intimated  in  the  argument,  they  might  become  evidence  against 
them,  but  in  the  absence  of  such  proof  they  must  be  excluded. 
While  the  afildavit  of  Isaac  Boehm  would  be  evidence  in  a  sepa- 
rate suit  against  himself,  it  cannot  be  admitted  to  affect  his 
co-obligors.    (1  Greenleafs  Evidence,  sec.  187.) 

The  defendants  offering  no  other  evidence  to  show  a  breach 
of  the  condition  of  the  bond,  the  claimants  moved  the  court  to 
dismiss  the  counter-claim. 

Per  curiam :  The  uncanceled  bond  and  the  official  records  of 
the  collector's  office  are  sufficient  to  put  the  claimants  on  proof 
of  the  return  of  the  alcohol.  It  was  the  duty  of  the  collector 
to  cancel  the  bond  and  record  the  fact  of  return  on  the  books 
of  his  office.  It  was  also  the  right  of  the  claimants  to  demand 
that  the  cancellation  and  the  record  should  be  made,  and  also 
a  receipt  should  be  given  to  be  retained  by  themselves.  It  is 
to  be  presumed,  nothing  appearing  to  the  contrary,  that  the 
officer  performed  his  duty. 

The  claimants  offer  in  evidence  thedeposition  of  Isaac  Boehm, 
one  of  the  claimants,  not  in  support  of  the  claim  set  forth  in 
the  petition,  but  to  defeat  the  defendants'  counter-claim.  The 
defendants  object  to  the  deposition,  on  the  ground  that  a  claim- 
ant is  not  a  competent  witness  in  his  own  case. 

Per  curiam  :  The  objection  is  overruled. 

The  propriety  of  excluding  interested  witnesses,  according 
to  the  rule  of  the  common  law,  has  of  late  years  been  very 
much  questioned.  Many  of  the  States,  under  this  progressive 
sentiment,  have  abrogated  that  rule  altogether.  The  United 
States,  in  section  858,  Rev.  Stat.,  has  provided  that  "in  the 
courts  of  the  United   States  no   witness  shall   be  excluded 
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•  •  •  in  any  civil  action  because  he  is  a  party  to  or  inter- 
ested in  the  issue  tried";  but  section  1079  provides  that  *'no 
claimant  •  •  •  shall  be  a  competent  witness  in  the  Court 
of  Claims  in  supporting  the  same  [the  claim],  and  no  testimony 
given  by  such  claimant  •  •  •  shall  be  used  except  as  pro- 
vided in  the  next  section.'^ 

The  last  clause  of  this  section,  aus  we  understand  it,  relates 
to  testimony  given  in  support  of  the  claim. 

In  the  light  of  section  858  the  court  does  not  feel  called  upon 
to  carry  the  exclusion  of  claimants  as  witnessec^  beyond  the 
letter  of  the  statute. 

The  deposition  of  the  claimant  is  not  offered  to  support  the 
claim,  directly  or  indirectly,  but  to  defeat  a  counter-claim,  and 
is  therefore  not  within  the  letter  of  section  1079. 

The  United  States  circuit  court  has  jurisdiction  of  the 
counterclaim,  and,  in  fact,  a  suit  upon  it  was  pending  in  that 
court  at  the  time  this  suit  was  commenced.  Had  the  counter- 
claim been  prosecuted  in  that  court,  the  claimants  would  have 
been  competent  witnesses  to  defeat  it.  They  should  not  be 
placed  in  a  worse  position  because  the  defendants  have  chosen 
to  present  it  here. 

Mr.  W.  B,  and  Mr.  0.  A,  King  for  the  claimants. 

Mr.  George  L.  Douglass  (with  whom  was  th^  Assistant  Attor- 
ney-Oeneral)  for  the  defendants. 

ScoFiELD,  J.,  delivered  the  opinion  of  the  court : 
The  claimants  bring  suit  to  recover  taxes  alleged  to  have 
been  assessed  illegally  and  paid  under  compulsion,  amounting 
to  $10,234.08. 

It  appears  that  in  June,  1867,  one  C.  A.  Sanborn  had  in  the 
United  States  bonded  warehouse  of  A.  H.  Mills,  in  the  thirty- 
second  district  of  New  York,  500  barrels  of  whisky,  which  he 
desired  to  remove  for  redistillation.  Having  given  a  bond,  with 
sureties,  conditioned  for  its  return  after  redistillation,  he  was 
allowed  to  remove  it.  It  was  developed  soon  afterwards  that 
some  of  the  sureties  were  insolvent,  and  he  was  required  to  give 
additional  security.  Instead  of  giving  a  new  bond  he  borrowed 
from  the  claimants  358  barrels  of  whisky  and  50  barrels  of  al- 
cohol and  offered  them  as  collateral  to  the  bond.    The  offer 


248  BOSHH  BT  iX.  V.  Unitrd  Statbb. 


OplBloB  df  tlie  e««rt. 
was  accepted  and  the  whisky  and  alcohol  given  into  the  pos- 
session of  the  proper  officer  of  the  government 

Thereafter  Sanborn  obtained  permission  from  thedepotycom- 
missioner,  J.  E.  Messmore,  to  return  his  whisky,  when  redis- 
tilled, into  the  Cunningham  bonded  warehouse,  located  in  the 
eighth  district,  instead  of  the  warehouse  in  the  thirty -second 
district  from  which  it  was  taken.  In  due  time  it  was  so  re- 
turned. 

Very  soon  thereafter  the  Cunningham  warehouse,  and  Boehm's 
rectifying-house,  adjoining  it,  were  destroyed  by  fire. 

After  the  Sanborn  whisky,  converted  into  alcohol,  had  been 
returned  to  the  Cunningham  warehouse,  the  claimants  de- 
manded the  surrender  of  the  358  barrels  of  whisky  and  50  bar- 
rels of  alcohol  put  up  as  collateral  to  the  Sanborn  bond. 

Some  question  arose  as  to  whether  the  Sanborn  whisky  bad 
been  returned  to  the  Cunningham  warehouse,  in  the  eighth  dis- 
trict, and,  if  so,  whether  that  fact  satisfied  the  bond  conditioned 
for  its  return  to  the  thirty-second  district.  The  matter  was  re- 
ferred to  the  Internal  Revenue  Bureau,  at  Washington,  by 
which  the  collector  was  finally  instructed  to  require  from  the 
claimants  a  warehouse  bond  conditioned  for  the  payment  of 
the  regular  tax  upon  the  whisky  and  alcohol,  as  if  such  tax 
bad  not  already  been  paid,  and  upon  failure  to  comply  to  dis- 
train and  sell  the  same.  The  claimants,  orally  protesting  against 
the  requirement,  gave  the  bond  and,  still  protesting,  subse- 
quently paid  the  tax,  amounting  to  $10,234.08. 

The  claimants  made  application  to  the  Commissioner  of  In- 
ternal Revenue  for  a  refund  of  this  tax,  but  the  application 
was  rejected.  They  then  applied  to  Congress,  and  thence,  by 
a  resolution  of  the  House,  their  claim  was  sent  to  this  court. 

The  court  has  found  that  the  Sanborn  whisky,  after  conver- 
sion into  alcohol,  was  deposited  in  the  Cunningham  warehouse, 
and  also  that  claimants'  whisky  and  alcohol  had  paid  the  reg- 
ular tax  before  it  was  put  up  as  collateral  security  to  the  San- 
born bond. 

Upon  this  state  of  facts  the  court  holds  that  the  claimants 
were  entitled  to  demand  a  return  of  their  property.  The  de- 
fendants could  not  justly  receive  and  retain  the  Sanborn  spirits 
in  the  Cunningham  warehouse  and  still  demand  its  return  to 
the  Mills  warehouse.  By  receiving  it  in  one  place  they  waived 
their  right  to  claim  it  in  another. 
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Ill  this  view  of  the  case,  we  are  uot  reqaired  to  pass  upon  the 
legality  of  the  acts  of  the  collector  in  accepting  property  as 
collateral  security,  nor  of  the  deputy  commissioner  in  consent- 
ing that  the  spirits  might  be  deposited  in  a  warehouse  other 
than  the  one  called  for  by  the  bond. 

In  the  judgment  of  the  court  the  defendants  were  not  au- 
thorized by  law  to  impose  conditions  upon  the  return  of  claim- 
ants' whisky  and  alcohol  inconsistent  with  or  additional  to  the 
original  pledge. 

But  it  is  said  that  even  if  the  defendants  could  not  legally 
exa^t  the  bond,  the  claimants,  having  given  it,  must  abide  by 
its  terms.  That  might  be  so  if  the  bond  had  been  voluntarily 
given  in  settlement  or  compromise  of  a  doubtful  claim.  In  ^ 
this  case,  however,  the  bond  was  demanded  without  color  of 
right,  and  given  under  protest  and  by  compulsion.  The  claim- 
ants-were told  that  they  must  execute  the  bond  or  suffer  their 
property  to  be  distrained  and  sold.  The  alternative  was  as  un- 
lawful as  the  demand.  They  had  no  right  to  distrain  the  prop- 
erty, because  the  Sanborn  bond  for  which  it  had  been  pledged 
was  fulfilled  and  canceled.  They  had'  no  right  to  assess  taxes 
upon  it,  because  it  had  already  been  assessed  for  all  legal  taxes, 
and  the  same  had  been  paid. 

A  bond  thus  secured  should  not  be  enforced,  and  taxes  thus 
collected  should  not  be  retained.  ( United  8tates  v.  Tingey^  5 
Pet,  115;  Svoift  Company  v.  United  States j  111  U.  8.  R.,  22.) 

The  defendants  present  a  counter-claim,  based  upon  the  fol- 
lowing facts : 

July  11, 1867,  Isaac  Boehm,  one  of  the  claimants,  was  the 
owner  of  373  barrels  of  alcohol  which  were  deposited,  under 
bond,in  the  Cunningham  bonded  warehouse,  in  New  York.  De- 
siring to  remove  the  alcohol  temporarily  in  order  to  change  it 
into  better  barrels,  he  gave  a  bond,  signed  by  all  the  claim- 
ants, conditioned  for  its  return  within  five  days.  Under  this 
bond  the  alcohol  was  removed  from  the  warehouse,  but  never 
returned. 

At  the  time  of  its  removal  there  was  a  tax  lawfally  assessed 
against  it  amounting  to  $63,629.40.  This  tax  has  never  been 
paid. 

Upon  these  facts  the  court  holds  that  the  claimants  became 
liable  for  the  amount  of  the  tax,  and  thatit  constitutes  a  proper 
counter-claim  in  this  case. 
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In  the  plea4ings  the  defendants  presented  as  an  additional 
conn ter- claim  a  judgment  in  their  favor  against  Samuel  G. 
Boehm  and  Nathan  Boehra,  two  of  the  claimants,  obtained  in 
the  United  States  district  court,  amounting  to  $13,186.  In 
connection  with  this  counter-claim  it  was  shown  that  the  de- 
fendants in  the  judgment  were  entitled  to  receive  five^sixths 
of  any  sum  that  might  be  recoverea  in  this  suit.  To  this 
counter-claim  the  claimant  entered  a  demurrer,  which  was  sus- 
tained by  the  court  in  an  opinion  elsewhere  reported. 

Deducting  the  amount  of  the  claim  from  the  counter-claim 
allowed  by  the  court  leaves  a  balance  in  favor  of  the  defend- 
ants amounting  to  $53,395.32,  for  which  sum  judgment  will  be 
entered  in  their  favor. 

Davis,  J.,  took  part  in  this  and  all  the  decisions  subse- 
quently reported  unless  otherwise  noted. 


CHARLES  P.  CHOTEAU  V.  THE  UNITED  STATES. 

[No.  134,  CoDgressional.    Decided  April  20,  1885.] 

On  the  defendants^  Motion, 

A  committee  traxismite  DOt  tbe  claim  generally,  bnt  a  pending  biU  for  the 
relief  of  the  claimant.  He  conies  into  conrt  and  files  a  petition  set- 
ting forth  a  materially  different  cause  of  action. 
I.  A  committee  of  Congress  cannot,  through  the  medium  of  the  Bowman 
Act,  open  a  final  judgment,  nor  grant  a  new  trial,  nor  waive  a  legal 
defense,  nor  take  a  claim  out  of  the  operation  of  the  statute  of  limi- 
tations. 
11.  Where  a  committee  transmits  a  pending  bill  for  the  relief  of  a  claim- 
ant, jurisdiction  is  necessarily  restricted  to  the  claim  described  in 
the  bill,  and  the  cause  of  action  set  up  in  the  petition  must  be  sob- 
stautially  the  same. 

The  Reporters^  statement  of  the  case : 

The  grounds  upon  which  the  defendants'  motion  to  dismiss 
the  petition  rested  will  be  found  in  the  opinion  of  the  coart. 

Mr,  John  S.  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  motion. 

Mr.  Oeorge  8.  Boutwell  and  Mr,  A.  L.  Merriman  opposed. 
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NoTT,  J.,  delivered  the  opiDion  of  the  court : 

This  case  presents  a  novel  and  iDteresting  jurisdictional 
qaestion,  which  has  not  been  the  subject  of  argument,  but  which 
has  received  the  serious  consideration  of  the  court. 

The  claim  was  transmitted  to  the  court  by  the  Committee  on 
Claims  of  the  House  of  Representatives.  The  defendants  now 
move  to  dismiss  the  petition  for  want  of  jurisdiction,  upon  the 
grounds  that  the  claim  was  barred  when  referred  (1)  by  the 
statute  of  limitations  (Rev.  Stat.,  section  1069)  and  (2)  by  a 
former  judgmeuc  of  this  court  within  the  meaning  of  section 
1093.  The  counsel  for  the  claimant  replies  that  the  former  ac- 
tion was  an  action  at  Jaw  upon  the  contract,  and  that  the  pres- 
ent is  a  suit  in  equity  to  set  aside  or  reform  the  contract  upon 
the  ground  of  fraudulent  representations  made  by  the  officers 
of  the  government,  whereby  the  claimant  was  induced  to  enter 
into  a  ruinous  agreement.  The  counsel  accordingly  insists  that 
neither  a  former  recovery  upon  a  diifeient  cause  of  action  nor 
a  statute  of  limitations  which  applies  only  to  cases  ^^  cogniz- 
able by  the  Court  of  Claims"  can  prevent  a  consideration  of 
this  case  upon  the  merits. 

It  may  be  conceded  that  if  the  government  reaped  a  benefit, 
and  a  claimant  suffered  a  loss  in  consequence  of  the  fraudulent 
representations  of  a  public  officer,  it  would  be  good  ground  for 
equitable  relief  in  Congress ;  and  it  may  also  be  conceded  that 
an  action  brought  to  recover  for  services  rendered  under  a  con- 
tract is  not  identical  with  an  action  founded  upon  a  fraud  an- 
terior to  the  contract.  The  test  of  identity  or  non-identity  in 
such  cases  is  to  be  found  in  the  proof  necessary  to  sustain  the 
two  actions  respectively.  If  the  proof  which  would  support 
this  case  would  have  had  no  tendency  to  maintain  the  other, 
the  questions  involved  are  essentially  unlike.  (Bigelow  on  Es- 
toppel, p.  33.)  But  at  the  threshold  of  this  case  lies  a  juris- 
dictional impediment  of  which  the  court  must  take  notice. 

The  reference  of  the  Committee  on  Claims  is  not  a  reference 
of  the  claim  generally,  but  of  House  bill  No.  896,  <^  for  the  re- 
lief of  Charles  Cboteau";  and  the  bill  so  transmitted  is  to  . 
authorize  this  court  to  grant  a  rehearing  in  the  former  case,  J 
with  power  to  determine  the  amount  incurred  by  reason  of  cer- 
tain delays  occasioued  by  the  acts  of  the  government  or  for 
extxas  beyond  the  work  contemplated  by  the  contract ;  and  the 
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bill  concludes  with  this  provision,  that  <'  if  apon  such  rehear- 
ing a  receipt  dated  April  24,  1866,  shall  be  given  in  evidence, 
the  court  may  give  judgment  for  snch  sam  as  shall  be  jnstly 
and  equitably  due  notwithstanding  snch  receipt." 

It  is  manifest,  we  think,  that  the  purpose  of  this  bill,  which 
never  became  a  law,  was  to  grant  a  new  trial  iu  the  former 
action,  with  a  waiver  of  a  certain  defense  which  had  formerly 
defeated  the  claimant's  recovery  }  but  it  is  avowed  by  the  peti- 
tion that  the  purpose  of  the  present  suit  is  to  bring  before 
the  court  an  essentially  different  cause  of  action. 

From  these  facts  and  considerations  the  court  deduces  the 
following  conclusions : 

1.  A  committee  of  either  of  the  houses  of  Congress  csmnot, 
through  the  medium  of  the  Bowman  Act,  open  a  tinal  judgment 
of  this  court,  nor  grant  a  claimant  a  new  trial,  nor  waive  a 
legal  defense  to  the  claim,  nor  take  a  claim  out  of  the  opera- 
tion of  the  statute  of  limitations. 

2.  Where  a  committee  in  Congress  transmits  a  pending  bill 
for  the  relief  of  a  claimant  to  this  court  under  the  provisions 
of  the  Bowman  Act,  jurisdiction  is  necessarily  restricted  to  the 
claim  described  in  the  bill ;  and  the  cause  of  action  set  up  in 
the  petition  must  be  substantially  the  same  as  that  transmitted 
-by  the  committee. 

The  conrt  also  desires  to  call  the  attention  of  parties  to  the 
facts  found  and  determined  on  the  former  trial.  They  are  set 
forth  both  in  9  C.  Cls.  B.,  155,  and  in  95  U.  S.  B.,  61.  It  will 
be  perceived  by  referring  to  them  that  every  fact  which  could 
be  found  for  the  claimant  under  this  reference  has  been  already 
found  and  is  set  forth  in  those  findings.  They  fix  the  amount 
of  the  claimant's  losses  in  each  branch  of  his  case ;  they  show 
the  character  and  nature  of  the  government's  defenses,  and 
they  inform  Congress  of  every  fact  necessary  to  be  known  if  it 
be  the  purpose  of  Congress  to  afford  the  claimant  the  relief 
he  seeks.  This  remark,  of  course,  does  not  apply  to  the  allega- 
tions in  the  pending  petition  which  charge  fraudulent  repre- 
sentations on  the  part  of  the  government's  agents.  That  ques- 
tion did  not  arise  on  the  former  trial. 

The  judgment  of  the  court  is  that  the  petition  of  the  claim- 
ant be  dismissed,  and  that  a  copy  of  this  opinion  be  certified 
to  the  Committee  on  Claims  of  the  House  of  Bepresentatives. 
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HBNEY  F.  PITMAN  BT  AL.  V.  THE  UNITED  STATES. 

[No.  14576.    Decided  April  20,  18B&.] 
On  the  defendants'  Motion. 

The  Secretary  of  the  Navy  traD8mit«,  undenthe  Bowman  Act,  a  claim  **  grauh 
ing  out  of  the  ooVision  hetwoen  ike  UniUd  States  eteamship  Minnesota  and 
the  sekooner  AhHe  Pitman,*' 
I.  A  claim  is  not  pending  in  an  executiye  department,  within  the  meaning* 
of  the  Bowman  Act,  if  the  department  has  no  authority  in  law  to 
take  cognizance  of  it. 

II.  The  Secretary  of  the  Navy  cannot  take  cognizance  of  a  claim  growing 
ont  of  a  collision  between  a  United  States  ship  of  war  and  a  mer- 
chantman, nor  transmit  it  to  this  court  under  the  Bowman  Act ;  nor 
can  the  court  entertain  Jurisdiction. 

Tne  BeporterfP  statement  of  the  case: 

The  groands  of  the  defendants'  motion  will  be  found  stated 
in  the  opinion  of  the  coart. 

Mr.  John  8.  Blair  for  the  motion. 

Mr.  Benjamin  F.  Butler  opposed. 

BiOHABDSON,  Ch.  J.,  delivered  the  opinion  of  the  court: 
This  case  was  transmitted  to  the  court  by  the  Secretary  of 

the  Navy,  under  the  Bowman  Act  (22  Stat.  L.,  iS5y  and  18  G. 

Cls.  B.,  xxv),  by  the  following  letter: 

"Navy  Depabtmbnt, 
"  Washington^  January  30,  1885. 
"The  honorable  the  Court  of  Claims, 

"  Washington,  D.  G.  : 
"Under  the  provision  of  the  second  section  of  the  act  entitled 
^An  act  to  afford  assistance  and  relief  to  Congress  and  the 
executive  department  in  the  investigation  of  claims  and  de- 
mands against  the  government,'  approved  March  3, 1883,  and 
in  compliance  with  the  request  of  counsel  for  claimants,  I  have 
the  honor  to  transmit  herewith  a  claim  growing  out  of  the  col- 
lision between  the  United  States  steamship  Minnesota  and 
the  schooner  Abbie  Pitman,  which  occurred  in  the  navigable 
waters  of  the  United  States,  on  the  17th  day  of  October,  1879. 
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Opinion  of  the  court. 

The  claim,  as  presented  in  a  letter  dated  January  11, 1885,  ad- 
dressed to  this  department  by  Hon.  Benjamin  F.  Butler,  of 
counsel  for  claimants,  a  copy  of  which  is  inclosed,  amounts  to 

$46,159.01. 

•  *  •  •  •  •  • 

"  Very  respectfully. 

«'Wm.  E.  Chandler, 
"  Secretary  of  the  NavyJ" 

The  claimants  came  in  April  2, 1885,  and  filed  their  petition, 
alleging  substantially  that  they  were  the  owners  of  the  schooner 
Abbie  Pitman ;  that  on  October  17, 1879,  without  fault  of  her 
officers,  she  was  run  into,  upon  navigable  waters,  by  the  United 
States  steamer  Minnesota,  and  was  lost  in  consequence  thereof. 
The  concluding  allegations  and  prayer  are  as  follows: 

^^  Your  petitioners  further  show  that  said  collision  was  ciMised 
solely  by  the  negligence  of  the  officers  and  crew  of  said  steamer, 
and  that  said  schooner,  as  the  result  thereof,  became  a  total 
wreck,  to  the  damage  of  your  petitioners  of  $10,000,  her  value 
including  her  rigging  and  equipment,  and  $150  additional,  the 
value  of  her  freightage  earned  on  said  trip  at  the  time  of  said 
collision. 

"That  your  petitioners  have  presented  this  claim  to  the  hon- 
orable the  Secretary  of  the  Navy,  who  did  not  allow  nor  pay 
the  same,  but  referred  it  to  this  honorable  court,  under  the 
provisions  of  the  act  of  Congress  approved  March  3, 1883,  en- 
titled *An  act  to  afford  assistance  and  relief  to  Congress  and  the 
executive  departments  in  the  investigation  of  claims  and  de- 
mands against  tbe  government,'  in  order  that  it  may  investigate 
the  same  and  report  its  findings  of  fact  to  the  honorable  the  Sec- 
retary of  the  Navy. 

"  Wherefore  your  petitioners  pray  that  this  honorable  court 
will  proceed  to  consider  this  claim,  and  to  make  its  findings  of 
fact  thereon,  and  report  the  same  to  the  honorable  the  Secre- 
tary of  the  Navy,  under  the  requirements  of  said  act." 

The  Assistant  Attorney-General  has  filed  a  motion  to  dis- 
miss the  case  for  want  of  jurisdiction,  and  on  that  motion  issue 
is  joined. 

We  have  heretofore  held  that  to  enable  the  court  to  take 
cognizance  of  a  ..  laim  transmitted  to  it  by  the  head  of  a  depart- 
ment under  the  Bowman  Act,  it  must  appear  that  such  claim 
was  one  which  that  department  had  authority  to  settle  or  ad- 
just, as  had  previously  been  held  in  relation  to  claims  trans- 
mitted under  section  1063  of  the  Bevised  Statutes.    {McClure 
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OytnloB  of  tlie  covrt. 
and  PorUr^s  Case,  19  C.  Cls.  R.,  30;  HarVs  Case,  15  C.  Ols.  B., 
414.) 
The  Bowman  Act  provides: 

^'Seg.  2.  That  when  a  claim  or  matter  is  pending  in  any  of 
the  executive  departments  which  ma^'  involve  controverted 
questions  of  fact  or  law,  the  head  of  such  department  may 
transmit  the  same,  with  the  vouchers,  papers,  proofs,  and  docu- 
ments pertaining  thereto,  to  said  court,  and  the  same  shall  be 
there  proceed<^d  in  under  such  rules  as  the  court  may  adopt. 

"  When  the  facts  and  conclusions  of  law  shall  have  been  found, 
the  court  shall  not  enter  judgment  thereon,  but  shall  report  its 
findingsand  opinions  to  the  department  by  which  it  was  trans- 
mitted, for  its  guidance  and  action.'' 

A  claim  cannot  be  held  to  be  pending  in  an  executive  depart- 
ment which  has  no  authority  in  law  to  settle,  adjust,  or  take 
cognizance  of  it.  A  claim  for  carrying  the  mails  under  contract 
with  the  Post-Office  Department  could  not  be  pending  in  the 
War  Department,  even  though  it  might  be  presented  there  and 
the  Secretary  asked  to  take  it  up  for  consideration,  nor  could 
a  claim  which  on  its  face  has  no  foundations  in  law  anywhere 
be  pending  in  any  executive  department. 

The  question,  then,  is  whether  or  not  the  present  claim, 
transmitted  here  by  the  Secretary  of  the  Navy,  was  within  the 
jurisdiction  of  his  department  and  was  rightly  pending  there. 
To  this  the  answer  must  be  in  the  negative. 

We  have  uniformly  held  that  the  departments  have  no  cog- 
nizance "of  claims  for  unliquidated  damages  founded  on  neglect 
or  breach  of  duty  of  public  officers,  even  where  they  grow  out 
of  the  uon  performance  of  written  contracts,  other  than  in  the 
payment  for  work  actually  done  or  materials  furnshed  and  re- 
ceived; and  this,  too,  where  the  claimant  might  maintain  an 
action  therefor  in  this  court.  {DenniipH  Case,  ante,  p.  119 ;  Bran- 
nen^s  Oase^  ante,  p.  219,  and  numerous  authorities  there  cited.) 
In  addition  to  that,  the  present  claim  is  for  damages  on  account 
of  an  alleged  tort  by  public  officers,  for  which  the  government 
is  never  responsible.  (Gibbons  v.  United  States,  8  Wall.,  269, 
and  7  C.  Cls.  B.,  105;  Morgan  v.  Ufiited  States,  14  Wall.,  631.) 

Judge  Story,  in  his  work  on  Agency,  section  319,  says: 

"  It  is  plain  that  the  government  itself  is  not  responsible  for 
the  misfeasances,  or  wrongs,  or  negligences,  or  omissions  of  duty 
of  the  subordinate  officers  or  agents  employed  in  the  public  serv- 
ice ;  for  it  does  not  undertake  to  guarantee  to  any  person  the 
fidelity  of  any  of  the  officers  or  agents  whom  it  employs,  since 
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that  would  involve  it,  in  all  its  operations,  in  endless  embar- 
rassments, and  difflcalties,  and  losses,  which  would  be  subver- 
sive of  the  public  interests." 

It  will  be  seen  that  the  Bowman  Act  requires  the  court  to  re- 
port its  findings  of  fact  and  conclusions  of  law,  with  its  opin- 
ion, to  the  department  by  which  the  case  was  transmitted,  for 
its  guidance  and  action.  To  make  a  detailed  fiuding  of  facts 
when,  from  the  petition  itself  and  the  papers  referred,  taking 
the  facts  alleged  in  the  light  most  favorable  to  the  claimant,  it 
is  clear  that  the  only  conclusion  of  law  which  could  be  reached 
must  be  that  the  defendants  are  not  legally  liable,  would  be  a 
useless  proceeding. 

Seeing  that  difficulty,  no  doubt,  the  learned  counsel  for  the 
claimant,  in  drawing  the  petition,  confines  the  prayer  to  a  re- 
quest for  a  mere  finding  of  facts  to  be  reported  back  to  the  Sec- 
retary of  the  Navy.  To  do  that,  omitting  the  conclusions  of 
law,  would  not  be  a  full  compliance  with  the  statute. 

At  the  argument  it  was  urged  that  the  Secretary  might  take 
action  upon  such  finding  by  making  an  estimate,  to  be  sent  to 
Congress  through  the  Secretary  of  the  Treasury,  for  an  appro- 
priation to  pay  whatever  damages  it  appeared  that  the  claim- 
ant had  suffered  by  reason  of  the  acts  complained  of,  and  for 
that  purpose  he  had  cognizance  and  jurisdiction  of  the  claim. 

We  do  not  find  it  to  be  within  the  official  duties  of  the  head 
of  any  department  to  make  estimates  for  appropriations  to  pay 
claims  which  the  government  is  not  in  law  bound  to  pay,  how- 
ever much  they  may  be  urged  so  to  do  by  claimants  who  feel 
aggrieved  by  the  tortious  conduct  of  public  officers.  An  ex- 
ecutive department  is  not  the  place  to  apply  tor  redress  of 
grievances  not  founded  on  legal  rights. 

A  careful  examination  of  the  numerous  sections  of  the  stat- 
utes in  relation  thereto  plainly  shows  that  Congress  has  in- 
tended to  confine  the  estimates  for  appropriations  by  the  heads 
of  departments,  to  expenditures  required  under  existing  laws, 
and  such  expenditures  as  may  necessarily  be  required  for  the 
exigencies  of  th<»  public  service  during  the  ensuing  year.  (Rev. 
Stat.,  sees.  3660,  3671.)  The  first  section  of  the  chapter  of  the 
Revised  Statutes  upon  appropriations  requires  the  heads  of 
departments,  in  communicating  estimates,  '•  to  give  references 
to  any  law  or  treaty  by  which  the  proposed  expenditures  are, 
respectively,  authorized,  specifying  the  date  of  each,  and  the 
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aforesaid  w'^  page  of  the  Statntes  at  Large,  or  of  tbe  Bevised 
and  wb'*'?  a«  the  case  may  be,  and  the  section  of  tbe  act  in 
tione^a  tbe  authority  is  to  be  found."  (R.  S.,  section  3660.) 
^'^'The  fact  that  beitds  of  a  department  have  in  some  cases  made 
estimates  and  asked  Oongress  to  make  appropriations  for  the 
payment  of  such  damages  as  are  claimed  in  this  case  does  not 
show  that  sach  a  course  ever  was  within  their  official  duties. 
They  undoubtedly  have  the  power  to  do  so,  but  the  provisions 
of  the  act  of  Congress  to  afford  assistance  and  relief  to  the  ex- 
ecutive departments  in  the  investigation  of  claims  and  demands 
against  the  government  must  be  coustrued  to  apply  only  to 
such  as  are  founded  on  legal  rights,  and  not  to  extraofficial  in- 
vestigations. 

The  defendants'  motion  to  {dismiss  tbe  petition  is  allowed. 
The  clerk  will  transmit  a  copy  of  this  opinion  to  the  Secret'ary 
of  the  Navy. 


JOB  BARNARD,  ADMINISTRATOR  OF  RYAN,  V.  THE 
DISTRICT  OF  COLUMBIA. 

[No.  127.    Decided  April  20,  1885.] 

On  the  Proofs. 

An  express  contract  provides  for  grading  and  excavating  a  designated  street 
at  a  specified  price  per  yard.    An  entry  on  the  Journal  of  the  Board 
of  Public  Works  designates  a  higher  price  for  '^  rock  exca/caHon,"    The 
contractor  is  paid  the  contract  price  ;  his  administrator  seeks  to  re- 
cover the  other. 
I.  It  is  well  settled  that  an  entry  on  the  Jonmal  of  the  Board  of  Public 
Works  establishing  prices  could  not  control  an  express  contract  sub- 
sequently made. 
II.  Where  tbe  District  of  Columbia  seeks  to  recover  back  money  paid  for 
contract  work,  the  burden  is  on  it  to  show  that  a  certain  deduction 
ordered  by  its  engineer  should  have  been  enforced  by  its  auditor. 
III.  An  overpayment  allowed  by  the  Board  of  Audit  may  be  recovered 
back. 

The  Reporter^  statement  of  tbe  case : 
The  following  are  the  facts  found  by  the  court : 
I.  Robert  H.  Ryan  entered  into  a  contract  with  the  Board  of 
2286  0  CLS 17 
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Reporters'  stftteBent  ef  tlie  ease. 
Public  Works,  July  23, 1872,  for  the  improvement  Ifts*  embar- 
sey  aveuue  southeast,  in  Washington;   the  parts  o? 
material  in  this  Case  are  as  follows : 

"First.  That  the  said  party  of  the  second  part  has  agreed, 
and  by  these  presents  doth  agree,  with  the  said  party  of  the 
first  part,  for  the  consideration  hereinafter  mentioned  and  con- 
tained, and  under  the  penalty  expressed  in  a  bond  benring  even 
date  with  these  presents  and  hereunto  annexed,  to  furnish,  at 
his  own  proper  cost  and  expense,  all  the  necessary  materials 
and  labor,  and,  in  a  good,  firm,  and  substantial  manner,  to 
grade,  set  the  curbstone,  and  lay  and  put  down  the  brick  foot- 
pavements,  to  park,  and  construct  the  sewer  laterals  along  New 
Jersey  avenue,  from  B  street  south  to  Potomac  River,  in  the 
city  of  Washington,  D.  C. ;  also  to  construct  18-inch  stoner  walls 
(which  shall  be  laid  in  cement)  in  the  two  openings  at  the  east 
and  west  ends  of  the  culvert  under  New  Jersey  avenue,  be- 
tween D  and  E  streets  southeast;  •  •  •  also  to  lay  and 
put  down  the  pavement  known  as  and  emailed  the  *  Perry 
wooden-block  pavement'  in  the  carriage-way  of  said  New 
Jersey  avenue,  between  B  and  E  streets  southeast.    »     •     • 

"  Five  cents  per  square  foot  will  be  retained  by  the  board 
for  eight  months  after  the  pavement  is  finished,  to  repair  any 
settlement  or  other  defect  which  may  be  shown  within  that 
time ;  such  repairs  to  be  made  by  the  board  as  they  may  deem 
necessary.    •    •    • 

"  Sixth.  It  is  further  agreed  that  all  loss  or  damage  arising 
out  of  the  nature  of  the  work  to  be  done  under  this  agreement, 
or  from  any  unforeseen  obstruction  or  difficulties  which  may  be 
encountered  in  the  prosecution  of  the  same,  or  from  the  action 
of  the  elements,  or  from  incumbrances  to  individuals'  property, 
or  otherwise,  on  the  line  of  the  work  or  adjacent  thereto,  shall 
be  sustained  by  the  said  contractor.    •    •     • 

'*  Eighth.  And  it  is  further  agreed  that  partial  payment  shall 
be  made  by  the  duly  authorized  financial  agent  of  the  said  party 
of  the  first  part  on  the  monthly  estimates  of  the  chief  engineer 
of  the  Boanl  of  Public  Works  aforesaid, and  that  wheneverthe 
said  chief  engineer  aforesaid  shall  rertiiy,  in  writing,  that  the 
party  of  thesecond  part  completely  performed  this  contracton  his 
part,  and  shall  submit,  with  said  certificate,  his  estimate  of  the 
amount  due  the  party  of  the  second  i)art,  then,  vyithin  thirty 
days,  as  hereinafter  provided,  the  said  party  of  the  second  part 
shall  be  entitled  to  receive  the  full  amount  due  under  this  con- 
tract, deducliug  therefrom  all  previous  partial  payments  which 
may  have  been  made  as  hereinafter  mentioned. 

"And  it  is  further  expressly  agreed  that  no  money  shall  be- 
come due  and  payable  under  this  contract  except  upon  the 
certificate  of  said  engineer  as  hereinbefore  provided;  and  the 
said  party  of  the  second  part  further  agrees  that  he  shall  not  be 
entitled  to  demand  or  receive  payment  for  any  portion  of  the 
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aforesaid  work  except  in  the  manner  set  forth  in  this  agreement; 
and  when  each  and  all  of  the  stipulations  hereinbefore  men- 
tioned are  complied  with,  and  the  engineer  shall  have  given  his 
certificate  to  that  effect,  a  final  settlement  shall  be  made  in 
writing  between  the  parties,  and  the  whole  amount  found  due 
the  party  of  the  second  part  under  this  contract  shall  be  paid 
to  him,  excepting  such  sura  or  sums  as  may  be  retained  under 
any  provision  of  this  contract:  Provided^  That  partial  payments 
may  be  made,  under  direction  of  the  said  party  of  the  first  part, 
otherwise  than  upon  the  estimates  of  the  said  engineer  as  pro- 
vided above,  if,  in  the  oi)iniou  of  the  said  party  of  the  first  part, 

the  vigorous  prosecution  of  the  work  will  be  promoted  thereby. 

•    •    • 

"  Tenth.  It  is  further  agreed  that  the  said  party  of  the  second 
part  shall  receive  the  following  prices  as  full  compensation  for 
furnishing  all  the  materials  aud  labor  which  may  be  required 
in  the  prosecution  of  the  whole  of  the  work  to  be  done  under 
this  agreement,  and  in  all  respects  completing  the  same,  to 
wit: 

"Grading,  30  cents  per  cubic  yard,  which  shall  include  the 
first  200  feet  of  hauling. 

"  For  every  additional  200  feet  of  hauling,  per  cubic  yard,  1 
cent. 

^'  Setting  curbstones,  new,  8-inch,  per  linear  foot,  40  cents. 

"  Setting  curbstones,  new,  6-iiich,  per  linear  foot,  30  cents. 

"  Setting  curbstones,  new,  5-inch,  per  linear  foot,  25  cents. 

<<  Besetting  curbstones,  old,  4inch,  per  linear  foot,  15  cents. 

*'  Laying  brick  pavement,  new,  per  square  yard,  80  ceut«. 

"Relaying  brick  pavement,  old,  per  square  yard,  25  cents. 

^^Providedj  That  bricks  shall  be  furnished  by  the  board,  at  a 
price  not  exceeding  $11.50  per  1,000. 

"For  furnishing  material  and  putting  up  stone  steps,  includ- 
ing foundation,  complete,  per  linear  foot,  $3. 

"  Six-inch  sewer  pipe,  per  linear  foot,  60  cents. 

"Excavation  and  refilling,  40  cents  per  cubic  yard,  to  be 
measured  in  excavating  only. 

"Parking,  furnishing,  and  laying  sod  aud  soil,  as  per  specifica- 
tions, per  square  yard,  50  cents. 

"  Stone  masonry,  per  perch,  $6.50. 

"Fifteen-inch  pipe,  per  linear  foot,  $1.33. 

"Twelve-inch  pipe,  per  linear  foot,  88  cents. 

"  Perry  wood  pavement,  treated  as  aforesaid,  per  square  yard, 
$3.50,  to  include  2  feet  grading.  Which  said  measurements  or 
prices  the  said  party  of  the  first  part  shall  pay  to  said  party  of 
the  second  part  as  herein  provided. 

"Eleventh.  Itis  further  agreed  that  themeasurementsshall  be 
made  by  the  engineer  of  the  said  party  of  the  first  part  or  his 
assistants. 

"Twelfth.  And  the  said  party  coustitutiug  aud  composing 
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the  Board  of  Public  Works  in  and  for  the  District  of  Colnmbia 
aforesaid  agree  with  the  said  party  of  the  second  part  to  per- 
form all  the  stipulations  of  this  contract  obligatory  in  it,  and  to 
pay  or  cause  to  be  paid  to  the  said  party  of  the  second  part,  or 
his  heirs,  executors,  or  administrators,  in  lawful  money  of  the 
United  States,  the  amount  which  may  be  found  from  time  to 
time  due  him  according  to  the  contract." 

n.  Previously  to  the  making  of  said  contract,  to  wit,  June 
22, 1872,  the  Board  of  Public  Works  had  made  the  following 
order,  which  appears  of  record  in  its  journal : 

"  Chief  engineer  was    •    •    •    also  notified  that  the  follow- 
ing price  was  established  for  rock  excavation,  viz : 
"  In  ditches  for  sewers,  &c,,  f  1.50  per  cubic  yard. 
"  Cutting  down  streets  and  the  like,  $1  per  cubic  yard. 
^'Auditor  and  contract  clerk  notified." 

•  •••••• 

At  some  time  after  the  making  of  said  contract  the  board 
adopted  a  printed  form  of  contracts,  in  which  ^^  Grading,  for 
each  and  every  cubic  yard  of  earth,  sand',  or  gravel  excavated,'' 
and  '^Bock  excavation  in  cuttingdown streets,  when  blasting  is 
required,"  were  put  down  in  separate  items,  to  be  paid  for  at 
different  prices. 

In  grading  streets  the  board  in  some  cases  did  allow,  on  the 
certificate  of  the  engineer,  $1  per  square  yard  for  rock  excava- 
tion even  where  no  blasting  was  required,  without  reference 
to  the  terms  of  the  contracts.  And  taken  by  itself  $1  a  square 
yard  was  a  fair  and  reasonable  compensation  for  such  kind  of 
grading. 

III.  In  pursuance  of  his  contract  said  Ryan  performed  a  large 
amount  of  work  on  New  Jersey  avenue.  Part  of  the  grading 
done  consisted  of  excavation  of  rocks  and  bowlders  of  different 
sizes,  mingled  with  the  earth,  but  none  requiring  blasting.  The 
quantity  of  such  excavation  was  reported  by  the  board's  super- 
intendent of  the  work  at  5,800  yards,  which  estimate  came  from 
the  engineers. 

lY.  An  account  between  the  parties  was  stated  and  settled 
as  follows :  ^ 

"  Washington,  D.  C,  Sept.  26, 1873. 

''Board  of  Public  Works,  D,  C,  to  Robert  H,  Ryan,  Dr. 

6. 008^    square  yards  new  brick  pavement  laid,  at  %\.  per  yard .  |6, 008  25 
2,  d9(>      mnniuff  feet  6-inch  new  b.  s.  carb  and  setting,  at  |1.42 

perfoot 4,164  32 
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588      run  Dinar  feet  6-inc1i  old  b.  s.  curb  and  setting,  cut  to  5- 

in.,  30  cents  per  foot tl76  40 

258^    rnnning  feet  5-inch  b.  s.  curb  and  setting,  $1.20  per 

foot 321  90 

1, 368      rnnning  feet  4>inch  b.  s.  curb  and  setting,  95  cents  per 

foot 1,299  60 

130      running  feet  6-inch  granite  circular  curb  and  setring, 

t2.a'>  per  foot 266  50 

913^    running  feet  brick  gntter,  laid  flat,  1  ft.  wide,  iOc 91  32 

8,889      cubic  yards  grading,  at  40  cents  per  yard 3,555  60 

16,  428tV  cubic  yards  grading,  at  30  cents  per  yard 4, 928  61 

25,317^  cubic  yards  haul,  800  ft.  over  200  ft.,  at  4  cents  per 

yard 1,012  70 

8, 993      square  yards  wood  pavement  laid,  at  |3.5U  per  yard. . .  31, 475  50 

8, 300      square  yards  sodding,  at  50  cents  per  yard 4, 150 

722      sq  uare  yards  resodded  because  of  fall  of  sewer  banks,  50 .  361 

894f    lin.  ft.  Seneca  stone  steps,  |3 2,684  25 

395        **    *♦   check  blocks  for  steps,  t3 I,ia5 

61,770  95 
Property 4,932  25 

56,838  70 
Brick 461  58 

56,377  12 
Certifs 50,000  56 

6,376  56 
Reserve  [retain]  on  brick  pav't,  8  mos 300  40 

6,076  16 
"  Note.— |2  to  be  deducted  from  reserve  [retain]. 

<<  I  hereby  certify  that  I  have  measured  and  inspected  the 
work  done  by  Robert  H.  Ryan  on  the  improvement  of  New 

Jersey  ave.  S.  E.,  from  £  to  E  street,  in  sqVs ,  embraced 

in  his  bill  dated  Sept.  25, 1873,  which  work  was  done  under  the 
order  of  the  Board  of  Public  Works  (contract  No.  414, 1872), 
and  find  it  correct  as  to  quantity  and  quality,  and  that  the 
work  has  been  done  and  material  and  labor  furnished  as  per 
contract  and  specifications. 

"Chas.  E.  Baeney, 

^^Asstatant  Engineer. 

"DatedSept.  25, 1873. 

"Approved  Sept.  25,  1873. 

"Adolf  Cluss, 
'^Engineer  B,  P.  W.,  in  Oh^ge. 

"  I  certify  that  the  foregoing  bill  is  correct  in  form,  and  that 
the  prices  are  according  to  contract,  and  is  therefore  audited 
in  the  sum  of  sixty  hundred  and  seventy-six  and  JA  dollars. 

"J.  C.  Lay, 
''Auditor  B.  P.  W. 
"  Dated  Oct.  13th,  1873. 
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*<  Received  October  13,  1873,  certificates  3392, 3393,  and  3394, 
for  $6,018.16. 

"RoBEBT  H.  Ryan. 

"  This  am't  should  be  $6,078.16.    Retain  298.40." 

V.  Subsequently,  in  January,  1876,  after  the  abolition  of  the 
Board  of  Public  Works,  the  Board  of  Audit  stated  the  follow- 
ing aecouut  with  said  Ryan,  and  he  was  paid  the  balance 
thereof  January  14,  1876: 

"  Washington,  D.  C,  Sept  26, 1873. 

''Board  of  Public  Works j  D.  C\,  to  Robert  H.  Ryan,  Dr, 

(5,008^    square  yards  new  brick  pavement  laid,  at  81  per  yard  .  $6,008  25 
2,996      running  feet  6'inch  new  b.  s.  curb  and  setting,  at  $1.42 

perfoot 4.254  32 

588      running  feet  6-inch  old  b.  s.  curb  and  setting,  cut  to  5- 

in.,  30  cents  per  foot 176  40 

2G8i    running  feet  5- inch  b.  s.  curb  and  setting,  $1.20  per  foot.  321  90 
1,368      running  feet  4-inch  b.  s.  curb  and  setting,  95  cents  per 

foot 1,299  60 

130      running  feet  6-inch  granite  circular  curb  and  setting, 

$2.05  per  foot 266  50 

913i    running  feet  brick  gutter,  laid  flat,  1  ft.  wide,  10c 91  32 

8, 889      cu  bic  yards  grading,  at  40  cents  per  yard :?,  555  60 

16, 428Tfty  cubic  yanls  grading,  at  30  cents  per  yard 4, 928  61 

25,317-}^  cubic  yards  haul.hOO  ft.  over  200  ft.,  at  10  cents  per 

yard 2,531  77 

6,993      square  yards  wood  pavement  laid,  at  $3.50  per  yard  ...  31, 475  50 

8, 300      pquare  yards  sodding,  at  50  cent«  per  yard 4, 150 

722      square  vards  resodded  because  of  fall  of  sewer  banks, 

50 : 361 

894i    lin.  ft.  Seneca  stone  steps,  $3 2,664  t5 

3U5        *'     **  cheek  blocks  for  steps,  $3 1,185 

63,290  02 
Deduct  property 5,393  83 

57,896  19 
Certificates 56,078  72 

Amountdne 1,817  47 

"  I  hereby  certify  that  I  have  measured  and  inspected  the 
work  done  by  Robert  H.  Ryan  on  the  improvement  of  New 

Jersey  ave,  S.  E.,  from  B  to  E  street,  in  sqVs ,  embraoed 

in  his  bill  dated  Sept.  25,  1873,  which  work  was  done  under 

the  order  of  the  Board  of  Public  Works  (contract  No. , 

187-),  and  find  it  correct  as  to  quantity  and  quality,  and  that 
the  work  has  been  done  and  material  and  labor  furnished  as 
per  contract  and  specifications. 

"Chas.  E.  Barney, 

^^ Assistant  Engineer. 

'<  Dated  Sept.  25, 1873. 
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"  Api)rove(l  Sept.  25,  1873. 

**  Adolf  Oluss, 
^^Engineer  B,  P.  TT.,  in  Ch^ge:^ 

VI,  The  following  paper  was  made,  signed  by  said  Ryan, 
and  placed  on  file  among  the  papers  of  the  District  Commis- 
sioners, bat  was  not  signed  by  them : 

"  W.  B.     :N^ov.  18,  1875.    Ent.    File  8869  E.  O.,  1875. 

^^Exten»ion  of  contract  No.  414. 

^^  For  and  in  consideration  of  the  sfcipnlations  hereinafter 
coniaiued,  it  is  agreed  by  and  between  the  Commissioners  of 
the  District  of  Columbia  and  Robi^rt  H.  Ryan  that  contract  No. 
414  in  the  series  of  contracts  made  by  the  Board  of  Public 
Works  of  the  District  of  Columbia  be,  and  the  same  is  hereby, 
extended,  with  its  various  terras,  conditions,  and  stipulations, 
to  embrace  the  following  work,  viz: 

"  Lay  and  put  down  the  trap-rock  pavement  on  the  carriage- 
way of  New  Jersey  avenue,  between  D  street  and  the  canal, 
southeast,  in  accordance  with  specifications. 

'*It  is  further  agreed  that  the  work  herein  specified  shall  be 
completed  by  the  1st  day  of  Dec,  1875,  under  penalty  of  for- 
feiture of  all  right  and  title  to  perform  the  same. 

^^  It  is  further  agreed  that  the  said  Robert  H.  Ryan  shall  re- 
ceive the  prices  established  and  paid  by  the  Board  of  Public 
Works  for  work  of  similar  character,  provided  that  payment 
be  made  in  the  bonds  issued  by  the  sinking-fund  commissioners 
of  the  District  of  Columbia,  under  and  by  virtue  of  section  7  of 
the  act  of  Congress  approved  June  20th,  1874,  which  bonds 
shall  be  accepied  and  received  at  their  par  value. 

**In  witness  whereof  the  Commissioners  of  the  District  of 
Columbia,  successors  to  the  Board  of  Public  Works,  appointed 
under  the  act  of  Congress  entitled  '  An  act  for  the  government 
of  the  District  of  Columbia,  and  for  other  purposes,'  approved 
June  20th,  1874,  and  the  party  of  the  second  pjirt  to  these  pres- 
ents have  iereuuto  set  th«fir  hands  and  seals  this  18th  day  of 
November,  1875. 

*' ,  L.  S. 


L.  S. 
L.  S. 

"  Commissioners  of  the  District  of  Columbia. 
"Robert  H.  Ryan,  [seal.] 
**  Contractor. 
"  Signed  and  sealed  in  the  presence  of — 
*'Wm.  a.  Brown, 
"Arthur  Shepherd." 
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Vn.  Thereafter  said  Ryan  did  work  for  the  District,  for 
which  the  following  account  was  stated  by  the  engineer,  as 
thereon  appears : 

"Washington,  D,  0.,  January  21, 1876. 

"  DulHoi  of  Colvmhia  to  R.  H,  Rytut,  Dr. 

3,325.66  square  yards  new  brick  pavement  laid,  at  100  oenta  per 

yard $3,325  66 

325  square  yards  old  brick  pavement  relaid,  at  25  cent«  per  yard .  81  25 

57.90  square  yards  new  cobble-stone  pavement  laid,  70  cents  per 

yard 40  53 

2,^  running  feet  5-inch  new  b.  s.  curb  and  setting,  at  120  cents 

per  foot 2,748  00 

20.5  running  feet  6-inch  b.  s.  curb  and  setting,  at  142  cente  per 

foot 29  11 

96.4  running  feet  5-incb  b.  s.  curb  reset,  at  25  rents  per  foot 24  10 

20.5  running  feet  6-inob  b.  s.  curb  reset,  at  3()  rents  per  foot 6  15 

33.5  running  feet  6-inoh  granite  circular  curb  and  setting,  205 

cents  per  foot 68  67 

19  running  feet  6-inch  old  granite  circular  (turb  reset,  30  cent« 

perfoot 5  70 

173.7  running  feet  16-inch  new  gutter  flag  laid,  at  48  cents  per 

foot 83  37 

6,518.84  cubic  yards  grading,  at  30  cents  per  yard 1, 955  66 

2,769.82  cubic  yards  grading,  at  40    "       "      ••      1, 107  93 

9,288.66  cubic  yards  haul,  b^id  ft.  over  200  ft.,  at  06.6125  cents  per 

yard 614  21 

7,519.35  square  yards  Belgian  pavement  laid,  at  |3.50  per  yard..  26, 317  72 

To  removing  20  troes  and  stumps,  $5.00 100  00 

30,508  05 
Deduct  for  2  feet  grading  required  under  contract,  5,012.9  yds., 
at  30c 1,503  87 

35,004  18 

'^  I  hereby  certify  that  I  have  carefully  examined  the  field- 
notes  and  report  of  Stephen  D.  Charles,  leveler,  who  measured 
and  inspected  this  work,  and  find  the  quantities  coixect.  The 
work  is  reported  to  be  in  good  condition. 

"  New  Jersey  avenue  southeast,  bet.  B  street  and  canal.  Con- 
tract  414 

'« January  2l8t,  1876.  « 

"S.   H.   BODFISH, 

"  Assistant  Engineer, 

^*  Approved,  subject  to  future  inspection  of  the  work. 

"B.  Oebtley, 
"A««'<  Engineer  for  Lieut  Engineers^  U.  S.  A., 

and  Engineer  for  D.  C. 
«  Jan'y  21,  1876.    Final  to  date." 

The  foregoing  account  was  audited,  allowed,  and  paid,  through 
the  Board  of  Audit,  as  follows : 
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"Washington,  D.  C,  Jan.  24, 1876. 

**  Dislriot  of  Columbia  to  B.  H,  Ryan,  Dr. 

For  COD  tract  Ex.  414 ;  surface  K.  J.  ave.  S.  £.,  £  to  oanal : 

Final  measiirenieDt |36,508  05 

Deduct  property $2,171  30 

"       cert.  19281  and 'a 14,830  68 

"  **     19463 12,553  21 

29,555  19 

6,952  86 
Betain  on  pavement 166  28 

Balance 6,786  58 

Contract  414 ;  sewer  N.  J.  ave.  S.  £.,  F  to  canal : 

Final  measurement 3,501  98 

Deduct  property 29  25 

«*       cert.  19463 2,399  91 

2,429  16 

Balance 1,072  82 

Total 7,869  50 

Charges : 

File  446, 60  loads  sand 16  00 

"     564,  sand  and  gravel  2*  st 36  30 

61  30 

•  — ^.^_— -. 

Balance 7,808  20 

<<  Received  this  2dth  day  of  January,  1876,  from  the  Board 
of  Aadit,  their  certificate  No.  25002,  for  $7,808.20,  in  settlement 
of  the  above-stated  claim. 

"RoBEBT  H.  Ryan.'' 

YIII.  Said  Ryan  died  April  3, 1881,  and  said  Barnard  was 
duly  appointed  in  the  District  of  Columbia  administrator  of  his 
estate  April  23, 1881. 

Mr,  L  H.  Ford  for  the  claimant. 

Mr.  J.  0.  Fay  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendant. 

RxCHABDSON,  Ch.  J.,  delivered  the  opinion  of  the  court : 
Two  claims  are  set  out  in  the  petition  in  this  case : 
First.  The  sum  of  $166.28  <<  retained  on  pavement,"  as  ap- 
pears by  the  final  settlement  set  oat  in  finding  vii.    This  is  not 
controverted  by  the  defendant. 


266       Barnard,  adm'r,  v.  District  of  Columbia. 


OplBlon  or  the  eo«rt. 

Secoud.  The  sum  of  $4,060  for  '*  certain  grading  of  excava- 
tion of  stone  or  rock  ^  done  by  the  claimant's  intestate,  Ryan, 
over  and  above  the  amount  paid  to  him.  As  to  this  claim  the 
facts  are  these :  Said  Eyan  and  the  Board  of  Public  Works 
entered  into  a  written  contract  July  23,  1872,  by  which  he  was 
to  do  certain  work  for  the  improvement  of  New  Jersey  avenue 
southeast,  at  the  prices  therein  specified,  among  which  were 
"  Grading,  thirty  (30)  cents  per  cubic  yard,  which  shall  include 
the  first  two  hundred  (200)  feet  of  hauling,"  and  *'  Excavation 
and  refilling,  forty  (40)  cents  per  cubic  yard,  to  be  measured 
in  excavating  only." 

Just  before  the  making  of  this  contract  the  board  had  en- 
tered in  its  journal  as  follows:  ^^  Chief  engineer  was  notified 
that  the  following  price  was  established  for  rock  excavation, 
viz:  In  ditches  for  sewers,  &c.,  $1.50  per  cubic  yard;  cutting 
down  street-s  and  the  like,  $1.  Auditor  and  contract  clerk 
notified." 

It  is  urged  on  the  part  of  the  claimant  that  he  is  entitled  to 
$1  per  cubic  yard  for  so  much  of  the  grading  and  excavating 
done  by  said  Ryan  as  was  "rock  excavation,"  instead  of  the 
contract  price  of  30  cents  for  grading  and  40  cents  for  excava- 
tion.   In  this  demand  we  cannot  concur. 

The  entry  upon  the  journal  of  the  board  establishing  prices 
did  not  control  the  written  contract  of  the  parties  subsequently 
made.  It  was  so  held  in  RocMh  Case  (18  C.  Cls.  R.,  217),  where 
the  journal  entry  establishing  prices  by  its  terms  related  back 
to  a  time  anterior  to  the  contract.  It  would  seem  that  entries 
of  that  kind  in  the  journal  of  the  Board  of  Public  Works  were 
intended  to  apply  to  work  where  no  written  contract  existed, 
and  perhaps  to  the  kinds  of  work  described  where  done  sepa- 
rately from  other  work. 

The  contractor  in  this  case  was  to  be  paid  30  cents  for  grad- 
ing and  40  cents  for  excavation,  without  any  distinction  as  to 
the  different  character  of  the  work  which  might  occur  in  differ- 
ent places.  The  contract  was  evidently  based  upon  the  aver- 
age character  cf  the  whole  work  to  be  done,  which  might  prove 
either  more  favorable  or  more  expensive  to  him  than  was  antici- 
pated. In  the  one  event  he  would  have  the  advantage,  and  in 
the  other  he  would  be  obliged  to  sustain  the  loss. 

It  is  easy  to  understand  that  when  one  was  employed  to  do 
a  piece  of  work  which  was  all  rock  excavation  he  would  have 
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a  larger  price  than  when  employed  to  do  excavation  which  was 
of  varied  character  in  different  parts,  and  the  prices  established 
by  the  board  would  therefore  seem  to  apply  only  to  work  of 
the  former  kind. 

It  appears  that  in  some  cases  like  the  present  the  Board  of 
Public  Works  did  allow  and  pay  contractors  the  board  rate  for 
rock  excavations.  There  might  have  been  exceptional  cases 
of  hardship  where  the  board  undertook  to  favor  meritorious 
contractors  beyond  their  legal  rights.  But  for  whatever  rea- 
son it  was  done,  no  obligation  on  the  District  was  thereby  es- 
tablished to  do  likewise  to  other  contractors. 

Subsequently  to  the  date  of  Eyan's  contract  the  board 
adopted  a  form  of  contracts  which  classified  grading  and  exca- 
vating streets  into  two  kinds — ^road  and  gravel  excavation,  and 
rock  excavation  when  blasting  is  required.  But*the  claimant 
is  not  entitled  to  the  benefit  of  this  change  in  the  form  of  con- 
tracts with  subsequently  contracting  parties,  and  if  he  were 
he  would  gain  nothing  by  it,  for  the  findings  show  that  none  of 
his  rock  excavations  required  blasting. 

In  Davia^s  OasCy  decided  at  the  present  term  {ante^  157),  the 
claimant  had  a  contract  in  the  more  recent  form  above  referred 
to,  in  which  a  price  was  put  down  for  sand  or  gravel  excava- 
tion, and  although  rock  excavation  when  blasting  is  required 
was  put  down  as  one  of  the  items  of  work,  no  price  was  car- 
ried out.  The  claimant  did  some  rock  excavation  not  requir- 
ing blasting,  and  the  court  held  that  it  did  not  come  within 
either  of  the  items  of  his  contract.  It  was  not  ^^  sand  or  gravel 
excavation,"  and  so  was  not  to  be  paid  for  at  the  price  named  for 
such  work.  He  therefore  recovered  for  the  reasonable  value 
of  the  work  as  outside  of  the  contract. 

The  claimant's  case  is  quite  diiferent.  The  prices  fixed  by  his 
contract  were  for  grading  and  excavation  generally,  and  were 
not  limited  to  sand  or  gravel  excavation.  The  work  he  did  came 
within  the  general  language  of  the  contract  for  which  the  prices 
were  fixed.  Tiiose  prices  have  been  paid  and  nothing  more  is 
due  on  that  account. 

There  are  three  items  of  counter-cliiims  set  up  by  the  defend- 
ant: 

First,  In  the  account  settled  by  the  Board  of  Public  Works, 
as  set  out  in  finding  iv,  the  contractor  was  paid  for  8,889  cubic 
yards  of  grading  at  40  cents  per  yard,  and  it  is  claimed  on  the 
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part  of  the  defendant  that  the  contract  price  was  only  30  cents 
a  cubic  yard. 

It  is  true  that  the  contract  does  fix  the  price  of  grading  at 
30  cents  a  cubic  yard,  but  it  also  fixes  the  price  of  excavation 
at  40  cents  a  cubic  yard.  Exactly  what  was  tlie  distinction 
does  not  appear,  but  it  seems  by  the  account  that  the  engineer 
certified  to  two  kinds  of  grading,  one  at  30  and  the  other  at  40 
cents  a  yard,  and  it  is  to  be  presumed  that  the  latter  included 
excavation,  especially  as  the  findings  show  that  considerable 
excavation  was  done.  We  do  not  think  that  the  defendant  has 
established  any  error  in  the  matter. 

Second.  In  the  account  net  out  in  finding  vii  it  appears  that 
the  engineer  deducte<l  $1,5(K{.87  '^  for  2  feet  grading  under  con- 
tract,'' and  that  when  tlie  tiecount  was  settled  that  deduction 
was  omitted  and  the  gross  amount  was  paid.  There  is  noth- 
ing in  the  case  by  which  to  determine  whether  or  not  this  de- 
duction should  have  been  made,  and  as  the  burden  of  proof 
is  upon  the  defendant  who  alleges  an  error,  and  it  has  not  been 
proved,  this  item  of  counter-claim  cannot  be  allowed.  If  the 
work  was  done  under  the  original  written  contract,  nothing  in 
that  ij[)strument  required  such  a  deduction  on  any  work  em- 
braced in  this  account.  The  extension  of  the  written  contract 
signed  by  the  claimant  was  not  signed  by  the  Board  of  Public 
Works,  and  if  the  work  was  therefore  not  done  under  the  writ- 
ten contract  we  have  nothing  to  show  what  were  the  prices 
agreed  upon  or  what  the  work  was  reasonably  worth.  The 
defendant  has  not  shown  what  prices  should  have  been  paid, 
and  those  actually  paid  must  be  presumed  to  be  correct. 

Third,  in  the  account  set  out  in  finding  iv  the  claimant's  in- 
testate was  allowed  for  "25,317.7  cubic  yards  haul,  800  feet 
over  200  feet,  at  4  cents  per  yard,"  which  was  the  contract  price, 
and  he  was  paid  accordingly. 

Subsequently  the  same  account  was  restated  by  the  Board  of 
Audit  and  this  item  was  put  down  at  10  cents  per  yard,  and  the 
difference  between  4  c^nts  and  10  cents  was  paid  thereon.  This 
was  wholly  without  justification  and  must  have  occurred  by 
fraud  or  gross  mistake.  The  claimant  was  thus  overpaid  by 
Board  of  Audit  on  that  account  the  sum  of  $1,519.07.  {Neitzey^^ 
Cascj  17  0.  Cls.  R.,  101 ;  Brownh  Case,  17  C.  Cls.  R.,  420.) 

As  the  original  claimant  has  died,  without  assets,  as  it  is  un- 
derstood, and  the  case  is  prosecuted  by  his  administrator,  the 


Austin  t?.  Pnitbd  States.  26» 

OplBlOB  ef  tlie  eovrt. 
defendant  asks  that  only  so  mach  of  said  overpayment  shall 
be  set  off  against  the  $166.28  retained,  as  set  out  in  finding  vil^ 
as  will  equal  the  latter  sum,  and  that  is  allowed. 
On  the  whole  case  the  claimant'8  petition  will  be  dismissed. 


ALVIlJf  A.  AUSTIN  V.  THE  UNITED  STATES. 

[No.  14059.    Decided  April  27,  1885.] 
On  the  Proofs, 

An  assistant  surgeon  in  the  Navy  completes  his  three  years'  sea  service  in 
October,  1877.  In  April,  1878,  he  is  examined  for  promotion  aod  fails  to 
pass.    In  April,  1879,  he  is  re-examined  and  fonnd  qualified. 

If  a  naval  officer's  examination  for  promotion  be  postponed  through  no  fanlt 
of  his,  and  he^*  aj  terward  be  examined  and  found  qualifledf  the  tnereoMd  rate 
of  pay  to  whiek  hie  promotion  would  entitle  him  ehall  eommence  from  the 
date  when  he  toould  have  been  entitled  to  it  had  he  been  examined  and  found 
qualified  at  the  time  eo  required  by  law  or  regulation.**  (Rev.  Stat. ,  $  1562. ) 
But  thifl  does  not  extend  to  officers  who,  upon  examination,  being  fonnd 
not  qualified,  must  be  **8uepended  from  promotion  for  one  year,  with  oor^ 
retponding  lose  of  date  when  re-examined."    (Rev.  Stat.,  $  1505.) 

The  Reporters^  statement  of  the  case : 

The  single  question  involved  in  this  case  is  clearly  stated  ia 
the  opinion  of  the  court. 

Mr.  R.  B,  Lines  for  the  claimant 

Mr.  F.  B.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

Weldon,  J.,  delivered  the  opinion  of  the  court : 

This  is  a  claim  for  pay  as  passed  assistant  surgeon  in  the 
l^avy,  and  the  facts  are  briefly  as  follows: 

The  claimant  was  appointed  assistant  surgeon  in  the  Navy 
October  6, 1874,  and  October  6, 1877,  he  completed  three  years' 
sea  service  on  board  public  vessels  of  the  United  States. 

In  April,  1878,  he  was  examined  for  promotion  and  found 
competent  to  pass.    In  April,  1879,  he  was  re-examiived  and 
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infoand  qualified  ;  and  on  May  6, 1879,  he  was  promoted  to  be 
pasBed  assistant  surgeon.  In  tbis  suit  he  cUiitns  the  difference 
between  the  pay  of  an  assistant  surgeon  and  passed  assistant 
for  the  period  between  October  6,  1877,  and  April,  1878 ;  or, 
upon  a  different  construction  of  the  law,  the  difference  between 
the  pay  of  assistant  surgeon  and  passed  assistant  from  Octo- 
ber 6, 1877,  to  May  6, 1879. 

The  controversy  involves  a  construction  of  two  sections  of 
the  statute,  one  of  which  is  as  follows : 

"Sec.  1562.  If  an  officer  of  a  class  subject  to  examiuatiou  be- 
fore promotion  shall  be  absent  on  duty,  and  by  reason  of  such 
absence,  or  of  other  cause  not  involving  fault  on  his  part,  shall 
not  be  examined  at  the  time  required  by  law  or  regulation,  and 
shall  afterward  be  examined  and  found  qualified,  the  increased 
rate  of  pay  to  which  his  promotion  would  entitle  him  shall  com- 
mence from  the  date  when  he  vrould  have  been  entitled  to  it 
had  he  been  examined  and  found  qualified  at  the  time  so  re- 
quired by  law  or  regulation;  and  this  rule  shall  apply  to  any 
cases  of  this  descrij)tion  which  may  have  heretofore  occurred. 
And  in  every  such  case,  the  period  of  service  of  the  party,  in 
the  grade  to  which  he  was  promoted,  shall,  in  reference  to  the 
date  of  his  pay,  be  considered  to  have  commenced  from  the 
date  when  he  was  so  entitled  to  take  rank." 

From  the  findings  the  claimant  became  entitled  to  an  ex 
amination  on  the  6th  of  October,  1877,  and,  without  any  fault 
on  his  part,  he  was  not  examined  at  that  time,  but  was  examined 
April,  1878,  when  he  was  rejected.  After  being  rejected  in 
April,  1878,  he  was  found  qualified  in  April,  1879.  He  was 
paid  from  October,  1877,  when  he  was  entitled  to  promotion,  to 
the  time  of  his  successful  examination  at  the  rate  of  an  assist- 
ant surgeon. 

If  the  claimant  had  successfully  passed  the  examination  in 
April,  1878,  being  absent  without  any  fault  in  October,  1877, 
he  would,  under  section  1562,  be  entitled  to  pay  as  though  he 
had  successfully  passed  in  October,  1877 ;  and  the  complica- 
tion arises  out  of  the  fact  that  he  failed  in  his  examination  in 
Ajiril,  1878,  which  brings  before  us  for  construction  and  appli 
cation  another  section  of  the  statute — 1505,  Revised  Statutes: 

'*Any  officer  of  the  Navy  on  the  active  list  below  the  grade 
of  commander,  who,  upon  examination  for  promotion,  is  not 
found  professionally  qualified,  shall  be  8us])ended  from  promo- 
tion for  one  year,  with  corresponding  loss  of  date,  when  heshaU 
be  re-examined ;  and  in  case  of  his  failure  upon  such  reexam- 
ination  he  shall  be  dropped  from  the  service.'' 
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It  is  insisted  by  the  claimant  that  by  this  section  he  became 
entitled  to  pay  after  one  year  suspension,  to  wit,  from  the  6th 
day  of  October,  1877  ;  that  the  one  year  dates  from  the  time  he 
was  entitled  to  examination  for  promotion ;  and  that  nnder  the 
provisions  of  section  1562  he  is  entitled  to  recover. 

By  an  examination  of  the  Bevised  Statutes  it  is  found  that 
the  section  providing  for  a  second  examination,  and  a  suspen- 
sion for  one  year  because  of  a  failure  to  pass  the  first  examina- 
tion, is  prior  in  time  to  the  section  providing  that  promotion 
shall  take  effect  from  the  time  the  j)arty  was  entitled  to  be 
examined,  but  was  not  examined  through  no  fault  of  his. 

Section  1505  evidently  contemplated  that  the  examination 
for  promotion  the  first  time  should  take  place  at  the  time  that 
the  applicant  was  entitled  to  promotion,  and  if  that  had  been 
done  in  this  case  no  complication  would  have  arisen.  Section 
1562  was  enacted  to  provide  for  the  hardship  incident  to  a 
case  where  the  party  was  entitled  to  be  examined,  but  for  some 
cause  beyond  his  control  he  did  not  present  himself  for  exam- 
ination. 

It  certainly  is  the  intention  of  section  1562  (although  passed 
with  the  purpose  of  relieving  a  party  against  the  consequence 
of  the  mi>fortune  of  not  being  able  to  be  present  when  his  right 
of  examination  accrues)  to  hold  him  responsible  for  all  the 
effects  consequent  upon  his  own  neglect  or  failure. 

He  was  not  found  competent  until  Ajpril,  1879 ;  and  at  what 
time  he  became  competent  to  perform  the  duties  of  ])a8sed  as- 
sistant between  that  time  and  the  time  of  his  failure  it  is  im- 
possible to  tell ;  but  that  he  was  incompetent  in  April,  1878, 
is  one  of  the  indisputable  facts  in  this  case.  If  he  had  been 
successful  in  his  examination  in  April,  1878,  a  presumption 
might  have  arisen  that  he  was  competent  to  have  passed  an 
examination  in  October,  1877,  and  therefore  have  been  entitled 
to  his  promotion,  but  that  presumption  is  repelled  by  thefact 
that  he  was  examined  in  April,  1878,  and  found  incompetent. 

The  petition  alleges  the  legality  of  a  claim  in  which  is  in- 
volved the  payment  for  services  that  the  claimant  was  unable 
to  perform  because  of  incompetency.  Under  section  1505  the 
claimant  was  suspended  in  his  rights  for  one  year  from  April, 
1878,  and  the  only  right  insisted  upon  is  for  the  time  between 
October,  1877,  and  April,  1878,  under  section  156*2.    What  are 
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the  rights  secared  under  said  section,  and  upon  what  condition 
do  they  depend  t 

He  had  a  right  to  be  examined  in  April,  1878,  and  secore  to 
himself  the  same  emoluments  which  woald  have  attached  to 
his  position  if  he  had  been  examined  in  October,  1877,  bnt  it 
was  on  the  condition  that  he  be  '^  found  qualified." 

Can  he,  under  the  facts  of  this  case,  claim  the  benefit  of  the 
provisions  of  1562,  having  postponed  his  examination,  by  his 
own  incompetency,  for  one  year  from  April,  1878  f 

The  only  effect  that  can  be  given  to  the  examination  of  1878 
was  to  secure  to  the  claimant  the  right  to  another  examination, 
and  up  to  the  examination  of  1879  he  was  in  legal  effect  in  de- 
fault from  his  own  incompetency ;  and  as  a  party  can  claim 
nothing  from  an  unsaccessful  examination,  and  only  from  a 
successful  one  without  any  antecedent  neglect  or  fault  on  his 
part,  it  is  most  difiScult  to  see  upon  what  theory  of  reasoning 
the  claimant  can  predicate  a  cause  of  action  on  the  provisions 
of  section  1562. 

The  theory  of  that  section  is  that  in  October,  1877,  he  was 
competent  to  perform  the  duties  of  passed  assistant,  was  then 
entitled  to  an  examination,  and,  being  without  fault,  his  exam- 
nation  was  postponed ;  but  the  benefits  of  the  statute  are  fun- 
damentally based  upon  capacity  and  competency^  and  to  hold 
otherwise  would  be  to  declare  that  without  the  capacity  to 
perform  the  duties  of  the  position  the  claimant  was  entitled  to 
pay. 

The  failure  in  April,  1878,  postponed  his  right  to  promotion 
for  one  year,  and  the  fililure  had  the  legal  effect  to  prevent 
promotion  and  pay  back  to  the  time  he  was  entitled  to  an  ex- 
amination. As  an  authority  in  favor  of  the  claimant's  right  to 
recover  we  are  referred  to  the  16th  vol.  Opinions  Attorney-Gten- 
eral,  587. 

It  will  be  seen  by  an  examination  of  the  opinion,  although 
it  was  held  that  under  section  1505  the  loss  of  date  is  not  con- 
temporaneous with  the  suspension  provided  by  the  statute,  but 
only  that  it  shall  agree  with  it  in  point  of  duration,  yet  it  does 
not  follow  that  the  officer  would  be  entitled  to  the  pay  of  the 
higher  grade  from  the  ranking  date  in  the  commission. 

It  is  expressly  announced  in  that  opinion  that  the  officer 
similarly  situated  with  the  plaintiff'  does  not  come  within  the 
purview  of  section  1662. 
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In  October,  1877,  the  plaintiff  acquired  the  right  to  be  ex- 
amined for  promotion,  and  so  long  as  he  continued  absent  from 
such  examination  without  fault  on  his  part  the  right  so  accru- 
ing remained  inherent  in  him ;  but  that  right  was  based  upon 
the  assumed  fact  that  he  was  competent  to  pass  an  examination, 
and  when  by  the  examination  of  April,  1878,  it  was  discovered 
that  he  was  incompetent,  the  right  which  attached  to  him  in 
October,  1877,  based  as  it  was  upon  the  presumption  of  compe- 
tency, failed ;  and  even  in  the  absence  of  section  1505  his  right 
would  be  doubtflil. 

If  he  had  passed  in  April,  1878,  the  presumption  might  be 
maintained  that  he  was  competent  in  the  preceding  October; 
but  no  presumption  of  that  kind  can  follow  from  the  examina- 
tion in  1879,  because  it  is  rebutted  by  the  fact  that  he  was 
found  incompetent  at  an  intervening  period. 

We  are,  therefore,  compelled  to  hold  that  the  claimant  is 
not  entitled  to  the  benefit  of  section  1562,  and  that  he  has  been 
paid  his  full  legal  compensation. 

The  judgment  of  the  court  is  that  the  petition  be  dismissed. 


JOHN  H.  WALLACE  V.  THE  UNITED  STATES. 

[No.  14449.    Decided  April  97,  1885.  ] 

On  the  Proofs. 

A  circuit  court,  at  the  reqaest  of  the  Attorney-General,  orders  each  commts- 
sioner  to  keep  a  prescribed  docket  of  criminal  proceedings.  The 
court  allows  a  docket  fee  of  I^Tin  each  case  where  issue  was  joined 
and  testimony  taken,  and  $1  in  cases  where  the  defendant  was  dis- 
charged. 

I.  An  order  of  a  circnit  court  requiring  each  commissioner  to  keep  a 
prescribed  docket  in  criminal  proceedings  before  him  is  a  legal  re- 
quirement entitling  the  commissioner  to  compensation. 
II.  A  commissioner  legally  bound  to  keep  a  docket  of  cases  coming  before 
him  is  entitled,  under  the  Rev.  Stat.,  $  847,  to  the  fees  prescribed  for 
clerks  by  $  828. 
III.  When  a  statute  (Rev.  Stat.,  $  828)  allows  a  commissioner  the  com* 
pensation  allowed  to  clerks  for  '*  like  servioey"  it  means  similar,  not 
identical  service. 
2286  O  OLS 18 
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The  Reporters'  statement  of  the  case : 

The  facts  are  fully  set  forth  in  the  opinion  of  the  conrt. 

Mr.  C.  C.  Lancaster  and  Mr.  0.  E.  Mayer  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendauts. 

Weldon,  J.,  delivered  the  opinion  of  the  court: 

This  claim  is  prosecuted  to  recover  compensation  for  certain 
services  rendered  as  commissioner  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Alabama  from  Jan- 
nary  16,  1882,  to  November  22, 1883. 

The  fees  sued  for  were  allowed  by  the  circuit  court  for  said 
district,  but  disallowed  by  the  accounting  officers  of  the  Treas- 
ury Department. 

On  the  4th  of  October,  1881,  the  circuit  court  of  the  United 
States  for  said  district,  at  the  request  of  the  Department  of 
Justice,  made  an  order,  and  had  it  entered  of  record,  requiring 
each  commissioner  to  keep  a  docket  in  which  shall  be  entered 
his  proceedings  in  each  case,  the  names  of  the  witnesses,  fees 
of  marshal,  the  name  and  expense  of  the  guard,  with  the  mile- 
age and  expense  allowed  by  law. 

Between  said  periods  the  petitioner  issued  warrants  in  three 
hundred  and  seventy-eight  cases.  In  three  hundred  and 
twenty  eight  issue  was  joined  and  testimony  heard;  in  forty- 
eight  cases  no  issue  was  joined,  and  the  defendants  were  dis- 
charged. For  the  cases  in  which  issue  was  joined  and  testi- 
mony heard  the  claimant  charged  $3,  and  in  cases  in  which  no 
issue  was  joined  and  no  testimony  heard  the  sum  of  $1. 

The  Treasury  Department  having  refused  to  pay  the  docket 
fee  as  allowed  by  the  court,  the  claimant  filed  his  petition. 

It  is  insisted  by  the  claimant  that  the  allowance  made  by  the 
circuit  court  was  legal  under  sections  847  and  828  of  the  Re- 
vised Statutes. 

It  is  provided  in  section  847,  regulating  the  fees  of  commis- 
sioners: 

"  For  issuing  any  warrant  or  writ,  or  for  any  other  service, 
the  same  compensation  as  is  allowed  to  clerks  for  like  serv- 
ice.'' 
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Section  828  provides  that  the  clerk  be  allowed — 

^^  For  making  dockets  and  indexes,  issuing  venire,  taxing 
costs,  and  ^11  other  services  on  the  trial  or  argument  of  a 
cause  when  issue  is  joined  and  testimony  given,  $3." 

And— 

<^For  making  dockets,  indexes,  taxing  costs,  and  other  serv- 
ices in  a  cause  which  is  dismissed,  or  discontinued,  or  where 
judgment  or  decree  is  made  without  issue,  $1." 

The  order  of  the  circuit  court  requiring  the  commissioners 
to  keep  a  docket  was  made  at  the  instance  of  the  Department 
of  Justice,  and  was  deemed  necessary  by  that  department  and 
the  circuit  court  in  the  administration  of  criminal  law. 

Although  the  section  of  the  statute  prescribing  and  regulat- 
ing the  fees  of  a  commissioner  does  not  specifically  allow  a 
fee  for  the  items  charged,  yet  there  is  a  general  clause  of  "  other 
sfervices  "  provided  for  by  the  statute  which  may  include  the 
right  to  charge  as  alleged  in  the  petition  of  the  claimant. 

When  services  are  rendered  by  the  commissioner  the  com- 
pensation for  which  is  not  specifically  provided  for  by  section 
847  he  is  remitted  to  the  provisions  of  section  828,  regulating 
the  compensation  allowed  to  clerks  for  like  services. 

The  phrase  ''  like  services"  does  not  necessarily  mean  iden- 
tical with,  for  by  such  a  construction  the  compensation  allowed 
to  commissioner  "for  any  other  service"  would  be  defeated  be- 
cause of  the  subject-matter  of  the  duties  of  the  commissioner 
and  the  clerk  being  somewhat  difierent;  but  the  statute  must 
receive  a  reasonable  construction,  and  where  the  service  of  the 
clerk  bears  a  substantial  resemblance  to  the  duty  performed  by 
the  commissioner,  then,  under  847,  the  commissioner  would  be 
entitled  to  the  compensation  allowed  by  law  to  the  clerk,  it 
being  in  legal  substance  a  ^^  like  service." 

The  circuit  court  in  the  allowance  of  the  claim  must  have 
taken  this  view  of  the  law,  and  while  thin  court  has  held  that 
the  order  of  the  court  is  not  binding  upon  the  accounting  ofB- 
cers,  it  is  prima  fucie  evidence  of  the  amount  due,  and  the  only 
question  arising  is  a  question  of  law  ( Turner  v.  Tke  United  States^ 
19  0.  Cls.  R.,  629.) 

The  order  of  the  circuit  court  requiring  the  commissioner  to 
keep  a  docket  was  a  legal  requirement  upon  the  commissioner, 
for  which  service  there  is  no  specific  allowance  of  fees  by  the 
statute ;  and,  as  has  been  said  by  the  Attorney -General  in  a 
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case  very  much  like  the  case  at  bar,  if  a  person  '*  is  compelled 
by  law  to  perform  a  service  or  incur  a  charge  in  a  matter  not 
apeciHed  by  the  act,  he  is  to  receive  a  reasonable  allowance. 
(Op.  Att'y-Gen.,  vol.  6,  par.  59.) 

The  service  of  keeping  a  docket  was  legally  imposed  on  the 
commissioner  by  order  of  the  circuit  court,  and  became,  within 
the  meaning  of  section  847,  "  other  services,"  and  in  law  such 
services  were  like  services  to  the  services  performed  by  the 
clerk  under  section  828,  for  which  compensation  is  allowed 
upon  the  basis  adopted  by  the  circuit  court  of  the  southern  dis- 
trict of  Alabama. 

It  is  therefore  the  judgment  of  the  court  that  the  claimant 
recover  the  sum  of  $1,032. 


CHARLES    E.    THOMPSON,    ADMINISTRATOR    OF 
ADAMS,  V.   THE   UNITED    STATES. 

[No.  14372.    Decided  April  27, 1^85.] 

On  the  Ptoofs. 

A  seamftu  of  the  United  States  ship  Wyoming  dies  before  the  passage  of 
the  Japanese  Indemnity  Fund  Act.  The  question  is  whether  his 
distributive  share  goes  to  his  adraiuistrator. 
I.  The  term  **  legal  representative^*  is  not  of  uniform  interpretation.  The 
ordinary  nieaning  of  *^  representafivey**  **  legal  repreeentative,*'  *^ per- 
sonal repreeentaHre/*  is  the  person  constituted  representativ^e  by  the 
proper  court. 
II.  In  the  absence  of  anything  to  the  contrary  in  the  context,  the  term 
^*  legal  repreeent^Hve"  in  a  statute  or  written  instrument  must  be 
held  to  meau  executor  or  administrator. 

III.  The  heir  succeeds  to  property  and  legal  rights  by  inheritance,  and 

takes  because  of  the  death  of  the  owner ;  the  administrator  repre- 
sents the  owner  in  the  settlement  of  his  estate. 

IV.  The  word  *^  heirs"  being  used  in  the  citie  of  an  act  is  sufficient  to  in- 

dicate that  the  heir  of  a  soldier  or  seaman  shall  take  under  the  term 
**  representative  "  and  not  the  administrator. 
V.  Under  the  term  ^^  legal  representative,**  as  used  in  the  Japanese  Indem- 
nity Fund  Act  188.3  (22  Stat.  L.,  p.  421),  the  administrator  of  a  seaman 
entitled  to  a  distributive  share  of  the  fund  may  maintain  an  action 
to  recover  it. 
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The  Reporters^  statement  of  the  case : 
The  following  are  the  facts  as  found  by  the  court : 

I.  Henry  Adams  died  in  Philadelphia  on  November  20, 1867, 
and  letters  of  administration  upon  his  estate  were  duly  granted 
by  the  register  of  wills  of  Philadelphia  County,  Pennsylvania, 
to  the  claimant,  Charles  E.  Thompson,  upon  his  entering  secur- 
ity in  the  sum  of  $600. 

II.  At  the  time  of  his  death  $100  was  standing  to  the  credit 
of  said  Henry  Adams  on  the  books  of  the  Fourth  Auditor  of 
the  Treasury,  due  to  him  for  enlistment  in  the  Navy. 

III.  On  April  8,  1868,  the  Fourth  Auditor  allowed  to  said 
Charles  E.  Thompson  $48.30  from  the  above  amount  of  $100  for 
Adams's  funeral  expenses,  and  the  same  was  paid  to  him. 

IV.  Under  the  act  of  Congress  "  in  relation  to  the  Japanese 
indemnity  fund,^  approved  February  22, 1883,  the  share  of  said 
Henry  Adams,  for  services  in  July,  1863,  as  a  seaman  on  the 
United  States  ship  Wyoming,  in  the  sum  of  $140,000  appro- 
priated by  said  act  "to  be  distributed  to  the  officers  and  crews 
of  the  Wyoming  and  Ta  Krang  according  to  the  laws  of  the 
United  States  governing  the  distribution  of  prize  money,''  has 
been  ascertained  by  the  Fourth  Auditor  to  be  $428.62.  On 
March  3, 1883,  in  view  of  his  application  as  administrator  of 
said  Henry  Adams,  deceased,  for  his  share  in  the  Japanese  in- 
demnity award,  as  well  as  the  balance,  $51.70,  remaining  to 
bis  credit  in  the  Treasury  since  1867,  Charles  E.  Thompson 
gave  new  security,  as  such  administrator,  to  the  register  of 
wills  in  and  for  the  county  of  Philadelphia  in  the  sum  of  $600, 
for  the  faithful  performance  of  his  duties. 

Mr.  Leonard  Myers  for  the  claimant. 

Mr.  J.  C.  Fay  (with  whom  was  the  Assistant  Attorney- 
Oeneral)  for  the  defendants. 

Weldon,  J.,  delivered  the  opinion  of  the  court : 
This  suit  is  brought  by  the  claimant,  as  administrator  of 
Henry  Adams,  to  recover  two  distinct  sums  of  money,  to  wit : 
$51.70,  being  amount  due  the  deceased  for  services  in  the  Navy, 
and  the  sum  of  $428.62,  due  the  estat^e  of  decedent  as  the  share 
allotted  to  the  "  legal  representatives  "  of  said  dec»»dent  under 
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the  act  of  February  2J,  1883,  in  relation  to  the  "  Japanese  in- 
demnity fund." 

To  the  first  item  the  defendants  interpose  the  statute  of  limi- 
tations. 

The  statute  of  limitations  is  a  sufficient  answer  to  the  plaint- 
iffs demand  for  the  balance  due  his  decedent  for  services  as  a 
seaman  in  the  Navy. 

The  claimant  had  a  right  to  sne  more  than  six  years  prior  to 
the  bringing  of  this  suit ;  and  that  being  true,  his  right  was 
barred  at  the  time  the  present  action  was  commenced. 

To  the  claimant's  right  to  recover  the  second  amount  it  is 
insisted  that  he  is  not  the  '<  legal  representative,"  within  the 
meaning  of  the  act  of  February,  1883;  but  that  the  heirs  of 
Henry  Adams  are  the  proper  parties  to  receive  and  recover 
the  sum  awarded  under  said  act. 

Upon  the  decision  of  the  legal  signification  of  the  term 
^Megal  representatives"  depends  the  proper  solution  of  the 
question  involved  in  this  controversy. 

The  term  "legal  representative"  is  not  of  uniform  interpre* 
tation.  It  may  mean  those  who  succeed  to  the  inheritADce  of 
an  estate,  or  it  may  mean  those  upon  whom  the  law  devolves 
the  legal  capacity  of  an  administrator  or  executor.  If  the 
money  appropriated  by  the  act  of  1883  was  intended  by  Con- 
gress as  a  mere  personal  gratuity  to  Adams  if  living,  and  in 
case  of  his  death  to  his  heirs,  as  a  class  of  persons,  they  taking 
in  their  own  right  and  not  by  inheritance,  then  the  adminis- 
tratqf  would,  by  virtue  of  his  office,  have  no  control  or  juris- 
diction of  the  fund ;  but  the  same  would  pass  by  direct  ap- 
pointment of  law  to  the  heirs  as  a  class,  taking  in  their  own 
jight. 

The  ordinary  meaning  of  the  words  "  representative,"  "legal 
representative,"  "  personal  representative,"  is,  that  they  refer 
to  the  person  constituted  representative  by  the  proper  court, 
and  the  onus  is  upon  those  attempting  to  maintain  a  different 
construction  to  show  a  different  meaning.  (2  Jarman  on 
Wills,  120;  Holloway  v.  CUxrkson,  2  Hare,  523;  118  Mass.,  198; 
Bouvier  Law  Dictionary,  vol.  2,  410-576.) 

In  the  absence  of  anything  appearing  in  the  context,  those 
"words  found  in  a  statute  or  written  instrument  must  be  held 
as  meaning  the  administrator  or  executor.     The  heir  is  not 
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technically  a  representative  of  tbe  deceased  unless  made  so  by 
express  appointment  or  rciisonable  intendment. 

He  succeeds  to  property  and  legal  rights  by  inheritance,  and 
takes  the  estate  because  of  the  death  of  the  owner.  The  heirs 
inherit  property  subject  to  the  equitable  rights  of  the  creditors, 
because  the  law  devolves  the  same  upon  them,  as  succeeding 
to  the  rights  of  property  upon  the  death  of  the  original  owner ; 
but  the  administrator  or  executor  represents  tbe  original  owner 
in  the  settlement  of  his  estate. 

We  are  referred  by  the  Attorney- General  to  the  case  of  the 
heirs  of  Emerson  (13  Peters,  409)  in  support  of  the  contention 
made  by  the  government  in  this  case.  We  have  examined 
that  case  carefully,  and  while  it  construes  the  words  '^egal 
representatives"  as  mi^aning  the  heirs,  there  is  in  the  title  of 
the  act  a  dear  and  nnuquivocal  indication  as  to  who  the  term 
<*  legal  representatives  "  intends  to  describe.  It  is  true  that  the 
Supreme  Court  reasoned  that,  from  the  nature  of  the  fund  and 
the  character  of  the  grant,  the  heirs  and  not  the  administrator 
were  meant  ]  but  the  decision  was  on  a  statute  the  very  terms  of 
which  indicated  the  character  of  the  person  who  was  to  be  the 
recipient  of  the  grant  The  word  "  heirs"  being  used  in  the  title 
is  in  itself  suf&cient  to  indicate  that  the  heir  and  not  the  ad- 
ministrator took  by  the  terms  of  the  grant. 

The  meaning  of  the  words  ^'  legal  representatives,"  as  used 
in  a  statute  of  the  United  States,  with  no  qualifying  expres- 
sions, has  been  construed  and  interpreted  by  this  court  in  two 
cases — Chaplin  et  al.  v.  United  States^  and  Sican  et  al,  v.  The 
United  States  (19  C.  Cls.  R.,  424,  50). 

If  the  grant  is  a  mere  gratuity,  it  does  not  follow  from  that 
fact  that  Congress  intended  that  the  heirs,  and  not  the  adminis- 
trator, should  take  by  the  grant. 

If  the  decedent  was  in  debt,  and  at  the  time  of  his  decrease 
there  were  equitable  claims  against  the  government,  which  by 
the  enactment  of  the  law  of  1883  became  a  legal  right  to  some 
person  succeeding  him,  and  it  is  not  definite  as  to  who  shall 
take,  it  is  no  unreasonable  construction  that  the  allowance  goes 
into  the  hands  of  his  administrator,  to  be  distributed  according 
to  the  laws  of  his  domicile. 

The  local  probate  courts  having  jurisdiction  of  estates  are 
much  better  qualified  to  determine  questions  of  inheritance 
than  the  oflBcers  of  the  Treasury  Department,  who  are  not  pre- 
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snmed  to  know  the  laws  of  iuheritance  as  they  are  changed 
and  modified  by  the  local  laws  of  the  different  States. 

Courts  must  construe  words  in  their  ordinary  and  common 
acceptation,  and  by  that  rule  we  must  hold  that,  under  the  law 
of  1883,  the  administrator  is  entitled  to  receive  the  money  as 
the  legal  representative  of  Henry  Adams.  The  claimant  comes 
before  this  court  clothed  with  the  legal  authority  of  adminis- 
trator under  the  laws  of  Pennsylvania,  where  the  decedent  re- 
sided and  died,  and  it  is  therefore  the  judgment  of  the  court 
that  he  recover  the  sum  of  $428.30. 


ABBOT  &  CO.  V.  THE  UNITED  STATES. 

[No.  14516.     Decided  April  27,  1885.  J 

On  the  defendants*  Demurrer. 

Wool  is  imported  aud  placed  Id  a  bouded  warehouse  in  March,  1880.  The 
duties  are  paid,  by  whom  does  not  appear,  in  March,  1881.  It  is 
purchased  by  theclaimantK,  whether  before  or  after  the  payment  of 
the  duties  is  not  shown,  and  is  removed  by  them  in  August,  1883. 
I.  If  goods  remain  in  public  store  or  bonded  warehouse  beyond  three 
years,  the  government  acquires  a  right  to  sell  them  for  the  collection 
of  charges  aud  the  clearance  of  the  warehouse.  (Rev.  Stat.,  $  2971.) 
But  the  goods  are  not  forfeited,  and  may  be  redeemed  at  any  time 
before  advertisement  of  sale.  ($  2972.) 
II.  The  intent  of  the  Tariff  Act  1883  (22  Stat.  L.,  p.  488,  $  10)  is  that  all 
goods  remaining  iu  bonded  warehmises  on  the  1st  July,  1883,  enti- 
tled to  be  withdrawn  under  Rev.  Stat ,  $$  2971,  2972,  should  be  sub- 
ject to  no  higher  duties  than  that  act  imposes. 

III.  Under  the  Tariff  Act  1883  the  right  to  a  refund  on  goods  remaining  in 
bond  on  the  1st  July,  188^5,  attached  to  the  goods  and  went  to  the 
then  owner,  irrespective  of  the  question  whether  the  duty  had  been 
paid  before  or  after  purchase,  and  by  him  or  by  the  importer  from 
whom  he  bought. 

The  Reporters'  statement  of  the  case  : 

This  case  was  brought  to  a  hearing  upon  the  defendants'  de- 
murrer to  the  claimants'  petition.  The  facts  set  forth  in  the 
petition  will  be  found  stated  in  the  opinion  of  the  court. 

Mr,  John  S,  Blair  (with  whom  was  the  Assistant  Attomerf- 
General)  for  the  demurrer. 
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Mr.  George  B.  Boniwell  opposed. 

SCOFIELD,  J.,  delivered  the  opinion  of  the  coort: 

As  this  case  comes  up  on  demurrer  to  the  petitiou,  the  facts 
are  to  be  taken  as  therein  set  forth. 

The  claimants,  a  firm  doing  business  at  Westford^Mass.,  were, 
on  July  J ,  1883,  the  owners  of  66,675  pounds  of  wool  lying  in 
the  United  States  bonded  warehouse  at  Boston.  The  wool  was 
imported  from  England,  March  8,  1880,  by  Aaron  D.  Weld's 
Sons,  and  placed  in  the  warehouse,  where  it  remained  until 
August  31, 1883.    It  was  then  removed  by  the  claimants. 

The  duties  were  paid  March  7,  J  881,  but  by  whom  does  not 
appear. 

The  wool  was  purchased  by  the  claimants  from  the  import- 
ers, but  at  what  time  does  not  appear,  further  than  it  was  prior 
to  July  1, 1883. 

The  claimants  made  a  demand  upon  the  collector  of  the  port 
of  Boston  for  $665.75,  a  sum  equal  to  the  difference  between 
the  duties  that  had  been  levied  and  paid  and  the  duty  to  which 
the  wool  was  subject  under  the  Tariff  Act  of  March  3,  1883. 
Payment  was  refused. 

The  sudden  change  in  prices  consequent  upon  a  change  of 
duties  often  brings  financial  disaster  to  importers  and  jobbers. 
In  the  Tariff  Act  of  March  3, 1883,  are  two  provisions  intended 
for  the  relief  of  such  parties.  The  first  postpones  for  nearly 
four  months  the  time  when  the  act  shall  take  effect,  thus  giv- 
ing so  much  time  to  prepare  for  the  change.  The  other  is  found 
in  the  tenth  section  of  the  act,  the  construction  of  which  is 
in  controversy  here.    That  section  provides : 

''  That  all  imported  goods,  wares,  and  merchandise  which 
may  be  in  the  public  stores  or  bonded  warehouses  on  the  day 
and  year  when  this  act  shall  go  into  effect,  ei^cept  as  otherwise 
provided  in  this  act,  shall  be  subjected  to  no  other  duty  upon 
the  entry  thereof  for  consumption  than  if  the  same  were  im- 
ported respectively  after  that  day ;  and  all  goods,  wares,  and 
merchandise  remaining  in  bonded  warehouses  on  the  day  and 
year  this  act  shall  take  effect,  and  upon  which  the  duties  shall 
have  been  paid,  shall  be  entitled  to  a  refund  of  the  difference  be- 
tween the  amount  of  duties  paid  and  the  amount  of  duties  said 
goods,  wares,  and  merchandise  would  be  subject  to  if  the  same 
were  imported  respectively  after  that  date.'' 
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The  laugaage  of  this  section,  so  far  as  it  relates  to  goods 
upon  which  the  duties  had  been  paid,  is  very  general.  Taken 
by  itself  it  fally  sustains  the  claimants'  demand,  for  their  goods 
were  in  the  bonded  warehouse  when  the  act  went  into  effect, 
and  the  duties  had  been  paid. 

The  defendants,  however,  contend  that  the  claimants  can  de- 
rive no  benefit  from  this  section,  because  their  goods,  having 
been  in  the  bonded  waipehouse  for  more  than  three  years,  were 
abandoned  to  the  government,  under  section  2971,  Kevised 
Statutes.  This  section  provides  that  "  any  goods  remaining 
in  public  store  or  bonded  warehouse  beyond  three  years  shall 
be  regarded  as  abandoned  to  the  government,  and  sold,  under 
such  regulations  as  the  Secretary  of  the  Treasury  may  pre- 
scribe." 

Standing  by  itself  this  section  might  support  the  defend- 
ants' position.  It  implies  that  the  title  of  the  original  owners, 
by  lapse  of  time  and  operation  of  law,  has  become  divested 
and  the  government  has  succeeded  to  the  ownership.  The 
original  Act  July  14, 1862  (12  Stat.  L.,  p.  560),  from  which  this 
section  is  taken,  was  based  upon  that  theory,  and  so  it  pro- 
vided that  the  proceeds  of  sale  should  be  paid  into  the  Treas- 
ury. The  character  of  this  provision  and  purpose  of  the  gov- 
ernment have  been  entirely  changed  by  the  Aot  July  28,  1866 
(14  Stat.  L.,  p.  330),  now  section  2972,  which  provides  that  ^^the 
Secretary  of  the  Treasury  may  pay  to  the  owner,  consignee, 
or  agent  of  such  merchandise  the  proceeds  thereof,  after  de- 
ducting duties,  charges,  and  expenses." 

Since  this  enactment  the  goods  are  no  longer  to  be  regarded 
as  abandoned  by  the  owner  to  the  government.  The  owner- 
ship continues  without  change,  but  after  the  sale  attaches  to 
the  net  proceeds  instead  of  the  goods.  The  two  sections  con- 
strued together  provide  a  mode  for  the  collection  of  duties  and 
charges  and  the  clearance  of  the  warehouses.  When  the  goods 
have  remained  in  bond  more  than  three  years  the  government 
acquires  a  right  to  sell  them  for  the  purpose  named,  but  can- 
not pocket  the  proceeds.  Hence  the  practice  has  arisen  in  the 
Treasury  Department  to  allow  the  owner,  at  any  time  before 
the  goods  are  advertised  for  sale,  to  remove  the  same  upon  the 
payment  of  duties  and  charges.  Of  this  practice  the  Attor- 
ney-General, in  an  opinion  addressed  to  the  Secretary  of  the 
Treasury  dated  February  7,  1884,  says : 
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"  I  perceive  uo  le^jal  objection  to  the  existing  practice  of 
yonr  department  •  •  •  whereby,  in  lieu  of  a  formal  sale, 
the  owner,  consignee,  or  agent  is  permitted  to  pay  the  duties, 
charges,  &c.,  that  have  accrued  thereon,  and  take  them  away.^' 

We  not  only  see  no  legal  objection  to  this  practice,  but  we 
do  not  see  how  the  Secretary  could,  with  propriety,  adopt  any 
other.  A  sale  of  the  goods  for  the  mere  purpose  of  collecting 
charges  or  clearing  the  warehouse,  w]gle  the  owner  is  willing 
to  pay  the  charges  and  remove  the  goods,  would  only  cause 
trouble  and  expense,  without  a  particle  of  advantage  to  any- 
body, except  possibly  to  speculative  purchasers  at  a  forced 
sale. 

It  may  also  be  observed  tliat  the  tenth  section  of  the  late 
Tariff  Act  is  remedial  in  its  purpose,  and  to  effect  that  purpose 
should  be  liberally  const  rneil.  Bv  its  terms  '^  all  goods,  wares, 
and  merchandise  remaining  in  a  bonded  warehouse  on  the  day 
and  year  this  act  shall  take  effect,  and  upon  which  the  duties 
shall  have  been  paid,  shall  be  entitled  to  a  refund,^'  &c.  The 
claimants'  goods  remained  in  the  bonded  warehouse  and  the 
duties  had  been  paid.  No  sale  had  been  authorized,  and  ac- 
cording to  the  practice  of  the  Treasury  Department  none  would 
be  authorized  unless  the  owners  refused  to  pay  the  charges 
and  remove  the  goods. 

Apparently  Congress  intended  that  all  goods  remaining  in 
the  bonded  warehouse  July  1,  1883,  and  which,  according  to 
the  construction  and  practice  of  the  department  under  sections 
2971  and  2972,  might  be  withdrawn  by  the  consignee  upon  pay- 
ment of  duties  and  charges,  should  go  upon  the  market  with 
no  heavier  burdens  than  were  to  be  imposed,  under  the  new 
tariff,  upon  later  importations. 

It  is  further  contended,  on  the  part  of  the  defendants,  that 
even  if  a  refund  of  duties  can  be  legally  demanded  the  pres- 
ent claimants  are  not  the  proper  parties  to  receive  it. 

The  tenth  section  does  not  distinctly  point  out  the  party  who 
is  entitled  to  demand  the  refund.  It  only  provides  that  "  the 
goodSj  wares,  and  merchandise  •  *  *  shall  be  entitled  to 
a  refund."  Whatever  adheres  in  or  attaches  to  the  goods 
goes  with  them  to  the  owner.  The  claimants  were  the  owners 
of  the  goods  prior  to  and  on  the  1st  day  of  July,  1883,  when 
the  act  took  effect,  and  also  when  they  removed  them  from  the 
warehouse,  August  31,  1883. 
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Whether  the  duties  were  paid  by  the  claimantB  or  the  im- 
porters does  not  appear.  If  not  paid  by  the  claimaQts  directly 
to  the  government,  the  amount  must  have  been  considered  in 
the  purchase  and  entered  iuto  the  price. 

The  court  holds  that  the  claimants  are  entitled  to  claim  the 
refund,  and  overrules  the  demurrer. 


ADAM  MYERS  V.  THE  UNITED  STATES. 

[No.  14441.     Decided  April  27,  1H85.] 

On  the  Proofs. 

In  Auguiit,  1864,  a  sergeant  is  commissioned  as  lientenant  in  the  Missouri 
State  cavalry.  He  is  not  oiustered  in,  but  performs  the  duties  of  lieu- 
tenant. Both  regiment  and  company  are  below  the  minimum. 
I.  Where  an  officer's  claim  for  pay  is  barred  by  the  statute  of  limitations 
in  a  case  where  be  was  comuiissioned  but  not  mustered  in,  his  right 
of  action  depends  upon  and  is  limited  by  tbe  Act  3d  June,  1884  (23 
Stat.  L.,  p.  34). 

II.  The  right  of  officers  commissioned  bat  not  mustered  in  is  limited  by 
the  act  1884  to  those  officers  whose  commissions  bear  date  prior  to 
June  20,  1863,  or  to  those  whose  commands  weie  not  below  the  min- 
imum number  required  by  existing  laws  and  regulations. 

The  Reporters*  statement  of  the  case : 

The  following  are  the  facts  as  found  by  the  court : 

I.  On  August  9, 1804,  the  claimant,  while  serving  as  sergeant 
in  Company  E,  Third  Regiment  Missouri  State  Militia  Cavalry, 
was  commissioned  first  lieutenant  of  said  company  by  the  gov- 
ernor of  Missouri,  to  rank  from  July  8,  1864. 

II.  On  the  same  day  James  M.  Roberts,  who  had  previously 
been  first  lieutenant  of  the  company,  was  commissioned  cap- 
tain by  the  governor  of  Missouri,  to  rank  from  said  July  8, 1864, 
in  place  of  Capt.  George  L.  Herring,  who  had  died  June  10  of 
that  year. 

III.  The  claimant  was  never  mustered  iuto  service  as  such 
first  lieutenant,  but  from  July  9,  1864,  to  April  14,  1865,  when 
he  was  mustered  out,  he  performed  the  duties  of  first  lieuten- 
ant of  said  company,  while  said  Roberts  performed  the  duties  of 
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eaptftiD.  It  does  not  appear  that  the  failure  to  be  mustered  in 
was  the  result  of  any  fault  or  neglect  of  his  own. 

TV.  During  the  time  he  served  as  first  lieutenant  both  the 
regiment  and  his  company  were  below  the  minimum  then  re- 
quired by  existing  laws  and  regulations. 

The  following  findings  are  made  at  the  request  of  the  claim- 
ant's counsel: 

V.  The  following  general  orders  were  issued  by  the  War  De- 
partment at  their  respective  dates : 

"[General  Ordere  No.  82.] 

"Wae  Department, 
**Adjutant-Generai.'s  Office, 

^'Washington,  June  20,  1863. 

"  I.  Under  the  requirements  of  section  twenty  of  the  act 
'for  enrolling  and  calling  out  the  national  forces,  and  for 
other  puri)Oses,'  approved  March  3, 1863,  it  is  ordered  that  the 
following  rules  shall  govern  whenever  a  regiment  is  '  reduced 
below  the  minimum  number  alloued  by  law '  but  is  of  a  strength 
above  half  the  maximum : 

'*  1.  Infantry, — Each  regiment  will  be  deprived  of  the  col- 
onel and  one  assistant  surgeon.  Each  company — provided  it 
is  reduced  below  the  minimum — will  be  deprived  of  the  sec- 
ond lieutenant. 

"  2.  Cavalry. — Each  regiment  will  be  deprived  of  the  colonel, 
one  major,  and  one  assistant  surgeon.  Each  company — pro- 
vided it  is  reduced  below  the  minimum — will  be  deprived  of 
the  second  lieutenant. 

"3.  Artillery. — Each  regiment  will  be  deprived  of  the  colonel, 
one  major,  and  one  assistiint  surgeon.  Each  company  (bat- 
tery)— provided  it  is  reduced  below  the  minimum — will  be  de- 
prived of  the  additional  officers  authorized  to  be  added  at  the 
President's  discretion.    (See  G.  O.  110,  A.  G.  O.,  1863.) 

*'  There  being  no  minimum  for  artillery  fixed  by  existing  or- 
ders, the  minimum  for  the  object  herein  named  will  be  1,044 
aggregate  for  a  regiment  and  86  aggregate  for  a  battery. 

"  II.  In  reaching  the  reduced  standard  herein  fixed  all 
officers  in  the  enumerated  grades — now  propirly  in  service — will 
be  retained  until  the  said  grades  l>ecome  vacant  by  the  usual 
casualties  of  the  service.  After  the  reductions  are  thus  made, 
the  reduced  proportion  will  be  maintained,  and  no  appoint- 
ments to  vacancies — in  the  graces  enumerated^-^wiW  be  made, 
except  upon  notification  from  the  commissary  of  musters  for 
the  department  or  corps  that  the  regiment  is  above  the  mini- 
mum. To  this  end  the  commissary  of  musters  will  report 
weekly  to  the  governor  of  the  State  or  appointing  power, 
through  the  commanding  general  of  the  department  or  corps.   The 
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said  report  will  embrace  the  desigDation  of  the  regiment — or 
other  organization — the  name  and  rank  of  the  party  creating 
the  vacancy,  with  the  date  and  cause  thereof.  If  an  order  has 
been  issaed  in  the  case,  its  namber,  date,  and  source  must  be 
given. 

^<  Commissaries  and  assistant  commissaries  of  musters  will 
be  held  accountable  that  no  musters  are  made  in  violation  of 
this  paragraph. 

'*  III.  The  following  is  the  section  of  the  act  referred  to 
and  under  which  the  foregoing  is  ordered : 

'<  ^Seg.  20.  And  be  it  further  ena>ct€dy  That  whenever  a  regi- 
ment is  reduced  below  the  minimum  number  allowed  by  law, 
no  officers  shall  be  appointed  in  such  regiment  beyond  those 
necessary  for  the  command  of  such  reduced  number.' 

'*  IV.  No  provision  herein  is  intended  to  interfere  with  the 
requirements  of  General  Orders  86,  current  series,  from  this 
office,  when  regiments  have  been,  or  may  liecome,  ^reduced  to 
one-half  of  the  maximum  number  prescribed  by  law.' 

*'  By  order  of  the  Secretary  of  War." 

»*  [General  Orders  No.  96.] 

"War  Depart:ment, 
^'Adjutant-General's  Office, 

"  Washington^  November  7,  1861. 

*'  Authority  to  raise  a  force  of  State  militia,  to  serve  during 
the  war,  is  granted,  by  direction  of  the  President,  to  the  gov- 
ernor of  Missouri.  This  force  is  to  co-operate  with  the  troops 
in  the  service  of  the  United  States  in  repelling:  the  invasion  of 
the  State  of  Missouri  and  in  suppressing  rebellion  therein.  It 
is  to  be  held,  in  camp  and  in  the  field,  drilled,  disciplined,  and 
governed,  according  to  the  Begulations  of  the  United  States 
Army  and  subject  to  the  Articles  of  War.  But  it  is  not  to  be 
ordered  out  of  the  State  of  Missouri,  except  for  the  immediate 
defense  of  the  said  State. 

''The  State  forces  thus  authorized  will  be, 'during  such  tim& 
as  they  shall  be  actually  engaged  as  an  embo<lied  military 
force  in  active  service,  armed,  equipped,  clothed,  subsisted, 
transported,  and  paid  by  the  United  States,  in  accordance  with 
the  Regulations  of  the  United  States  Army  and  such  orders 
as  may  from  time  to  time  be  issued  from  the  War  Department^ 
and  in  no  other  manner ;  and  they  shall  be  considered  as  dis- 
banded from  the  service  of  the  United  States  whenever  the 
President  may  so  direct. 

'^  In  connection  with  this  force,  the  governor  is  authorized 
to  appoint  the  following  officers,  who  will  be  recognized  and 
paid  by  the  United  States,  to  wit:  One  major-general,  to  com- 
mand  the  whole  of  the  State  forces  brought  into  service,  who 
shall  be  the  same  person  appointed  by  the  President  to  com- 
mand the  United  States  Military  Department  of  the  West^ 
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and  shall  retain  hia  commission  as  major-general  of  the  State 
forces  only  daring  his  command  of  the  said  department ;  one 
adjatant-general,  one  inspector-general,  and  one  quartermaster- 
general,  each  with  the  rank  and  pay  of  a  colonel  of  cavalry ; 
three  aides-de  camp  to  the  governor,  each  with  the  rank  and 
pay  of  a  colonel  of  infantry ;  brigadier  generals,  at  the  rate  of 
one  to  a  brigade  of  not  less  than  fonr  regiments;  and  division, 
brigade,  and  regimental  staft'  officers,  not  to  exceed  in  num- 
bers those  provided  for  in  the  organization  prescribed  by  the 
act  approved  July  22, 1861,  *  for  the  employment  of  volunteers,^ 
nor  to  be  more  highly  compensated  by  the  United  States, 
whatever  their  normal  rank  in  the  State  service,  than  officers 
performing  the  same  duties  under  that  act. 

**  The  field  officers  of  a  regiment  to  be  one  colonel,  one  lieu- 
tenant-colonel, and  one  major ;  and  the  officers  of  a  company 
to  be  one  captain,  one  first  and  one  second  lieutenant. 

^^  When  officers  of  the  said  State  forces  shall  act  in  conjunc- 
tion with  officers  of  the  United  States  Army  of  the  same  grade, 
the  latter  shall  command  the  combined  force. 

^'All  disbursements  of  money  made  to  these  troops,  or  in  con- 
sequence of  their  employment  by  the  United  States,  shall  be 
made  by  disbursing  officers  of  the  United  States  Army  assigned 
by  the  War  Department  or  specially  appointed  by  the  Presi- 
dent for  that  purpose,  who  will  make  their  requisitions  upon 
the  difi;erent  supply  departments  in  the  same  manner  for  the 
Missouri  State  forces  as  similar  requisitions  are  made  for  other 
volunteer  troops  in  the  service  of  the  United  States. 

"  The  Secretary  of  War  will  cause  any  additional  regulations 
that  may  be  necessary  for  the  purpose  of  promoting  economy, 
insuring  regularity  of  returns,  and  protecting  the  United  States 
from  fraudulent  practices  to  be  adopted  and  published  for  the 
government  of  the  said  State  forces,  and  the  same  will  be 
obeyed  and  observed  by  all  in  office  under  the  authority  of  the 
State  of  Missouri. 

"  By  order.'' 

YI.  One  hundred  and  fifty-eight  commissioned  officers  of  the 
Missouri  State  Militia,  in  service  March  3,  1865  (mcluding  one 
officer  dismissed  the  service  June  30, 1865),  remained  in  serv- 
ice until  April  9, 1865.  Before  the  passage  of  the  act  of  June 
3,  1884,  chapter  63  (23  Stat.  L.,  34),  sixty-five  commissioned 
officers  of  the  Missouri  State  Militia  received  the  three  months* 
additional  pay  proper  provided  by  the  act  of  March  3,  1865. 

VII.  The  companies  composing  the  Third  Regiment  Mis- 
souri State  Militia  Cavalry  were  organised  to  serve  during  the 
war  in  Missouri. 

VIII.  The  claimant  has  actually  received  from  the  United 
States,  for  his  services  in  Company  E,  Third  Regiment  Missouri 
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Opinion  of  the  eovrt. 
State  Militia  Cavalry,  from  July  10, 1864,  to  April  13, 1805,  the 
sam  of  $575.35.    The  total  pay  aud  allowance  to  which  a  first 
lieutenant  of  cavalry  would  be  entitled  during  the  same  time, 
including  three  months'  additional  pay  proper,  is  $1,258.98. 

Mr,  W.  B,  King  for  the  claimant. 

Mr.  F,  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

Richardson,  Ch.  J.,  delivered  the  opinion  of  the  court : 

The  claimant  was  a  sergeant  in  Company  E,  Third  Regiment 
of  Missouri  State  Militia  Cavalry  Volunteers,  when,  on  the  9th 
of  August,  1864,  the  captain  of  his  company  having  died,  the 
first  lieutenant  was  appointed  captain,  and  the  claimant  was 
appointed  and  commissioned  by  the  governor  of  Missouri  as 
first  lieutenant,  to  rank  from  July  8,  1864. 

Thereafter  he  acted  as  and  performed  the  duties  of  first  lieu- 
tenant until  April  14, 1865,  when  he  was  mustered  out,  although 
he  was  never  mustered  in  as  first  lieutenant.  That  he  was  not 
so  mustered  in,  however,  does  not  appear  to  have  been  his 
fault.  He  was  paid  only  as  a  sergeant,  and  did  not  receive 
any  extra  pay  on  being  must^Ted  out. 

He  now  claims  the  difference  between  the  pay  of  a  sergeant 
and  that  of  a  first  lieutenant  while  he  was  performing  the  duties 
of  the  latter  office,  and  also  three  months'  extra  day  due,  as  he 
alleges,  upon  his  muster-out. 

The  claims  are  founded  upon  the  following  legislation  of 
Congress:  Act  of  July  22,  1861,  ch.  9,  sec.  4  (12  Stat.  L.,  269) ; 
act  of  March  3,  1865,  ch.  81,  sec.  4  (13  Stat.  L.,  497) ;  act  of 
July  13,  1866,  ch.  181  (14  Stat.  L.,94) ;  joint  resolution  of  July 
26,  1866,  No.  87  (14  Stat.  L ,  368) ;  joint  re«^olution  of  July  11, 
1870,  No.  102  (16  Stat.  L.,  385) ;  act  of  June  3,  1884,  ch.  63 
(23  Stat.  L.,  34). 

Whether  or  not  the  claimant  might  have  had  a  good  cause 
of  action  at  some  time  previous  to  the  passage  of  the  act  of 
1884  is  not  material  in  the  present  case,  because  it  accrued,  if 
at  all,  more  than  six  years  before  the  ^ling  of  his  petition,  and 
is  barred  by  the  statute  of  limitation,  Revised  Statutes,  section 
1069. 

The  claimant's  case  must  stand  or  fall  by  the  provisious  of 
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the  act  of  1884  (23  Stat.  L.,  34),  the  parts  of  which  material  to 
the  issue  are  as  follows : 

"JBe  it  enacted^  That  the  joint  resolntion  approved  July 
eleventh,  eighteen  hundred  and  seventy,  entitled  '  Joint  reso- 
lution amendatory  of  joint  resolntion  for  the  relief  of  oertaiu 
•officers  of  the  Army,'  approved  July  twenty-six,  eighteen  hun- 
<lred  and  sixty-six,  is  hereby  so  amended  and  shall  be  so  con- 
strued that  in  all  cases  arising  under  the  same  any  person  who 
was  duly  appointed  and  commissioned,  whether  his  commis- 
sion was  actually  received  by  him  or  not,  shall  be  considered 
as  commissioned  to  the  gi^ade  therein  named  from  the  date 
when  his  commission  was  actually  issued  by  competent  author- 
ity, and  shall  be  entitled  to  all  pay  and  emoluments  as  if  act- 
ually mustered  at  such  date. 

^^Frovidedj  That  at  the  date  of  his  commission  he  was  actually 
performing  the  duties  of  the  grade  to  which  he  was  so  com- 
missioned, or,  if  not  so  performing  such  duties,  then  from  such 
time  after  the  date  of  his  commission  as  he  may  have  actually 
entered  upon  such  duties.    •    •    • 

^^And  provided  further^  That  this  act  and  resolution  hereby 
amended  shall  be  construed  to  apply  only  in  those  cases  where 
the  commission  bears  date  prior  to  June  twentieth,  eighteen 
hundred  and  sixty-three,  or  after  that  date  when  ttielr  com- 
mands were  not  below  the  minimum  number  required  by  ex- 
isting  laws  and  regulations."    •    •    • 

The  question  is  whether  or  not  the  claimant  brings  his  case 
within  the  terms  of  this  act.  The  second  proviso  declares  that 
the  act  itself  and  the  resolution  thereby  amended  shall  apply 
only  in  those  cases  where  the  commission  bears  date  prior  to 
JTune  20, 1863,  or  after  that  date  when  their  commands  were  not 
below  the  minimum  number  required  by  existing  laws  and  regu- 
lations. 

By  finding  i  it  appears  that  the  claimant's  commission  bore 
date  August  9, 1804,  more  than  a  year  subsequent  to  the  time 
mentioned  in  the  act,  and  by  finding  iv  it  is  shown  that  during 
the  time  for  which  he  claims  pay  and  bounty  both  the  regiment 
and  company  to  which  he  belonged  were  below  the  minimum 
then  required  by  existing  laws. 

These  facts  are  conclusive  against  the  claimant's  demand 
for  any  benefits  under  that  act,  and  make  it  unnecessary  to 
consider  the  questions  argued  at  the  trial  in  relation  to  the 
status  of  the  Missouri  State  Militia  and  the  validity  of  the 
<;laimant's  appointment  as  first  lieutenant. 

AH  the  officers  of  his  regiment  and  company,  even  although 
2286  O  OLS 19 
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rightly  and  legally  commissioned,  whose  commissions  did  not 
antedate  Jane  20,  1863,  even  if  the  Missouri  8tate  Militia 
formed  part  of  the  United  States  Volunteers  contemplated  by 
the  acts  of  Congress  referre<]  to,  are  excluded  from  the  benefits* 
of  the  act  by  the  second  proviso. 
The  petition  is  dismissed. 


WILLIAM  K.  MEREIAM  v.  THE  UNITED  STATES. 

[No.  14488.    Decided  April  27, 1885.] 

On  the  Proofs, 

A  oontraotOT  tenders  oattle  in  November  weighing  860  pounds.  An  Indiai» 
Agent  erroneously  refnses  to  receive  them.  Snbseqnently  they  are  ac- 
cepted. In  the  interval  they  have  lost  weight  and  fallen  below  850 
ponnds,  bnt  are  receipted  for  as  **  fully  equal  to  the  r^uiremenU  of  ike- 
eantruct." 

I.  Where  a  contract  requires  a  contractor  to  deliver  cattle  weighing  860 

pounds  (the  weight  going  to  the  quality  and  not  to  the  price),  bnt 
provides  that  if  **  ike  neoeattities  of  the  service"  compel  Indian  agents  to 
receive  cattle  which  fall  below  the  standard  weight  there  shall  be  a. 
reduction  from  the  stipulated  iirice,  the  provision  must  be  restricted 
to  its  purpose.  It  cannot  be  enforced  where  the  government  accepted 
oattle  without  objection  and  without  being  compelled  to  do  so  by  the 
necessities  of  the  service,  receipting  for  them  at  the  time  as  "fuVj^ 
equal  to  the  requirements  of  the  contract," 

II.  If  the  agents  of  the  government  allow  a  contractor  to  believe  that  he  ia 

complying  with  his  contract  at  the  time  of  performing,  and  thereby 
prevent  him  from  supplying  a  defect  which  he  might  remedy,  the- 
government  cannot  afterward  claim  a  reduction  intended  by  the* 
agreement  to  apply  when  the  contractor  was  in  fault. 

The  Reporters^  statement  of  the  case : 
The  following  are  the  tacts  as  found  by  the  court: 
1.  May  10,  1881,  the  claimant  entered  ^nto  a  contract,  of 
which  the  parts  material  in  the  present  case  are  as  follows : 

^<This  agreement,  made  and  entered  into  this  tenth  day  or 
May,  one  thousand  eight  hundred  and  eighty-one,  by  and  be- 
tween H.  Price,  Commissioner  of  Indian  Affairs,  for  and  on  be- 
half of  the  United  States  of  America,  party  of  the  first  part, 
and  William  K.  Merriam,  of  Saint  Paul,  Minnesota,  party  or 
the  second  part,  for  his  heirs,  executors,  administrators,  and 
assigns — 
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<<  Witnesseth  that  the  said  parties  have  oonveDanted  and 
agreed,  and  by  these  presents  do  coveDant  and  agi*ee,  to  and, 
with  each  other,  as  follows : 

"Abt.  1.  That  the  said  party  of  the  second  part,  for  him^ 
self,  his  heirs,  executors,  and  administrators,  hereby  covenants; 
and  agrees  with  the  said  party  of  the  first  part  to  famish  audi 
deliver,  at  the  places  herein  designated,  to  soch  agent  or  agent» 
of  the  United  States  as  may  be  appointed  to  receive  them,  beef 
cattle  on  the  hoof,  in  the  quantities  and  at  the  prices  herein 
stated,  and  subject  to  such  inspection  by  Army  officers,  or* 
otherwise,  as  may  be  deemed  necessary  by  the  party  of  the 
first  part,  as  follows : 


Quantity. 


PlAoeofdeliTery. 


Price  per  100  pounds,  groaa 
weight. 


Two  million  (2,000,000)  pocmda. 


Boaelnid  Agency,  Dakota. 


Threeand  ^  dollars  ($8.91). 


''  Art.  4.  That  the  party  of  the  second  part  agrees  to  keep 
beef  cattle,  as  described  in  article  5  of  this  contract,  iu  the  vi- 
cinity  of  the  places  of  delivery,  in  such  quantities  as  to  give 
assurance  of  his  ability  to  make  deliveries  when  required;  and 
should  he  fail  to  collect  such  cattle  at  such  points  fast  enough,, 
or  should  he  fail  to  deliver  them  as  required,  the  party  of  the» 
first  part  shall  have  the  right  to  purchase,  or  cause  to  be  pur- 
chased, beef  cattle,  as  he  may  elect,  at  the  expense  of  the  party 
of  the  second  part    •    •    • 

"  Art.  5,  That  it  is  further  agreed  by  and  between  the  par- 
ties hereto  that  the  beef  cattle  furnished  under  this  contract 
shall  be  good,  healthy,  merchantable  steers  and  cows  (no  bulls. 
or  stags),  not  over  seven  years  of  age,  and  not  more  th.iii  one- 
fourth  of  which  at  each  delivery  shall  be  cows. 

"  That  they  shall  be  delivered  on  the  government  scales^ 
upon  which  the  weight  shall  be  ascertained,  at  the  ngency 
aforesaid,  at  the  time  and  in  the  quantities  required  by  the  re- 
spective Indian  agent  in  charge,  upon  five  days'  notice  by  said 
Indian  agent  to  the  said  party  of  the  second  part,  or  liis  au- 
thorized agents  or  representatives. 

"  That  they  shall  be  *  lotted' without  food  or  water  during- 
the  twelve  hours  immediately  preceding  each  and  every  deliv- 
ery. 

"That  the  average  gross  weight  thereof  at  each  delivery  fron> 
May  1st  to  December  1st  shall  not  be  less  than  eight  huinhed 
and  fifty  (860)  pounds  per  head,  and  from  December  Ist  to  May 
1st  not  less  than  eight  hundred  (800)  ]>oniid»  per  lieud ;  that 
all  animals  ofi'ered  under  this  contract  weighing  less  than  sevem 
linndred  (700)  pounds,  gross,  or  being  in  such  vondi1ioni\s  to  net 
less  than  fifty  per  centum  of  their  gross  weights  in  good,  uu*r- 
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ehantable  beef,  from  May  Ist  to  December  lat,  or  less  than /orty- 
five  per  centum  in  such  beef  irom  December  1st  to  May  l»t^  absdl 
be  rejected  (except  as  they  may  be  received  under  the  provis- 
ions of  article  6  hereof)  as  inferior  to  the  requirements  of  this 
article. 

'^  Art.  6.  That  it  is  also  further  agreed  by  and  between  the 
parties  hereto  that  for  all  the  cattle  oifered  under  this  contract 
which  are  not  in  conformity  with  the  requirements  of  article  5, 
but  which  the  respective  Indian  agents  may  he  compelled  by 
the  necessities  of  the  service  to  receive,  there  shall  be  a  reduc- 
tion of  one  (1)  per  centum  in  the  price  agreed  upon  in  article  1 
for  each  and  every  five  (6)  pounds  or  fraction  thereof  that  said 
cattle  so  received  shall  fall  short  of  the  standard  weights  agreed 
ai>ou  in  the  preceding  article. 

"  And  if  the  respective  Indian  agents  are  comiielled  by  the 
necessities  of  the  service  to  receive  cattle  whose  condition  as  to 
quality — although  weighing  the  required  average,  as  expressed 
in  article  5  of  this  contract — renders  them  inferior  to  the  re- 
quirements of  said  article  5,  then  the  value  of  the  cattle  so  re- 
ceived shall  be  determined  by  annulment  of  this  contract,  so 
far  as  the  United  States  are  concerned  ;  all  rights  of  action, 
however,  for  anj'  breach  of  this  contract  by  the  contracting 
parties  being  reserved  to  the  United  States." 

II.  November  11, 1884,  said  contract  was  modified  by  the 
parties  as  follows,  omitting  the  parts  not  material  to  the  pres- 
ent controversy: 

''  That  whereas,  to  wit,  on  the  10th  day  of  May,  A.  D.  1881, 
an  agreement  was  made  and  entered  into  between  H.  Price, 
Commissioner  of  Indian  Affairs,  for  and  in  behalf  of  the  United 
States  of  America,  party  of  the  first  i>art,  and  the  said  William 
B.  Merriam,  of  St.  Paul,  State  of  Minnesota,  party  of  the  sec- 
ond part,  by  the  terms  and  conditions  of  which  the  sai<l  ]>arty 
of  the  second  part  agreed  to  furnish  and  deliver  to  the  author- 
ized agent  of  the  United  States  at  Rosebud  Agency,  Dakota, 
two  million  pounds  (2,000,000)  of  beef  cattle  on  the  hoof,  in 
the  manner  therein  provided  for,  and  in  consideration  of  the 
8am  of  three  dollars  and  ninety-one  cents  ($3.91)  for  one  hun- 
ilred  i>ouudK  gross,  to  be  paid  to  the  party  of  the  second  part  in 
the  manner  provided  in  the  said  agreement; 

-^Aud  whereas,  on  the  21st  of  July,  A.  D.  1881,  said  Merriam 
was  directed  to  deliver,  under  article  secoml  of  his  contract 
above  mentioned,  five  hundred  thousand  pounds  of  beef  cattle 
on  the  hoof,  in  addition  to  the  two  million  )>ounds  (2,000,000) 
])iovid<d  for  in  ^aid  contiact,  making  the  total  amount  to  be 
<lelivered  under  t»aid  contract  two  million  five  hundred  thou- 
>and  pounds  (2,600,000)  beet  cattle  on  the  hoof ;    •    •    • 

^'And  whereas  it  is  to  the  interest  of  the  United  States  that 
the  beef  cattle  mentioned  in  said  contract  shall  be  delivered  at 
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Bosebnd  Agency  before  the  end  of  this  month,  when  the  de- 
livery of  the  two  miHion  pounds  (2,600,000)  of  beef  cattle  on 
the  hoof,  under  the  contract  of  Levi  Wilson,  is  to  be  made  at 
said  agency,  in  order  to  avoid  confusion  and  possible  loss  to  the 
government,  and  the  contractor  has  offered  to  make  a  reduc>- 
tion  in  the  price  to  be  paid  : 

"  It  is  therefore  agreed  between  the  parties  aforesaid,  by  mu- 
tual consent,  thatsaid  contract  before  mentioned  be,  and  the  same 
is  hereby,  modified  so  as  toauthorize,  allow,  and  require  the  said 
party  of  the  second  part  to  deliver,  not  later  than  the  30th  day 
of  November,  1881,  at  the  convenienceof  the  agent,  at  KosebutI 
Agency,  the  balance. of  the  two  million  five  hundred  thousand 
pounds  (2,600,000)  of  beef  cattle  on  the  hoof  not  yet  delivered 
under  the  above  contract. 

"And  it  is  also  mutually  agreed  between  the  said  parties 
that,  in  consideration  of  the  modification  herein  contained  of 
the  stipulations  of  the  fourth  article  of  said  agreement  to  the 
extent  herein  set  forth,  the  said  party  of  the  second  part,  his 
heirs,  executors,  and  administrators,  shall  be  paid  for  the  bal- 
ance of  the  beef  cattle  yet  to  be  delivered  under  the  above- 
named  contract  of  May  10th,  1881 ,  to  wit : 

"For  all  delivered  after  the  20th  day  of  November,  1881, 
eighteen  (18)  cents  per  100  pounds  gross  lessth^u  the  price 
fixed  in  the  original  agreement,  to  be  paid  in  the  manner  herein 
provided,  to  wit,  three  dollars  and  seventy-three  cents  ($3.7cJ) 
per  100  pounds. 

"  It  is  also  mutually  understood  and  agreed  that  the  terms  and 
conditions  of  said  agreement  of  May  10th,  1881,  are  in  no  wi.se 
altered,  changed,  modified,  or  abridged  except  to  the  extent 
herein  mentioned,  but  remain  in  full  force  and  effect." 

III.  November  11, 1881,  the  claimant  caused  the  following 
notice  to  be  sent  to  the  Commissioner  of  Indian  Affairs  : 

"  St.  Paul,  Nov.  llthj  1881. 
**  Hon.  H.  Prick, 

^^Commissioner  of  Indian  Affairs,  Wa^hingtonj  D,  0. : 
<^  Deab  Sm :  Enclosed  please  And  modified  contract  for  beef 
oattle  at  Rosebud  Agency,  signed  by  me.  Please,  on  receipt  of 
this,  notify  the  agent  at  Rosebud  to  receive  the  cattle  from  me 
on  the  20th  instant,  as  I  will  be  ready  for  the  delivery  on  that 
day. 

•     **  Very  respectfully, 

<^  William  R.  Mebbiak.'' 

The  following  telegrams  and  letter  were  sent  at  their  respect- 
ive dates,  but  the  first  two  did  not  reach  their  destination  un- 
til  December,  1881 : 
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"Office  of  Indian  Affairs, 

"WitwWn^eofi,  2>.  <7.,  Nw.  15«*,  1881. 
**  Agent  OoOK, 

^^Bo9ebud  Agency^  Dak.j  vi4i  Fart  JSoMiiMm,  N^eb. : 
<*  Merriam's  contract  for  beef  has  been  modified  so  as  to  take 
^1  that  is  due  on  the  twentieth  at  one  delivery.    Make  arrange- 
ments accordingly. 

«  H.  Pbiob, 

"  Oommisiioner.^ 

"Office  of  Indian  Affairs, 

^^  Washington,  D.  O.,  Nov.  23^,  1881. 
-^^  A  gent  Cook, 

^^  Rosebud  Agency ,  dtc, : 
"  Merriam  has  been  directed  to  deliver  the  additional  twenty- 
ifive  per  cent,  of  beef  cattle  under  his  contract.    Receive  and 
^receipt  for  them. 

"  H.  Pri^e, 

^^CommissioTierJ' 

"Office  of  Indian  Affairs, 

^'Washingtony  D.  0.,  December  lOth,  1881. 
^<Agent  Cook, 

^'Rosebud  Agency,  Dak.,  via  Fort  Robinson,  Neb. : 
**  On  November  twenty-third  you  were  instructed  by  tele- 
:gram  to  receive  from  Contractor  Merriam  twenty-five  per 
centum  additional  beef  under  his  contract.  He  informs  me 
that  you  refuse  to  do  so ;  comply  immediately  with  instruc- 
tions. 

"  H.  Price, 
^^  Commissioner.^ 

"Department  of  the  Interior, 

"Office  of  Indian  Affairs, 

^^Washington,  Dec.  Wth,  1881. 
•**  John  Cook, 

" Jwdian  Agent,  Rosebud  Agency,  Dak.  Ty : 
"  Sir  :  Beferring  to  telegram  sent  to  you  this  day  in  relation 
-to  the  twenty -five  (25)  per  cent,  additional  beef  to  be  furnished 
4>y  Contractor  Merriam  under  his  contract,  which  he  states 
.you  decline  to  receive,  you  are  requested  to  inform  me  why 
j-ou  have  not  complied  with  the  instructions  contained  in  of- 
^ce  telegram  of  the  23d  ultimo,  which  directed  you  to  receive 
:and  receipt  to  said  contractor  for  the  twenty -five  (25)  \teT  cent, 
^additional  beef  cattle.  An  early  reply  is  requested. 
"  Very  respectfully, 

"  H.  Price, 
^*'CommissionerP 
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lY.  Thereafter,  in  the  month  of  December,  said  ageot  com- 
plied with  the. orders  of  the  Oommissioner  and  received  the 
^cUiimant's  cattle,  the  average  weight  of  which  was  less  than 
•850,  bat  more  than  800  ponnds  per  head.  The  agent  gave  claim- 
ant the  following  receipt,  and  it  does  not  appear  that  any  ob- 
jection was  made  to  the  weight  of  the  cattle  nor  that  the  In- 
dian agent  was  compelled  by  the  necessities  of  the  service  to 
receive  any  of  those  which  weighed  nnder  850  ponnds : 

-^^U*  8.  Indian  Service.    Receipt  for  beef  and  beef  cattle  delivered 

under  contract 

"  RosEBTJD  Agency,  Dec.  2Ut^  1881. 

'<  Beceived  at  Bosebud  Indian  Agency,  Dakota,  December 
.21st,  1881,  of  Wm.  B.  Merriam,  thirteen  hundred  and  four 
<1,304)  head  of  beef  cattle,  weighing  one  million  and  sixty-four 
thousand  seven  hundred  and  fifty  lbs.  gross  (weight  ascer- 
tained by  weighing  on  agency  scales),  under  terms  of  a  con- 
tract dated  May  10th,  1881,  for  subsistence  of  Indians  at  the 
43aid  agency,  and  for  which  I  have  signed  receipts  in  duplicate, 

"  I  hereby  certify  that  the  beef  here  receipted  for  is  fully 
•equal  to  the  requirements  of  the  contract  above  mentioned, 
^nd  in  this  delivery  and  receipt  each  and  every  condition,  pro- 
vision, and  stipulation  of  the  contract  has  been  fully  and  hon- 
•estly  complied  with,  and  that  payment  has  not  been  made  for 
the  same. 

"John  Ooob:, 
"IT.  8.  Indian  Agent.^ 

T".  At  $3.73  per  100  pounds,  the  price  fixed  by  the 
modification  of  the  original  contract,  the  amount 
payable  to  the  claimant  (if  no  reduction  be  made 
under  article  6)  would  be $39, 715  18 

He  has  already  been  paid 36,837  99 

2,  877  19 

Mr.  Harvey  Spalding  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  Aeeistant  Attorney- 
'General)  for  the  defendants. 

BI0HA.BD30N,  Oh.  J.,  delivered  the  opinion  of  the  court : 
The  claimant  had  a  written  contract  with  the  defendants  to 
4]eliver  at  Bosebud  Agency,  in  Dakota  Territory,  beef  cattle 


to  tbe  extent  of  3^000,000  povmcto  weighty  for  whiek  he  was  to 
be  paid  $3.91  per  handredi  pounds  groaa  weight. 

The  deliveries  were  to  be  made  at  the  time  and  in  the  qiiaa- 
tities  requiTed  by  the  Indian  agent  in  eharge^  upon  five  days^ 
notice  to  tbe  contraetor.  By  artidLe  5  tbe  average  gross  wei^t 
at  each  delivery  from  May  1  to  December  1  was  not  to  be  les» 
tiian  850  ponnds  per  head,  and  from  December  1  to  May  1  not 
less  than  800  pounds  per  head*    By  article  &it  waa  provided — 

'<  That  for  all  the  cattle  offered  ander  this  contract  which  an^ 
not  in  coDformity  with  the  requirements  of  article  5,  but  which 
the  respective  Indian  agents  may  be  compelled  by  the  necessi- 
ties of  tbe  service  to  receive,  there  shall  be  a  reduction  of  one 
(I)  per  centum  in  the  price  agreed  upon  in  article  1  for  each 
and  every  five  (5)  pounds  or  fraction  thereof  that  said  cattle  so 
received  shall  fall  short  of  the  standard  weights  agreed  upon 
in  the  preceding  article." 

Subsequently  the  contract  was  modified  ^^for  the  interest  of 
the  United  States,"  as  set  out  in  the  agreement,  by  which  the 
claimant  was  to  deliver  all  the  balance  not  previously  deliv- 
ered, between  November  20  and  30,  1881,  and  was  to  be  paid 
therefor  $3.73  per  hundred  pounds,  subject  to  the  stipulation 
that  the  terras  and  condition  of  the  original  contract  were  in 
nowise  altered,  changed,  modified,  or  abridged  except  to  the 
extent  mentioned,  bat  were  to  remain  in  full  force.  This  kept 
in  force  the  provisions  of  articles  5  and  6  of  the  original  con- 
tract as  to  the  kmd,  condition,  quality,  and  weight  of  the  cattle. 

Had  the  cattle  been  received  in  November,  as  required  by 
the  modified  contract,  their  average  weight  should  have  been 
850  pounds  per  head.  But,  without  any  fault  of  the  claimant^ 
they  were  not  then  received,  although  tendered.  The  Indian 
agent,  being  without  instructions,  refused  to  accept  them,  and 
they  were  left  on  the  contractor's  hands. 

Subsequently,  by  special  order  of  the  Commissioner  of  Indian 
Affairs,  the  cattle  were  all  accepted  by  the  agent,  in  the  month 
of  December,  when  the  contract  weight  was  800  pounds  per 
hetvd,  and  they  exceeded  that  average.  In  the  mean  time  the 
contractor  had  been  put  to  the  expense  of  keeping  the  animak 
nearly  a  month,  and  had  borne  the  risk  of  loss  by  death,  injury, 
and  falling  off  in  weight. 

But  even  if  the  November  contract  weight  of  850  pounds 
applied  to  these  cattle  thus  delivered  in  December,  which  is 
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by  no  means  clear,  we  think  that,  by  reason  of  other  action  of 
the  defendants  and  the  circnmstanoes  disclosed  by  the  find- 
ings, the  modified  contract  price  is  not  now  subject  to  any  re- 
duction on  account  of  tiie  weight  fftNiiig  below  that  aTesage. 

The  contract  contemplated  that  cattle  were  not  to  be  fur- 
nished b3'  the  contractor  under  the  specified  average  contract 
weight,  nor  accepted  by  tiie  Indian  agent  unless  he  was  com- 
pelled by  the  necessities  of  the  service  to  receive  them.  They 
were  all  required  to  be  inspected,  and  if,  in  kind,  weight,  or 
otherwise,  they  did  not  come  up  to  the  contract  terms,  the  de- 
fendants' officers  were  in  duty  bound  to  notity  the  claimant^ 
that  he  might  withdraw  the  objectionable  cattle  and  supply 
others. 

It  does  not  appear  that  the  agent  was  compelled  by  the- 
necessities  of  the  service  to  accept  those  cattle  which  were  be- 
low 850  pounds  weight  per  head,  nor  that  he  made  any  objeo- 
tion  to  their  weight  On  the  contrary,  he  appears  to  have- 
-voluntarily  accepted  them  as  they  were,  and  to  have  beeik 
fully  satisfied  that  they  came  up  to  the  terms  of  the  contract 
in  every  material  particular. 

In  his  receipt,  given  at  the  very  time  the  deliveriea  were 
made,  he  says : 

"I  hereby  certify  that  the  beef  here  receipted  fbr  is  fully 
equal  to  the  requirements  of  the  contract  above  mentioned^ 
and  in  this  delivery  and  receipt  each  and  every  condition^  pro- 
vision, and  stipulation  of  the  contract  has  been  fully  and  hon- 
estly complied  with,  and  that  payment  has  not  been  made  foi^ 
the  same." 

After  thus  leading  the  claimant  to  understand  that  he  had 
complied  with  all  the  terms  and  requirement  of  his  contract^ 
the  defendants  could  not  afterwards  legally  claim  a  reductioik 
in  price  for  underweight  when  it  was  too  late  for  him  to  remedy 
the  matter,  even  if  he  would  have  been  obliged  to  do  so  at  the- 
time  of  delivery. 

Judgment  will  be  entered  for  the  claimant  for  the  sum  of 
#2,877.19. 
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HUIirTINGTOlSr  W.  JACKSON,  EBOEIVBE,  V.  THE 
UNITED  STATES. 

[No.  13307.    Decided  May^ll,  1696.] 

On  the  Proofs. 

A  national  bank  becomes  insolvent  and  passes  into  the  hands  of  a  receiver 
in  November,  1877.  He  makes  no  return  for  the  tax  of  the  corrent 
half  year  to  the  Treasurer,  who  in  January,  1678,  charges  it  against 
the  five  percent,  redemption  fund,  and  in  June,  1679,  covers  the  sum 
so  assessed  into  the  Treasury.  The  Comptroller  of  the  Currency 
then  directs  the  receiver  to  bring  this  action. 
I.  It  is  clearly  the  intention  of  the  Act  3d  March,  1679  (30  8tat.  L.,  p. 
352),  to  relieve  the  customers  of  an  insolvent  national  bank  from 
the  relations  of  taxpayers,  but  not  to  relieve  the  owners  of  the  in- 
stitution from  their  liabilities. 
II.  It  is  the  intent  of  the  Revised  Statutes  ($$  5234,  5236)  to  throw  the 
entire  control  of  an  insolvent  bank  into  the  hands  of  the  Comptrol- 
ler of  the  Treasury,  for  the  purpose  of  facilitating  the  winding  up  of 
its  affairs  and  the  payment  of  its  obligations. 
III.  When  an  insolvent  bank  passes  into  the  hands  of  the  Comptroller  of 
the  Currency,  the  power  and  duty  of  the  Treasurer  to  collect  taxes 
become  subject  to  this  control.  . 
lY.  In  the  case  of  an  insolvent  bank  the  Treasurer  represents  the  United 
States  as  a  creditor,  while  the  Comptroller  of  the  Currency  is  the 
embodiment  of  the  visitorial  power  over  corporations  created  by  the 
government. 
Y.  The  five  per  cent,  redemption  fund  is  in  effect  a  trust  fund  held  for  one 
purpose — ^that  of  redeeming  the  bank's  circulating  notes.  The 
Treasurer  has  no  power  over  the  fund  of  an  insolvent  bank  beyond 
redeeming  its  notes,  and  the  fhnd  passes  to  the  custody  of  the  Comp- 
troller as  an  asset  of  the  bank. 

VI.  The  obligations  and  penalties  imposed  upon  national  banks  by  the 
Revised  Statutes  W  5214,5215,  5216,  5217)  relate  to  solvent  banks, 
not  to  a  bank  which  has  passed  into  the  hands  of  the  Comptroller 
of  the  Currency. 

VII.  A  tax  due  the  government  may  be  set  up  ordinarily  by  way  of  counter- 
claim ;  but  where  the  assets  of  an  insolvent  bank  are  in  the  hands 
of  the  Comptroller  of  the  Currency,  and  the  government  must  take 
pro  rata  with  other  creditors,  the  counter-claim  will  be  dismissed 
without  prejudice. 
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The  Reporter^  statement  of  the  case: 

The  followiDg  are  the  facts  found  by  the  court,  so  flar  as 
they  relate  to  the  questions  determined : 

L  The  Third  National  Bank  of  Chicago,  111.,  was  a  corpora- 
tion organized  under  the  general  banking  laws  of  the  United 
States,  when,  on  the  24th  day  of  November,  1877,  the  Gompt- 
troUer  of  the  Currency  found  the  said  bank  to  be  insolvent, 
and  thereupon  appointed  the  claimant  to  be  receiver  thereof, 
by  an  instrument  of  writing  under  his  hand  and  seal  of  office. 

II.  No  return  having  been  made  by  the  receiver  for  the  half 
j^ear  ending  December  31, 1877,  the  Treasurer  of  the  United 
States  assessed  against  said  bank  the  duties  or  taxes  alleged 
by  him  to  be  due  under  section  5215  of  the  Revised  Statutes, 
in  respect  of  said  half  year  ending  December  31, 1877. 

On  the  12th  of  January,  1878,  without  check,  order,  or  au- 
thority from  the  Comptroller  of  the  Currency  or  from  the  re- 
<^iver  of  said  bank,  the  Treasurer  of  the  United  States  charged 
against  the  5  per  cent,  redemption  fund  deposited  with  the 
Treasurer  of  the  United  States  by  the  said  bank  the  amount  of 
the  tax  alleged  to  be  due  by  the  said  bank,  as  is  shown  by  the 
following  certificate: 

^<  I  hereby  certify  that  the  amount  of  six  thousand  three 
hundred  sixty-two  -^  dollars  ($6,362.89)  deposited  in  the 
Treasury  January  12th,  1878,  to  the  credit  of  the  United  States, 
on  account  of  semi-annual  duty  levied  by  act  approved  June  3, 
1864,  as  specified  in  certificate  of  deposit  No.  9661,  was  taken 
i&om  the  fund  known  as  the  5  per  cent,  redemption  fund  de- 
posited in  this  office  by  the  Third  National  Bank  of  Chicago, 
Illinois,  in  accordance  with  section  three  of  the  act  approved 
June  20th,  1874. 

"A.  U.  Wyman, 
^^  Treasurer  U.  S. 
^^Tbbasuey  op  the  U.  S., 

^'yavemher  2rf,  1883." 

At  the  same  time  the  following  certificate  or  receipt  was 
given : 

**  No.  9661.]       "  Tbeasuby  of  the  United  States, 

^^  Washington^  D.  C,  Jan^y  12, 1878. 
<^  I  certify  that  the  Third  National  Bank  of  Chicago,  Ills.,  has 
this  day  deposited  to  the  credit  of  the  United  States  six  thou- 
sand three  hundred  sixty-two  -^  dollars,  on  account  of  semi- 
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annual  duty  levied  by  actapproved  JaneSd,  1864^  forsiz  montha 
preceding  Ist  January,  1878,  for  which  I  have  signed  triplicate 
receipts. 
"$6,362.89.  *<A.  U.  Wtman, 

^^Amstunt  Treasurer  U.  BJ^ 

III.  On  the  17th  of  January,  1878,  the  Comptroller  of  the 
Currency  addressed  the  following  letter  to  the  Secretary  of  the 
Treasury : 

•'Teeasxtby  Department, 
"Office  of  Comptkolleb  of  the  Currency, 

"  WMhingtoUj  January  llthy  1878, 

"  Sir:  I  wrote  you  on  the  17th  ultimo  that  the  Treasurer  of 
the  United  States  had  withheld  certain  moneys  belonging  to  the 
five  per  cent,  fund  of  the  Third  National  Bank  and  of  the  Cen- 
tral National  Bank  of  Chicago  to  cover  the  semi-annual  duty 
of  these  banks  when  assessed  in  violation  of  section  5234  of  the 
Revised  Statutes. 

"  During  the  conference  of  the  Treasurer  and  myself  with  Hon . 
H.  F.  French,  Assistant  Secretary  of  the  Treasury,  it  was  un- 
derstood that  the  funds  withheld  by  the  Treasurer  were  not  to 
be  covered  into  the  Treasury  until  the  questions  at  issue  in 
reference  to  taxation  of  insolvent  banks  were  determined ;  but 
by  recent  advices  from  the  Treasurer  T  am  informed  that  cer- 
tificates have  been  transmitted  to  yon  for  the  purpose  of  cover- 
^  ing  into  the  Treasury  the  funds  of  tbe  banks  referred  to,  and 
also  funds  belonging  to  the  National  Exchange  Bank  of  Minne- 
apolis. 

'*  I  desire  further  to  state  that  there  is  to  my  credit  in  the 
office  of  the  Treasurer  of  the  United  States  about  $43,000  in 
trust  for  the  creditors  of  the  National  Bank  of  the  State  of 
Missouri,  as  appears  from  vouchers  held  by  me  in  the  form  of 
receipts  of  the  Treasurer  of  the  United  States,  which  receipt** 
state  that  all  of  such  funds  have  been  placed  to  my  credit,  and 
are  tmbject  only  to  my  check  in  my  official  capacity, 

"  I  am  advised,  however,  by  a  letter  from  the  Treasni^r  of 
the  12th  instant,  that  he  has  taken  $11,569.87  from  these  funds, 
which  are  on  deposit  to  my  credit,  as  stated  in  his  receipts, 
without  my  ^ check  in  my  official  capacity,'  and  has  transmitted 
to  you  a  certificate  of  deposit  for  that  amount  in  payment  of 
semi-annual  duty. 

^^  In  the  letter  of  the  Treasurer  of  the  United  States  ad- 
dressed to  you  on  the  21st  ultimo  he  says,  ^  It  must  be  remem- 
bered that  the  balance  to  the  credit  of  the  Comptroller  may  at 
any  day  be  withdrawn  from  the  custody  of  the  Treasurer  and 
placed  in  that  of  any  assistant  treasurer.' 

<<It  is  evident,  therefore,  both  f]x>m  the  receipts  of  the  Treas- 
urer and  bis  own  admissions  in  official  correspondence  with 
you,  that  this  amount  has  been  arbitrarily  and  illegally  with- 
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drawn  from  funds  staindiDg  to  my  credit  in  the  Treasnry  and 
aubjeet  only  to  my  eheek  in  my  official  capacity. 

^'Tliese  various  funds  having  been,  as  I  have  already  stated, 
illegally  withheld  from  the  assets  of  the  banks,  or  illegally  with- 
drawn from  moneys  deposited  by  me  to  my  credit,  I  have  the 
honor  to  request  that  these  various  amounts  be  suspended, 
^ind  not  covered  into  the  Treasury  until  the  question  of  the 
payment  of  semi-annual  duty  by  insolvent  national  banks  shall 
be  determined  either  by  the  courts  or  by  legislation  now  pend- 
ing in  Congress. 

"Very  respectfully,  ^*John  Jay  Knox, 

^^Comptroller, 
"  Hon.  John  Sheeman, 

^^ Secretary  of  the  Treasury, ^^ 

On  the  18th  of  January,  1878,  the  Secretary  of  the  Treasury 
made  the  following  reply: 

"  Tbeastjry  Department,  January  18**,  1878. 
*«Hon.  John  Jay  Knox, 

^^Comptroller  of  the  Currency: 
^^  SiB:  In  compliance  with  the  request  contained  in  your  letter 
of  the  17th  instant,  the  deposits  to  the  credit  of  the  Treasurer 
of  the  United  States  on  account  of  semi-annual  duty  below  de- 
scribed will  not  for  the  present  be  covered  into  the  Treasury  by 
warrant: 


Xo.  of 
c.  D. 


^59. 
4680. 
^861. 


Dftte  of  C.  D. 


I  Jon'y  12, 1878 

I do 

j do 

I  JftD'y  14, 1878 


Deposited  with— 


Treasurer  tJ.  S., 

Waeh.,  D  C. 
do 


.do. 
.do. 


Deporited  in  the  name  of—      i  Amount. 


National  Exchange  Bank,  Min-  i      |753  49 

neapolia,  Minn.  ' 

National    Bank  SUte   of    Hie-     11,569  87 

Boari,  St.  Loais,  Mo. 
Third  National  Hank.  Chicago.  ;    6, 862  89 

III. 
Central  National  Bank,  Chicago,  I    1, 065  25 

lU.  I 


**Very  respectfully, 


^^JOHN  Shsbman, 

"  Secretary?^ 


IV.  On  the  11th  of  March,  1879,  the  Comptroller  of  the  Cur- 
rency addressed  the  following  letter  to  the  Secretary  of  the 
Treasury: 

"Tbeasuby  Department, 
"Office  of  Compteoller  of  the  Cubbency* 
*^^  Washington^  March  lltA,  1879. 
''  Sib  :  The  act  to  amend  the  laws  relating  to  ^  internal  rev- 
enue,' approved  March  3d,  1879,  contains  the  following : 
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^^ '  That  whenever  and  after  any  bank  ba«  ceased  to  do  basi- 
ness  by  reason  of  insolvency  or  bankrnptcy,  no  tax  shall  be  as- 
sessed or  collected  or  paid  into  the  Treasury  of  the  United 
States,  on  account  of  snch  bank,  which  shall  diniinish  the  assets 
thereof  necessary  lortheftill  payment  of  all  its  depositors,  and 
snch  tax  shall  be  abated  from  such  national  banks  as  are  found 
by  the  Comptroller  of  the  Currency  to  be  insolvent;  and  the 
Commissioner  of  Internal  Bevenue,  when  the  facts  shall  so  a]>- 
pear  to  him,  is  authorized  to  remit  so  much  of  said  tax  against 
insolvent  State  and  savings  banks  as  shall  be  found  to  affect 
the  claims  of  their  depositors.' 

^^  In  accordance  with  this  provision,  1  have  the  honor  to  in- 
close herewith  a  schedule  of  the  several  amounts  taken  fronk 
the  assets  of  the  UHtional  banks  named  therein  by  the  Treas- 
urer of  the  United  States,  and  by  him  transmitted  to  your  of- 
fice, aggregating  $21,423.65,  which  has,  on  my  application,  been 
retained  by  you  and  not  paid  into  the  Treasury ;  and  I  request 
that  the  same  may  now  be  returned  to  him  for  deposit  to  my 
credit,  in  trust  for  the  creditors  of  the  insolvent  national  banka 
named  in  the  schedule. 

**  Very  respectfully, 

"John  Jay  Knox, 
"  Hon.  John  Shsbman,  ^^Comptroller. 

^^ Secretary  of  the  Treasury. ^ 

The  sum  of  $21,423.65  referred  to  in  said  letter  included  the 
sum  of  $6,362.89  referred  to  in  the  second  tinding. 

y.  On  the  14th  of  June,  1879,  the  money  in  question,  that  ia 
to  say,  the  sum  of  $6,362.89,  was  covered  into  the  Treasury,  to- 
gether with  other  sums,  by  a  regular  covering  warrant  in  due 
form. 

VI.  The  Comptroller  of  the  Currency  made  the  following  dec- 
laration and  certificate: 

"Tbeasuby  Depasthent, 
*^  Office  of  the  Gomptbolleb  of  the  Cubbency. 

<<  This  is  to  certify  that  the  Third  National  Bank  of  Chicago,. 
Illinois,  became  insolvent,  and  ceased  to  do  business  because 
of  insolvency,  on  the  24th  day  of  November,  1877 ;  that  the  said 
bank  has  never  resumed  business  and  is  still  insolvent;  and 
that  the  tax  alleged  to  be  due  irom  said  bank  for  a  portion  of 
the  half  year  ending  January  Ist,  1878,  being  $6,362.89,  will  if 
now  paid,  and  would  if  paid  at  any  time  since  said  bank  ceased 
to  do  business,  diminish  the  assets  of  said  bank  necessary  to* 
pay  the  stockholders  of  said  bank  in  full. 

^^  I  further  certify  that  I  have  directed  Huntington  W.  Jack- 
son, heretofore  appointed  the  receiver  of  said  bank  and  now 
the  receiver  thereof,  to  institute  suit  against  the  United  Statea 
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in  the  Ooart  of  Claims  for  the  recovery  of  the  said  sum  of 
#6,362.89  erroDeoasly  paid  into  the  Treasury,  and  there  now 
held,  after  the  law  imposing  said  tax  had  been  repealed  in  re- 
spect of  said  bank,  and  after  the  said  tax  had  been  abated. 

^^  Witness  my  hand  and  official  seal  this  16th  day  of  Septem* 
ber,  A.  D.  1882. 

"[SBAi..]  "John  Jay  Knox, 

"  Comptroller  of  the  Currency.^ 

Vn.  The  Gomptroller  of  the  Currency  directed  the  claimant^ 
as  receiver  as  aforesaid,  to  bring  this  action  before  the  com- 
mencement thereof. 

Mr.  Nathaniel  Wilson  for  the  claioiant. 

Mr.  John  S.  Blair  (with  whom  was  the  Assistant  Attorney- 
Oeneral)  for  the  defendants. 


Davis,  J.,  delivered  the  opinion  of  the  court : 
The  Third  National  Bank  of  Chicago  becoming  insolvent,, 
the  claimant  was  appointed  receiver  in  November,  1877.  When 
the  taxes  for  the  half  year  ending  December  31, 1877,  became- 
due,  the  return  required  by  section  5215  of  the  Revised  Statutes. 
was  not  made,  and  thereupon  the  Treasurer  of  the  United 
States,  acting  under  sections  5216  and  5217,  made  an  assess- 
ment against  the  bank,  and  on  the  14th  of  June,  1879,  covered 
the  sum  so  assessed  into  the  Treasury,  against  the  protest  of  the- ' 
Comptroller  of  the  Currency.  The  funds  so  covered  in  wer& 
taken  by  the  Treasurer  from  moneys  belonging  to  the  5  per  cent^ 
redemption  fund  of  the  bank.  Between  December  31, 1877,  and 
the  date  when  the  money  was  actually  covered  in,  but  after  the- 
Treasurer  had  made  the  assessment,  the  act  of  March  3,  1879,. 
was  passed  (20  Stat.  L.,  p.  352).  This  act  contained  the  follow- 
ing provision : 

"That  whenever  and  after  any  bank  haS  ceased  to  do  busi-: 
ness  by  reason  of  insolvency  or  bankruptcy,  no  tax  shall  be 
assessed,  collected,  or  paid  into  the  Treasury  of  the  United 
States,  on  account  of  such  bank,  which  shall  diminish  the  assets. 
thereof  necessary  for  the  full  payment  of  all  its  depositors,  and 
such  tax  shall  be  abated  from  such  national  banks  as  are  found 
by  the  Comptroller  of  the  Currency  to  be  insolvent." 

In  Johnston^s  Case  (17  C.  Cls.  R.,  157)  this  court,  speaking  by 
Judge  Richardson,  held  that  the  act  of  March  3, 1879,  abated 
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-^^  taxes  afiseeaed  before  the  passage  of  the  act  bat  not  paid  when 
the  act  took  eflEect."  This  point,  therefore,  need  not  be  conmd- 
«ed  9  bat  there  remains  a  material  distinction  between  the  case 
■at  bar  and  that  of  Johnston,  in  that  in  Johnston's  Case  the 
amoant  covered  in  was  necessary  to  pay  the  depositors  in  fall, 
whereas  in  this  case  it  woald  go  to  the  stockholders.  The  de- 
fendant has  set  ap  a  counter-claim  for  the  sum  assessed  as  taxes 
•due  the  United  States.  That  this  coanterdaim  is  properly  in- 
troduced has  been  decided  in  Boughton  v.  The  United  States  (13 
■C.  Cls,  R.,  284). 

The  act  of  1879,  divested  of  words  not  necessary  to  the  con- 
•^ideration  of  this  case,  provides  that  when  a  bank  has  stopped 
^business  because  of  insolvency  no  tax  shall  be  paid  into  the 
Treasury  which  shall  diminish  the  assets  ^^  necessary  for  the 
full  payment  of  all  its  depositors,''  and  such  tax  shall  be  abated 
from  insolvent  banks.  No  ambiguity  appears  in  the  statute; 
the  taxes  not  to  be  paid  are  those  only  which  shall  diminish  as- 
:sets  necessary  to  pay  depositors }  and  the  word  '^  such  "  in  the 
•concluding  clause  relates  to  the  definition  of  the  preceding 
•clause,  that  is  to  those  taxes,  and  to  those  only,  whose  payment 
will  diminish  the  depositors'  fund.  This  interpretation  of  the 
^ct  has  already  been,  in  effect,  given  it  in  Johnston's  Case,  where 
the  court  says  (p.  172) : 

^^The  act  of  March  3, 1879,  now  under  consideration,  was 
passed  for  the  undoubted  purpose  of  relieving  depositors  in 
national  banks  from  the  payment  of  certain  taxes  notassessefl 
4ipon  them,  but  upon  the  banks  of  which  they  are  only  custom- 
ers— taxes  which,  under  the  pre-existing  law,  they  would  in- 
'directly  be  obliged  to  pay  when  a  bank  is  so  insolvent  that  all 
its  capital  is  gone,  and  it  has  nothing  left  with  which  to  pay 
taxes  except  the  money  of  its  depositors.  These  semi-annual 
taxes  are  assessed  against  national  banks  in  their  corporate 
•capacity,  upon  their  capital  and  business,  in  consideration  of 
the  franchise  and  benefits  which  the  government  grants  to  them, 
and  for  other  reasons.  They  are  expected  co  come  out  of  the 
]|)roflts  of  the  bank,  and  thus,  reducing  the  dividends  of  the 
^stockholders,  they  are  atax  upon  the  proprietors  of  the  institn- 
^tion." 

It  was  clearly  the  intention  of  the  statute  to  relieve  the  in- 
nocent customers  of  the  bank,  between  whom  and  the  govern- 
:«nent  there  \rere  no  relationsof  tax -payer  and  tax -receiver,  and 
not  to  relieve  the  owners  of  the  institution  from  their  juht  lia- 
«>i]ities. 
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Before  the  semi-annual  tax  became  due,  the  bank  had  passed 
into  the  hands  of  a  receiver  and  under  the  control  of  the  Comp- 
troller of  the  Currency.  It  became  then  the  duty  of  that  offi- 
cer, under  section  5234  of  the  Revised  Statutes,  and  through 
the  receiver,  to  take  possession  of  all  assets  of  the  associHtion 
and  debt*  due  it,  and,  if  necessary,  to  enforce  the  individual  lia- 
bility of  the  stockholders  ;  all  moneys  thus  received  to  be  paid 
to  the  Treasurer  of  the  United  States,  "  subject  to  the  order  of 
the  Comptroller."  By  section  5236  the  Comptroller  is  directed, 
after  providing  for  the  redemption  of  the  outstanding  notes  of 
the  bank,  to  make  a  ratable  dividend  of  the  money  paid  over 
to  him  by  the  receiver  '^  on  all  such  claims  as  may  have  been 
proved  to  him  to  his  satisfaction  or  adjudicated  in  a  court  of 
competent  jurisdiction,"  and  to  continue  this  course  as  from 
time  to  time  moneys  come  in  from  the  receiver.  The  iiitent  of 
this  and  other  sections  of  the  Revised  Statutes  bearing  upon 
insolvent  national  banks  is  to  throw  the  entire  control  into  the 
hands  of  the  Comptroller  of  the  Currency,  to  centralize  the 
power  and  responsibility,  for  the  purpose  of  facilitating  the 
winding  up  of  the  affairs  of  the  association  and  the  payment 
of  its  obligations..  The  power  and  duty  of  the  Treasurer  to 
collect  taxes  become  then  subject  to  the  general  power  of  the 
Comptroller  over  the  insolvent  bank ;  the  Treasurer  represents 
the  United  States  as  a  creditor,  while  the  Comptroller  is  the^ 
embodiment  of  their  visitorial  power  over  corporations  created 
by  the  government. 

In  the  winding  up  of  this  bank  the  United  States  had  no  right 
of  priority  over  other  creditors  {Cook  County  National  Bank  v. 
The  United  ataten,  107  U.  S.  R.  445),  and  still  less  had  they  a 
lien  upon  funds  in  the  hands  of  the  Treasurer  there  deposited 
for  a  specified  purpose. 

The  sum  covered  in  by  the  Treasurer  to  pay  this  tax  was 
taken  ftH)m  the  fund  described  in  the  act  of  June  30, 1874,  as 
follows: 

"Any  association  organized  or  to  be  organized  under  the 
provisions  of  said  act,  and  of  the  several  acts  amendatory  there- 
of, shall,  at  all  times,  keep  and  have  on  deposit  in  the  Treas- 
xxry  of  the  United  States,  in  lawful  money  of  the  United  States, 
a  sum  equal  to  five  per  centum  of  its  circulation,  to  be  held 
and  used  for  the  redemption  of  such  circulation,  which  sum  shall 
be  counted  as  a  part  of  its  lawful  reserve,  as  provided  in  sec- 
tion 2  of  this  act." 
2286  c  CLS ^20 
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By  this  act  the  Treasarer  became  a  tmstee  charged  with  the 
care  of  the  ftind,  which  was  to  be  held  for  one  purpose  only — 
that  of  redeeming  the  circulating  notes.  The  bank  having 
failed  to  redeem  its  notes  passes  into  the  hands  of  the  Comp- 
troller of  the  Currency,  and  the  5  per  cent,  fund  becomes  liable 
for  the  redemption  of  these  notes,  the  contingency  contemplated 
by  the  statute  having  arisen.  But  the  Treasurer  has  no  power 
over  the  fund,  for  the  Comptroller  is  directed  by  section  5234 
to  take  possession  of  "assets  of  every  description,"  and  section 
5236  directs  that  after  provision  has  been  made  for  refunding 
to  the  United  States  "  an^^  deficiency  in  redeeming  the  notes 
of  such  association  the  Comptroller  shall  make  a  ratable  divi- 
dend among  the  creditors.'^  No  priority  is  given  any  creditor  ex- 
cept (section  5230)  to  the  United  States  for  one  purpose,  to  wit, 
the  redemption  of  the  circulating  notes,  and  the  whole  matter  is 
placed  in  the  charge  of  the  Comptroller  of  the  Currency.  The 
Treasurer,  therefore,  had  no  power  to  touch  this  5  per  cent,  re- 
demption unless  for  one  purpose,  the  redemption  of  the  bank's 
notes. 

Section  5214  of  the  Revised  Statutes  provides  that  in  the 
months  of  January  and  July  every  association  shall  pay  to  the 
Treasurer  certain  duties  in  lieu  of  all  existing  taxes,  and  see- 
tion  5215  requires  from  each  association,  within  ten  days  from 
the  1st  days  of  January  and  July,  a  return,  under  the  oath  of 
the  president  or  cashier,  of  certain  facts  necessary  to  make  the 
assessment;  failing  this,  the  Treasurer  is  directed  by  section 
5216  to  make  the  assessment,  and  upon  failure  to  pay  he  may 
(by  section  52  L7)  collect  the  sums  due  in  the  manner  provided 
for  the  collection  of  United  States  taxes  from  other  corpora- 
tions, '^  or  the  Treasurer  may  reserve  the  amount  out  of  the  in- 
terest as  it  may  become  due  on  the  bonds  deposited  with  him 
by  such  defaulting  association  " 

No  return  coming  from  the  bank,  the  assessment  was  made 
by  the  Treasurer  on  the  12th  January,  1878,  after  the  ten  days 
bad  expired,  and  on  the  same  day  he  charged  it  against  the  5 
per  cent,  redemption  fund.  Here  we  have  a  technical  compli- 
ance with  the  statute  as  far  as  the  assessment  is  concerned,  bat 
some  six  weeks  before  the  bank  had  become  insolvent,  had 
passed  into  the  hand  of  the  receiver  appointed  by  the  Comp- 
troller, and  its  president  and  cashier  were  no  longer  in  aposi- 
tiou  to  fulfill  the  requirements  of  the  statute.    The  whole  statas 
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contemplated  by  the  law,  to  wit,  a  solvent  bank  neglecting  or 
refusing  to  fnrnish  a  sworn  retnm,  had  long  ceased  to  exist, 
and  the  penalty  imposed  by  sections  5216  and  5217  became  use- 
less and  inoperative.  Neither  was  there  reason  for  ent'orciiig 
it,  the  bank  being  in  the  hands  of  officers  of  the  United  States, 
who  had  possession  of  all  its  assets,  books,  and  papers,  who 
alone  were  in  position  to  make  the  return,  and  who  alone  had 
power  to' pay  the  tax. 

It  is  not  necessary  to  decide  how  much,  if  anything,  the  de- 
fendants are  entitled  to  rec^over  for  taxes  due  between  July  1, 
1877,  and  November  24, 1877,  when  the  receiver  was  appointed; 
the  United  States,  having  no  lien  therefor  on  the  fund  in  the 
hands  of  the  Treasurer,  from  which  the  money  was  taken,  and 
having  no  priority  over  other  creditors,  must  take  from  the 
Comptroller  (into  whose  hands  any  recovery  in  this  action  will 
go),  as  do  other  creditors,  its  pro  rata  share  of  the  net  assets. 
There  is  nothing  before  us  by  which  we  can  determine  what 
that  would  be,  and  therefore,  without  prejudice  to  the  right  of 
the  defendants  to  receive  that  sum,  should  the  Comptroller 
consMer  the  claim  proved  to  his  satisfaction,  judgment  will  be 
entered  for  the  claimant  in  the  sum  of  $6,362.89. 


BIOHARD    H.    &    JAMBS    PORTER  v.    THE    UNITED 

STATES. 

[No.  14509.    Decided  May  11,  ie85.] 

On  the  Proofs. 

The  Third  Auditor  in  1861  makes  an  award  for  impresAed  cattle,  horses, 
aud  males  of  $10,100,  which  is  disapproved  hy  the  Secretary  of  the 
Treasury.  In  1864  the  same  Auditor  makes  a  uew  award  fVu*  the 
horses  and  mules  of  $750,  *'  in  lieu  of  the  former  award."  Tiiis  is  ac- 
cepted without  protest.  An  action  being  brought  in  this  court  upon 
the  first  award,  judgment  is  rendered,  by  consent,  on  a  general  de- 
murrer, dismissing  the  petition. 

I.  Where  there  has  been  a  contest  in  the  Treasury  Department  concern- 
iug  an  awanl  made  by  the  Third  Auditor  in  1861  for  impresserl  pr  ip- 
erty,  under  the  Aet  3(2  Marchf  1849  (9  Rtat.  L.,  p.  414,  $  2),  Hoceptance 
of  a  second  award  made  in  lieu  of  the  first  for  a  less  amount  will  con- 
clude the  party. 


308    Btohabd  H.  &  Jas.  Portbb  v.  United  Statss. 

Beporters*  stftteneat  of  Ihe  case. 

II.  Tb<3  Secretary  of  the  Treasary  may  not  bave  had  aathority  to  revifte 
au  award  of  the  Third  Auditor  for  impressed  property  in  1H64,  hat 
if  he  disapproved  and  refused  to  sificn  a  warrant  for  its  payment,  the 
matter  became  a  subject  of  contention  and  hence  of  compromise. 

III.  Whether  property  was  impressed  into  the  military  service  is  a  juris- 
dictional question  under  the  Act  1849,  which  may  be  inquired  into 
in  any  judicial  proceeding  based  upon  a  judgment  or  award  of  the 
Third  Auditor. 

rV.  A  jndgnieut  on  general  demurrer  rendered  by  consent  of  the  claimant 
is  equivalent  to  a  judgment  on  the  merits,  and  operates  as  a  bar  to  » 
subsequent  action  upon  the  same  cause. 

The  Reporters*  statement  of  the  case : 
The  following  are  the  fact's  as  foond  by  the  court : 
I.  On  the  day  of  the  date  thereof  the  Third  Aoditor  of  the 
Treasury  Department  made  the  following: 

"Treasury  Depabtment, 
"Third  Auditor's  Office, 

''May  10, 1861. 
"  In  pursuance  of  an  act  of  Congress  approved  3d  of  March, 
1849,  entitled  "An  act  to  provide  for  the  payment  of  horses 
and  other  property  lost  or  destroyed  in  the  military  service  of 
the  United  States,"  and  of  an  opinion  of  the  Attorney-General 
dated  April  25, 1861,  it  is  adjudged  that  there  is  due  from  the 
United  States  to  James  and  Richard  H.  Porter,  for  propeiiy 
impressed  by  order  of  Colonel  Johnson,  then  in  command  of 
the  United  States  forces  en  route  for  Utah,  and  lost  by  them 
in  the  fall  of  1857  while  transporting  goods  from  Atchison, 
Kansas  Territory,  to  Camp  Scott,  Utah  Territory,  and  which 
said  property  was  in  the  service  aforesaid,  as  follows : 

One  hundred  and  seventy  head  of  cattle,  at  $55  per  head $9, 350 

Five  horses  and  mules,  at  $150  each 750 

And  this  sum 10,100 

is  payable  to  the  claimants  present. 

"E.  J.  Atkinson, 

''Third  Auditor.'' 

IL  "Treasury  Dbparthent, 

"First  Auditor's  Oppicb, 

"Map  10, 1861. 
"  I  hereby  certify  that  from  an  official  copy  of  an  award 
of  the  Third  Auditor,  No.  1679,  made  in  pursuance  of  an  act  of 
Congress  approved  March  3d,  1849,  entitled  "An  act  to  pro- 
vide for  the  payment  of  horses  and  other  property  lost  or  de- 
stroyed in  the  military  service  of  the  United  States,"  and  of  an 
opinion  of  the  Attorney-General  dated  April  25,  1861,  there  Is 
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dae  from  the  Uuited  States,  for  thelossof  property  while  in  the 
military  service  aforesaid,  to  James  and  Bichard  H.  Porter  the 
snm  of  ten  thousand  and  one  hundred  dollars,  being  the  valua- 
tion of  property  impressed  by  order  of  Colonel  Johnston  while 
in  command  of  the  United  States  forces  en  route  for  Utah,  and 
lost  by  them  in  the  fall  of  1857,  while  transporting  goods  from 
Atchison,  Kansas  Territory,  to  Camp  Scott,  Utah  Territory, 
viz: 

One  hundred  and  seventy  head  of  cattle,  at  $55  per  head $9, 350 

Five  horses  and  mnles^  at  $150  each 75# 

Total 10,100 

which  sum  I  certify  is  payable  to  the  claimants  present. 

"T.  L.  Smith, 
''First  Auditor. 
«*$10,100, 

"TotheFlBST  COMPTBOLLBR   OF  THE  TBBASUET. 

"Comptroller's  Office. 
"  I  admit  and  certify  the  above  balance  this  10th  day  of  May, 
1861. 

"Elisha  Whittlesey, 

'^Comptroller, 
"  To  the  Eegister  of  the  Treasury." 

III.  The  Secretary  of  the  Treasury  having  refused  to  sign  a 
warrant,  the  said  Auditor  reconsidered  his  action  in  the  prem- 
ises, and  on  the  date  thereof  made  the  following : 

"Award  No.  2139.]  "  Treasury  Department, 

"Third  Auditor's  Office, 
"April  16,  1864. 

"  In  pursuance  of  an  act  of  Congress  approved  3d  of  March, 
1849,  entitled  "An  act  to  provide  for  the  payment  of  horses  and 
other  pro[)erty  lost  or  destroyed  in  the  military  service  of  the 
United  States,"  it  is  adjudged  that  there  is  due  from  the  United 
States  to  James  and  Ilichard  H.  Porter,  for  five  mules  and 
horses  impressed  into  the  servi<*e  of  the  United  States,  and 
died  for  want  of  forage  whilst  employed  therein,  viz :  For  three 
mules  and  two  horses,  at  $150  each,  >^750;  and  this  sum  of 
$750  is  payable  to  the  claimants  present. 

"This  award  is  made  in  lieu  of  award  No.  1679,  dated  May 
10,  1861,  which  said  award  has  not  been  paid  by  the  Secretary 
of  the  Treasury,  but  has  been  returned  to  this  office  by  direc- 
tion of  the  Secretary,  through  the  First  Comptroller,  as  per  let- 
ter dated  April  16,  1864,  to  this  eiiecr,  and  also  ailvisiug  the 
Third  Auditor  that  the  account  stated  therein  had  been  can- 
celed. "K.  J.  Ajkinson, 

"Auditor.^ 
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IV.  "Comptroller's  Ofpiob. 

"  I  admit  and  certify  the  above  sum  of  $750,  this  Ifith  day  of 
April,  1864,  bein^  the  award  of  3d  Auditor,  a^  per  his  state- 
ment Ko.  2139  herewith. 

"R.  W.  Tayler, 

"  Comptroller. 

^^Draft  No.  8237  on  Treasury^  warrant  No.  814. 

"$750.]  ''Treasury  of  the  United  States, 

''Washington^  April  18,  1864. 
"At  sight  pay  to  James  and  Richard  H.  Porter,  or  order^ 
seven  hundred  and  fifty  dollars. 

"F.  B.  Spinner, 
''Treasurer  of  the  United  States. 
"Treasurer  U.  8.,  Washington. 
"(Stamped :)  Paid  by  Treasurer  U.  S. 

"(Indorsed:)  James  and  R.  H.  Porter.  Lewis  Johnson  & 
Co.,  bankers,  Apr.  19, 1864." 

y.  In  the  year  1874  the  claimants  filed  a  petition  in  the  Court 
of  Claims,  founded  on  the  award  bf  the  Third  Auditor  on  the 
10th  of  May,  1861.  To  that  petition  a  general  demurrer  was 
filed  by  the  defendants,  and  on  the  18th  of  Jaunary,  1875,  and 
by  the  consent  of  the  attorney  for  claimant,  the  demurrer  was 
sustained  and  the  petition  dismissed.  The  cause  of  action  em- 
braced in  said  claim  is  i<lentical  with  the  cause  of  action  alleged 
in  the  petition  in  this  cause. 

VI.  The  evidence  before  the  Third  Auditor  shows  that  the 
one  hundred  and  seventy  head  of  cattle  named  in  the  so-called 
award  of  May  10,  18G1,  were  not  impressed  into  the  military 
service. 

Mr.  C.  E.  Creecy  and  Mr.  A.  L.  Merriman  for  the  claimant: 
It  will  be  seen  that  a  broad  distinction  was  made  between 
these  claims,  as  to  their  adjustment  and  final  settlement,  and 
those  submitted  to  the  Third  Auditor  under  the  law  of  March 
3, 1817,  and  subsequent  acts.  His  decisions  in  the  latter  cases 
must  be  examined  and  reviewed  by  the  Second  Comptroller ; 
with  respect  to  the  former  there  is  no  such  requirement.  In 
express  terms  the  findings  of  the  Auditor  were  made  final. 

Where  a  statute  imposes  a  particular  duty  upon  an  executive 
officer,  and  he  has  performed  the  duty  according  to  his  under- 
standing of  the  law,  there  is  no  appeal  from  his  action  or  bis 
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decision  unless  such  appeal  is  expressly  provided  by  law*  His 
decision  is  final  and  conclusive.  (See  16  Op.,  317 ;  1  id.,  624 ; 
2  id.,  481-482 ;  6  id.,  275  j  11  id.,  14 ;  United  States  v.  F&rrieraj 
13  Howard,  40.)  It  was  said  by  Chief  Justice  Taney,  in  the  case 
where  jurisdiction  in  a  class  of  claims  had  been  conferred  by 
statute  upon  the  Secretary  of  the  Treasury,  that  his  decision 
was  "  final  and  conclusive'^;  that  "  it  would  not  be  disturbed 
by  an  appeal  to  this  or  any  other  court,  or  in  any  other  way, 
without  the  authority  of  an  act  of  Congress." 

When,  therefore,  the  account  in  this  case  was  adjudicated 
by  the  Third  Auditor,  and  he  had  certified  his  judgment,  it  be- 
came a  liquidated  demand — a  demand,  in  the  language  of  the 
law,  to  be  paid  at  the  Treasury  of  the  CTnited  States.  It  was 
binding  upon  all  the  officers  of  the  government  The  case  had 
passed  from  the  jurisdiction  of  the  only  officer  to  whom  the  law 
gave  authority  to  consider  it,  and  had  become  res  judicate. 
Neither  the  Auditor  nor  any  other  officer  of  the  government 
had  control  over  it.  The  judgment  belonged  to  the  Messrs. 
Porter,  to  whom  the  law  gave  the  right  to  demand  payment  of 
it  at  the  Treasury. 

As  regards  the  effect  of  the  act  of  July  28,  1866  (14  Stat  L., 
327),  which  substitutes  for  the  fourth  section  of  the  act  of  1849 
a  provision  that  the  findings  of  the  Auditor  shall  be  submitted 
to  the  Second  Comptroller  for  revision,  it  need  only  be  said 
that  it  cannot  reach  back  to  a  matter  passed  into  judgment  in 
1861. 


Mr.  John  S.  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants: 

1.  The  court  has  not  jurisdiction,  (1)  because  the  claim  is  not 
pending  in  any  department ;  (2)  because  it  is  forever  barred  by 
the  judgment  of  this  court  in  a  former  suit;  (3)  because  the 
accounting  officers  are  forbidden  by  section  3480  to  pay  to 
James  Porter  any  claim  which  existed  prior  to  April  13, 1861 
and  in  the  absence  of  evidence  it  will  be  impossible  for  the 
court  to  say  what  is  the  share  of  Eichard  H.  Porter.  (See  Hart 
V.  U.  8.,  16  C.  Cls.  K.,  459.) 

2.  The  Third  Auditor  was  without  jurisdiction  to  make  the 
so-called  award,  and  it  is  competent  for  this  court  to  inquire 
intothe  existence  of  facts  essential  to  that  jurisdiction.    {Thomp' 
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^(m  V.  Whitman,  18  Wall.,  467 ;  Qalfin  v.  Put^e^  18  Wall,,  361  ; 
Fennoyer  v.  Neffj  96  U.  8.  R.,  730.) 

3.  Acceptance  by  claimants  of  the  $760  awarded  in  Ilea  of 
the  original  was  an  acquiescence  in  the  substitution  and  in  the 
cancellation  of  the  original  so-called  award. 

4.  The  allowance  of  May  10,  1861,  on  its  face,  shows  that  it 
was  not  the  decision  of  the  Third  Auditor.  The  words  ^^  and 
of  an  opinion  of  the  Attorney-General"  are  fatal. 

Wbldon,  J.,  delivered  the  opinion  of  the  court : 

The  subject-matter  of  the  petition  was  certified  to  this  court 
by  the  Secretary  of  the  Treasury  under  1063  of  the  JE&evised 
Statutes,  and  the  facts  are  briefly  as  follows : 

On  the  10th  day  of  May,  1861,  the  Third  Auditor  of  the 
Treasury,  under  the  act  of  the  3d  of  March,  1849,  to  provide  for 
the  payment  of  horses  and  other  property  lost  or  destroyed  ia 
the  military  service  of  the  United  States,  certified  that  the 
claimants  were  entitled  to  the  sum  of  $10,100  for  property  im- 
pressed by  order  of  Col.  A.  S.  Johnston  while  in  command  of 
the  United  States  forces  in  one  of  the  Western  Territories  in 
the  year  1857. 

The  claim  is  predicated  upon  that^  as  an  award  binding  upon 
the  United  States. 

To  the  claimants' right  of  recovery  the  defendants  interpose, 
first,  that  said  award,  made  on  the  10th  of  May,  1861,  was  re- 
considered by  the  Auditor  on  the  16th  of  April,  1864,  and  the 
same  was  by  him  annulled  by  a  second  finding  on  said  last  date ; 
second,  that  the  claim  was  prosecuted  in  this  court  in  the  year 
1875,  and  that  a  judgment  on  demuner  was  rendered,  which 
in  law  prevents  the  successful  maintenance  of  this  suit;  third, 
that  the  matter  is  res  judicate  in  the  department,  it  having 
been  passed  upon  adversely  by  all  the  Secretaries  of  the  Treas- 
ury from  the  year  1861  to  1884;  fourth,  that  the  accounting 
officers  were  forbidden  to  pay  one  of  the  claimj^nts,  James  Por- 
ter, under  section  3480,  as  shown  by  the  allegations  of  the  pe- 
tition; fifth,  that  the  Third  Auditor  was  without  jurisdiction 
to  make  the  so-called  award,  the  facts  not  being  sufficient  in 
law  to  establish  his  jurisdiction  of  the  subject-matter  of  the 
claim. 

It  is  not  necessary  to  consider  all  of  these  defenses  in  detaiL 
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The  finding  by  the  Third  Auditor  in  May,  1861,  being  unsatis- 
factory to  the  Treasury  Department,  the  Secretary  refused  to 
sign  a  warrant  for  the  amount  of  the  claim  ;  and  in  so  far  as 
he  had  the  power  to  reject  the  application  for  payment  he  did 
so.  In  April,  1864,  the  same  Auditor  reconsidered  the  ques- 
tion of  allowance  and  made  the  award  of  April  16,  1864.  It  is 
insisted  by  the  counsel  for  the  claimants  that  when  the  award 
of  1861  was  made  the  power  of  the  Auditor  was  exhausted ;  that 
the  award  of  that  date  gave  to  the  claimants  a  vested  right  for 
so  much  money ;  that  the  action  of  the  oflQcer  in  1864  was  in 
law  a  nullity  and  did  not  affect  the  legal  rights  of  the  petition- 
ers as  found  in  the  award  of  1861. 

In  the  view  which  we  have  taken  it  is  not  necessary  to  dis- 
cuss and  determine  the  power  of  the  Third  Auditor  after  the 
finding  of  May,  1861. 

Whatever  may  be  said  of  the  legal  right  of  the  officer  to  re- 
consider his  action  and  determine  a  different  result,  it  is  clear 
from  the  terms  of  the  second  finding  that  he  intended  by  his 
second  order  to  supersede  the  first  and  allow  the  sum  of  $750 
only,  instead  of  the  sum  of  $10,100. 

At  the  time  the  second  order  was  made  there  had  been  a 
contest,  extending  through  several  years,  between  the  claimants 
and  the  government,  as  to  the  payment  of  the  damages  incident 
to  the  act  of  Colonel  Johnston  in  the  year  1857 ;  that  order  was 
made  in  place  of  the  former  order  allowing  the  sum  of  $10,100 ; 
its  results  were  accepted  by  the  claimants  without  protest  or 
objection,  and  it  would  be  doing  violence  to  the  facts  shown 
in  this  case  to  assume  that  the  receipt  of  $750  was  given  and 
taken  as  a  mere  payment  on  the  amount  of  the  original  award. 

The  second  order  says,  "  This  award  is  make  in  lieu  of  award 
No.  1679,''  dated  May  10,  1861 ;  and  it  is  being  made  in  lieu  of 
said  award,  the  payment  made  under  it,  on  the  19th  day  of 
May,  1864*  must  be  held  to  be  in  lieu  of  the  money  provi«led 
by  the  first  award,  unless  an  intention  to  the  contrary  appears 
from  the  act  or  declaration  of  the  parties.  The  award  of  the 
Auditor  did  not  make  consumnate  the  claim  of  the  petitioners 
in  the  Treasury  Department. 

The  Secretary  disagreed  with  the  finding  of  that  officer  and 
refused  to  sign  a  warrant  for  its  payment,  although  he  may  not 
have  had  a  right  to  refuse.  That  was  the  condition  of  the  claim 
up  to  April,  1864,  the  t i  me  of  the  last  order.    That  refusal  made. 
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it  a  subject  of  contention,  and  when  the  new  award  was  made 
and  the  money  paid  and  accepted  under  it  without  objection  or 
protest,  it  must  be  held  as  havinfi:  been  accepted  in  lien  of 
what  was  provided  in  the  award  of  1861. 

This  court,  at  the  present  term,  in  the  case  of  Cape  Ann 
Oranite  Company  {ante^  p.  1),  has  decided  that  parties  may  save 
their  rights  against  the  receipt  of  money  in  fuil  of  a  clai  m  by  pro- 
testing against  it  as  such ;  but  where  the  circumstances  of  the 
transaction  indicate  a  purpo8e  on  both  sides  that  the  payment 
shall  operate  as  a  settlement  of  the  claim,  then  the  transac- 
tion will  have  the  legal  effect  indicated  by  both  parties. 

Under  the  act  of  1849  the  question  whether  the  property 
was  impressed  into  the  military  service  of  the  United  States 
is  a  jurisdictional  fact,  which  may  always  be  inquired  into  in 
any  subsequent  judicial  proceeding  based  upou  the  judgment 
or  award  of  the  Auditor.  Even  the  judgment  of  a  court  of 
general  jurisdiction  may  always  be  attacked,  either  upon  the 
question  of  the  jurisdiction  of  the  person  or  subject  matter  of 
the  controversy.  {Thompsonv.  Whitman^  18  Wall.,  4>7  ;  Oulpin 
V.  Page,  18  Wall.,  351 ;  Pennayer  v.  Niff,  96  U.  S.  B.,  730.) 

The  findings  show  that  the  Third  Auditor  was  without  juris- 
diction in  making  the  first  award. 

In  the  year  1874  a  suit  was  commenced  in  this  court  by  the 
petitioners,  founded  on  the  same  cause  of  action  embraced  in  the 
petition  in  this  case.  To  the  petition  a  general  demurrer  was 
filed  by  the  United  States,  and,  by  the  consent  of  the  attorneys 
for  the  claimants,  said  demurrer  was  sustained  and  cause  dis- 
missed. That  in  legal  effect  in  this  court  is  equivalent  to  a 
judgment  on  the  merits  of  the  case,  and  operates  in  law  as  a 
bar  to  the  petitioners'  right  to  recover  in  this  proceeding. 
(Gould's  Pleading,  page  444,  sec.  43 ;  2  Black.  B.,  827 ;  1  Mod., 
207 ;  Meigs's  Case^  ante,  p.  181.) 

For  the  reason  suggested  in  this  opinion  it  is  the^judgment 
of  the  court  that  the  petition  be  dismissed. 

NoTT,  J.,  concurring  : 

I  assent  to  so  much  of  the  opinion  of  the  court  as  holds  that 
the  Thlnl  Auditor  was  without  jurisdiction  of  the  claim,  and 
that  the  present  action  is  barred  by  the  recovery  in  the  former 
suit. 
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GEORGE  K.  OTIS  v.  THE  UNITED  STATES. 

[No.  14245.    Decided  May  11,  1885.] 

On  the  Proofs. 

The  claimant  holds  two  contracts,  the  one  for  *^ maiUmessenger  9ervioe  in 
the  eUjf  of  New  Torky"  the  other  for  *^  mail'StaHon"  serytce.  The 
first  prohihits  additional  compensation  for  additional  service ;  the 
second  allows  it.  The  qnestions  presented  are:  Whether  certain  ad- 
ditional services  fall  under  the  one  contract  or  the  other  f  Whether 
the  certificate  of  the  New  York  postmaster  is  conclasive  against  the 
government  f  Whether  the  restriction  of  the  first  contract  pre- 
cludes the  contractor  from  recovering  additional  compensation  where 
the  new  service  was  rendered  beyond  the  limits  of  the  city  of  New 
York! 
I.  Where  mails  in  the  city  of  New  Yqrk  were  collected  at  a  post-office 
station  and  delivered  at  a  railroad  depot,  the  service,  being  local, 
came  within  the  local  contract  for  mail-station  service,  and  not 
within  the  transfer  contract  for  mail- messenger  service. 
n.  Where  mails  were  conveyed  from  the  city  post-office  to  the  Harlem 
Railroad  depot,  the  service,  being  between  the  central  office  and  a 
railroad  depot,  was  a  transfer  service,  and  within  the  mail-messen- 
ger contract. 

III.  The  certificate  of  the  New  York  postmaster  is  competent  to  prove  the 
necessity  for  and  due  performance  of  a  mail-transportation  service 
in  that  city,  but  cannot  be  admitted  to  determine  as  a  matter  of 
law  under  which  of  two  contracts  a  service  was  rendered. 

rV.  Though  a  city-transfer  contract  provides  for  "new  or  additional  mail- 
me9seng<r  or  trantfer  service  in  said  dty  **  '*  without  additional  eompenea- 
fton,'^  yet  the  post-office  cannot  compel  the  contractor  to  take  the 
mails  to  another  city,  over  the  line  of  another  contractor,  for  delivery 
there  to  him,  unless  there  be  a  specific  provision  therefor  in  the  con- 
tract. 
V.  Where  "  new  or  additional  service"  may  be  required  of  a  contractor 
without  increased  compensation,  it  must  be  construed  to  mean  serv- 
ice similar  in  nature  to  that  embraced  in  the  general  intent  of  the 
contract,  and  not  an  Increase  of  an  exceptional  serqice  specifically 
provided  for,  which  properly  might  form  part  of  another  instru- 
ment. 

YI.  1.  contract  prepared,  at  the  post-office,  leaving  to  the  contractor  no 
choice  as  to  form  or  phroseology,  must  be  construed  in  a  doubtful 
case  in  favor  of  Justice  and  against  the  government. 
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The  Reporters*  Btatement  of  the  case :   - 
The  following  are  the  facts  as  found  by  the  oonrt : 
I.  The  defendants  advertised  for  carrying  the  mailfl  in  New 
York  Oity  as  follows  : 

**  Mail'Station  service^  New  York  City. 

"  Post-Officb  Depabtmbnt, 

«  Washington,  March  1, 1877. 
^*  Proposals  will  be  received  at  the  contract  office  of  this  de- 
partment until  3  p.  m.  of  April  7, 1877  (to  be  decided  on  or  be- 
fore the  10th  of  April  following),  for  carrying  the  mails  of  the 
United  States  from  July  1, 1877,  to  June  30,  1881,  in  the  city 
of  New  York,  as  herein  specified."    (Route  No.  6636,  E.,  p.  12.) 

Which,  after  designating  the  points  to  and  firom  which  the 
mails  should  be  carried,  provided  as  follows: 

^^  It  is  to  be  understood  and  agreed  that  any  increase  in  the 
service  which  maybe  rendered  necessary  by  the  removal  to 
other  localities  of  any  of  the  above-named  stations,  or  by  any 
other  cause,  may  be  ordered  by  the  Postmaster-Oeneral,  and 
shall  be  paid  for  pro  rata;  and  also  that  compensation  pro 
rata  shall  be  deducted  in  case  of  decrease  in  said  service  caused 
by  any  such  removal  or  by  the  discontinuance  of  any  of  said 
stations." 

Under  this  advertisement  the  claimant  made  the  following 
proposal: 

^^  The  undersigned,  George  K.  Otis,  whose  post-office  address 
is  New  York,  county  of  N.  Y.,  StAte  of  N.  Y.,  proi)oses  to  carry 
the  mails  of  the  United  States  from  July  1,  1877,  to  June  30, 
1881,  on  route  No.  6636,  between  New  York  City  post-office  and 
branch  offices,  State  of  New  York,  under  the  advertisement  of 
the  Postmaster  General  dated  March  1,  1877,  "with  celerity, 
certainty,  and  security,"  for  the  sum  of  fourteen  thousand  nine 
hundred  ($14,900)  dollars  per  annum;  and,  if  this  proposal  is 
accepted,  he  will  enter  into  contract,  with  sureties  to  be  ap- 
proved by  the  Postmaster-General,  within  the  time  prescribed 
in  said  a<lvertisement. 

"  This  proposal  is  made  with  full  knowledge  of  the  distance 
of  tlie  route,  the  weight  of  the  mail  to  be  carried,  and  all  other 
particulars  in  reference  to  the  route  and  service ;  and  also  after 
careful  examination  of  the  laws  and  instructions  attached  to 
:idvertisemeut  of  mail  service. 

"Dated  April  5,  1877." 

This  proposal  was  accompanied  by  a  bond,  as  required  by 
law,  and  was  accepted  by  the  defendants,  when  a  contract  was 
entered  into  between  the  claimant  and  defendants. 
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So  TDuch  of  it  is  here  set  forth  as  may  be  necessary  to  pre- 
sent the  points  in  the  case: 

^«  Rente  Ko.  6636.     $14,900  per  annnm. 

"35  William  St.,  New  York  City,  K.  Y. 

"This article  of  contract,  made  the  13th  day  of  April,  1877, 
between  the  United  States  of  America  (acting:  in  this  behalf  by 
D.  M.  Key,  Postmaster-General)  and  George  K.  Otis,  contractor, 
and  Samuel  L.  M.  Barlow  and  John  O.  Evans,  as  sareties,  wit- 
nesseth : ' 

"  That  whereas  the  proposal  of  the  said  George  K.OtivS,  under 
the  advertisement  of  the  Postmaster-General  dated  March  Ist, 
1877,  for  the  performance  of  the  mail-station  service  at  the 
city  of  New  York,  in  the  said  advertisement  described,  at  and 
for  the  sum  of  fourteen  thousand  nine  hundred  dollars  per 
year,  for  and  during  the  term  beginning  on  the  first  day  of 
July,  1877,  and  ending  June  thirtieth,  1881,  has  been  accepted 
by  the  Postmaster-General : 

"Now,  therefore,  the  said  contractor  and  his  sureties  do, 
jointly  and  severally,  undertake,  covenant,  and  agree  with  the 
United  States  of  America  to  carry  the  mail  of  the  United  States, 
using  such  proper  means  therefor,  and  particularly  the  wagons 
hereinafter  described,  as  may  be  necessary  to  transport  the 
whole  of  said  mail,  whatever  may  be  its  size  or  weight,  during 
the  term  of  this  contraet. 

•  •*•*•* 

"And  any  new  or  additional  mail-station  service  which  may 
become  necessary  and  be  required  by  the  Postmaster-General 
during  the  term  of  this  contract. 

•  •••••• 

"  It  is  further  understood  and  agreed  that  any  increase  in 
the  service  which  may  be  rendered  necessary  by  the  removal 
to  other  localities  of  any  of  the  above-named  stations,  or  by 
any  other  cause,  may  be  ordered  by'the  Postmaster-General, 
and  shall  be  paid  for  pro  rata ;  and  also  thac  compensation  pro 
rata  shall  be  deducted  in  case  of  decrease  in  said  service 
caused  by  any  such  removal  or  by  the  discontinuance  of  any 
of  said  stations." 

The  claimant,  while  engaged  in  carrying  the  mails  under  this 
contract,  and  also  under  the  contract  for  mail-messenger  serv- 
ice set  forth  in  finding  ii,  was  directed  by  the  postmaster  in 
New  York  City  to  perform  the  following  trips:  Eighteen  round 
trips  per  week  from  Station  E,  No.  465  Eighth  avenue,  to  the 
Hudson  River  Bailroad  depot,  Thirtieth  street  and  Tenth  ave- 
nue ;  six  trips  per  week  from  post-ofiice  to  Harlem  Railroad 
depot,  Forty-second  street  and  Fourth  avenue,  6.30  a.  m.  train. 
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These  trips  were  daly  performed.  The  service  between  Station 
E  and  the  Hudson  River  Railroad  depot  amounted  to  2,784 
miles;  the  allowance  therefor  under  the  station-service  con- 
tract in  this  findiug  set  forth  would  be  $657.58.  The  service 
between  the  post-office  aud  the  Harlem  Railroad  depot  amounted 
to  2,607.82  miles ;  the  allowance  therefor  under  the  station- 
service  contract  in  this  finding  set  forth  would  be  $615.97. 
The  claimant  duly  rendered  Accounts  for  this  service,  verified 
under  oath,  each  account  having  the  following  title,  omitting 
the  dates: 

"The  Post-Office  Department  to  George  K.  Otis,  contractor. 

,  "For  extra  service  in  conveying  the  United  States  mails  on 
route  No.  6636,  New  York  City.^ 

Appended  to  each  account  was  the  following  certificate: 

"I  do  hereby  certify  that  the  service  as  stated  in  the  foregoing 
account  was  necessary  and  was  duly  performe<l  by  G-eorge  K. 
Otis,  in  pursuance  of  orders  issued  from  this  office. 

"  T.  L.  James,  P.  M.^ 
"Per  H.  G.  Pearson,  Astft  P.  M? 

These  certificates  were  dated  at  the  New  York  post-office. 
II.  The  defendants  also  advertised  for  carrying  mails  in  New 
York  City  on  route  No.  6635,  as  follows : 

"  Mail-messenger  service^  New  TorJc  City. 

"  Post  Office  Department, 

"  Washingtofij  March  1, 1877. 

"  Route  ]?ro.  6635. 

• 

"  Proposals  will  be  received  at  the  contract  office  of  this  de- 
partment until  3  p.  m.  of  April  7, 1877  (to  be  decided  on  or  be- 
fore April  10th  following),  for  carrying  the  mails  of  the  United 
States  between  the  post-office  in  the  city  of  New  York  and  the 
railroad  stations  and  steamboat  landings,  and  between  the  sev- 
eral stations  where  transfer  service  is  required,  from  July  1, 
1877,  to  June  30, 1881. 

•  *  •  •  *  •  • 

^^The  following  schedule  shows  the  mail-messenger  and 
transfer  service  now  required  at  New  York  ;  but  the  accepted 
bidder  under  this  advertisement  will  be  required  to  perform, 
without  a<<lditional  compensation,  any  and  all  new  or  additional 
service  that  may  become  necessary  during  the  term  of  the  con- 
tract, whether  to  and  between  depots  and  landings  now  estab- 
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lished  or  those  which  may  be  hereafter  established.  Bids  mast 
be  made  with  this  distiuct  understaudiug,  and  must  Dame  the 
amount  per  anunm  for  the  whole  service,  aud  not  by  the  trip. 
There  will  l>e  no  diminution  of  compensation  on  account  of  the 
discontinuance  of  such  jmrtions  of  the  service  as  may  become 
unnecessary  during:  the  contract  term,  but  deductions  will  be 
made  for  neglect  of  duty. 

•  •  •  *  •  •  • 

'*  Proposals  should  be  sealed,  superscribed  *  Proposals  for 
mail  messenger  service,  New  York,  N.  Y.,'  and  addressed  to 
the  Second  Assistant  Postmaster-General,  Post-Office  Depart- 
ment, Washington,  D.  C. 

^^ Schedule  ofsermee  now  required. 
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"  TBANSFEBS. 

"Grand  Central  depot  to  Erie  Railway,  3.35  miles,  six  times 
a  week. 

"Grand  Central  depot  to  Pennsylvania  Railroad,  3.55  miles, 
twenty-four  times  a  we«k. 

*•  Grand  Central  depot  (Boston  line)  to  Grand  Central  depot 
{New  York  Central  and  Hudson  River  line),  .35  of  a  mile,  often 
as  required. 

"  Tbe  transfrr  service  to  include  the  conveyance  of  all  cases 
of  poHi -office  sup}>lies  for  transit  through  the  city." 

In  ans\ver  to  this  advertisement  the  claimant  submitted  the 
following  proposal : 
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Beportcrs'  BlaleaieBt  of  Ihe  case. 

"  The  undersiffued,  George  K.  Otis,  whose  post-office  address 
is  New  York,  county  of  New  York,  State  of  New  York,  pro- 
poses to  carry  the  mails  of  the  Uuited  States  from  July  1, 1877, 
to  June  30,  1881,  on  mail-messenger  route  No.  6635,  between 
the  post-office  at  New  York  City  and  the  railroad  stations  and 
steamship  landings  in  said  city,  including  transfers  between 
stations,  and  un<ler  the  advertisement  of  the  Postmaster-Gen- 
eral dated  March  1,  1877,  for  the  annual  sum  of  fifty-seven 
thousand  nine  hundred  ($57,900)  dollars  per  annum ;  and  if 
this  proposal  is  accepted,  he  will  enter  into  contract,  with  sure- 
ties to  be  approved  by  the  Postmaster-General,  within  the  time 
prescribed  in  said  advertisement. 

**  This  proposal  is  made  after  due  inquiry  into  and  with  full 
knowledge  gf  all  particulars  in  reference  to  the  service,  and  also 
alter  c  ireful  examination  of  the  conditions  attached  to  the  ad- 
vertisement, and  with  the** — 

This  proposal  was  accompanied  by  a  bond,  as  was  required 
by  law,  and  was  accepted,  and  the  parties  entered  into  the  fol- 
lowing contract: 

"UNITED  STATES  OP  AMEBIGA. 

"  Mailme^senger  service  in  the  city  of  New  Yorkfnym  July  first, 
1877,  to  June  thirtieth^  1881. 

"  35  William  Stbebt,  Nbw  Yobk  City,  N.  Y. 

"  Route  No.  6635.    $57,900  per  annum. 

"  This  article  of  contract,  made  the  13th  day  of  April,  1877, 
between  the  United  States  of  America  (acting  in  this  behalf 
by  D.  M.  Key,  Postmaster-General)  and  George  K.  Otia,  oob- 
tractor,  and  Samuel  L.  M.  Barlow  and  John  O.  Evans,  as  sure- 
ties, witnesseth : 

"That  whereas  the  proposal  of  the  said  George  K.  Otis,  un- 
der the  advertisement  of  the  Postmaster-General  dated  March 
first,  1877,  for  the  performance  of  the  mail-messenger  service 
at  the  city  of  New  York  in  the  said  advertisement  described, 
at  and  for  the  sum  of  fifty-seven  thousand  nine  hundred  dollars 
per  year,  for  and  during  the  term  beginning  on  the  first  day  of 
July,  1877,  and  ending  June  thirtieth,  1881,  has  been  accepted 
by  the  Postmaster-General : 

^^Now,  therefore,  the  said  contractor  and  his  sureties  do, 
jointly  and  severally,  undertake,  covenant,  and  agree  with  the 
United  States  of  America  to  carry  the  mails  of  the  United  States, 
using  such  proper  means  therefor,  and  particularly  the  wag4»is 
hereinafter  described ,  as  m  ay  be  necessary  to  transport  the  whole 
of  said  mail,  whatever  may  be  its  size  or  weight,  during  the 
term  of  this  contract,  as  follows,  to  wit: 
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Reporters'  statemeat  of  the  case. 

*'From  the  New  York  City  post-office  to  the  Peiiusjlvania 
Eailroad  depot  (Jersey  City)  fifty- four  (54)  time^  per  week; 
retarning  from  said  depot  to  post-office  twenty -seveu  (27)  times 
per  week. 

"  From  the  New  York  City  post-office  to  the  Peonsylvania 
Bailroad  depot  (feet  of  Cortlandt  street)  and  back  fifty  (50)  limes 
per  week. 

"From  the  New  York  City  post  office  to  the  Brie  Railway 
depot  forty-three  (43)  times  per  week ;  returning  from  said 
depot  to  i)ost  office  fifty-seven  (57)  times  per  week. 

"  From  the  New  York  City  post-office  to  the  depot  of  the 
Northern  Railroad  of  New  Jersey  and  back  twelve  (12)  times 
per  week. 

"  From  the  New  York  City  post-office  to  the  New  Jersey  and 
New  York  Railroad  depot  eighteen  (18)  times  per  week;  re- 
turning from  said  depot  to  post-office  twenty-four  (24)  times 
per  week. 

"  From  the  New  York  City  post-office  to  the  Mont  Clair  and 
Greenwood  Lake  Railroad  depot  and  back  six  (G)  times  per 
week. 

**From  the  New  York  City  post-office  to  the  New  Jersey 
Midland  Railroad  depot  and  back  six  (6)  times  per  week. 

"  From  the  New  York  City  post-office  to  the  depot  of  the 
Central  Railroad  of  New  Jersey  forty-nine  (49)  times  per  week ; 
returning  from  said  depot  to  post-office  thirty-seven  (37)  times 
per  week. 

'♦  From  the  New  York  City  post-office  to  the  Delaware,  Lack- 
awanna and  Western  depot  thirty-six  (36)  times  per  week ;  re- 
turning from  said  depot  to  post-office  forty-two  (42)  times  per 
week. 

"  From  the  New  York  City  post-office  to  the  New  York  and 
New  Haven  Railroad  depot  fifty  (50)  times  per  week ;  return- 
ing from  said  depot  to  post-office  forty-four  (44)  times  per 
week. 

"  From  the  New  York  City  post-office  to  the  New  York  and 
Harlem  Railroad  depot  and  back  eighteen  (18)  times  per  week. 

"  From  the  New  York  City  post-office  to  the  New  York  Central 
and  Hudson  River  Railroad  depot  forty-five  (45)  times  per 
week  5  returning  from  said  depot  to  post-office  seventy-one  (71) 
times  per  week. 

**  From  the  New  York  City  post-office  to  the  New  Jersey 
Southern  Railroad  depot  and  back  twelve  (12)  times  per  week. 

"  From  the  New  York  City  post  office  to  the  Staten  Island 
Railroad  depot  and  back  eighteen  (18)  times  per  week. 

**  From  the  New  York  City  post-office  to  the  Fall  River  boat 
landing  six  (6)  times  per  week ;  returning  from  said  landing  to 
post-office  seven  (7)  times  per  week. 

"From  the  New  York  City  post-office  to  the  Long  Island 
Bailroad  depot  and  back  thirty -six  (36)  times  per  week. 
2286  0  CLS 21 
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Beporters*  BtatoMeiit  of   the  ease. 
"  TRANSFERS. 

<'  Grand  Central  depot  to  Erie  Railway  six  times  a  week. 

"Grand  Central  depot  to  Pennsylvania  Kailroad  twenty- 
four  times  a  week. 

"  Grand  Central  depot  (Boston  line)  to  Grand  Central  depot 
(New  York  Central  and  Hudson  River  line)  as  often  as  re- 
quired. 

"  The  transfer  service  to  include  the  conveyance  of  all  cases 
of  post-office  supplies  arriving  for  transit  through  the  city,  each 
and  every  transfer  to  be  made  as  often  as  may  be  require*!  by 
the  Postmaster  General,  the  transter  service  to  include  the  con- 
veyance of  all  cases  of  post  office  supplies  arriving  for  transit 
through  the  city ;  and  will  do  and  perform  all  other  mail-mes- 
senger and  transfer  service  now  being  ))ertormed  in  the  said 
city  of  New  York,  and  any  and  all  new  or  additional  mail-mes- 
senger or  transfer  service  in  the  said  city,  whether  to  and  be- 
tween depots  and  landings  now  established  and  those  which 
may  hereafter  be  established,  which  may  become  necessary 
and  be  required  by  the  Post  master- General  during  the  time  of 
this  contract,  without  additional  compensation,  said  service  to 
be  performed  at  such  hours  of  arrival  and  departure  at  and 
from  the  above-designated  points  or  places,  or  those  which  may 
be  hereafter  established,  as  the  i)Ostmaster  at  New  York  City 
may  order  and  direct. 

•  •••••• 

"It  is  hereby  stipulated  and  agreed  that  the  Postmaster- 
General  may,  if  it  be  required  by  the  public  interest,  order  new 
or  additional  service  which  may  become  necessary  to  be  per- 
formed, which  shall  be  performed  without  additional  compen- 
sation ;  also  that  he  may  discontinue  or  curtail  the  service,  in 
whole  or  in  part,  if  in  his  judgment  the  public  interest  shall  so 
require,  he  allowing  as  lull  indemnity  to  the  contractor  one 
month's  extra  ])ay  on  the  amonnt  of  service  dispensed  with,  and 
a  pro  rata  compensation  for  the  amount  of  service  retained  and 
continued." 

III.  While  the  claimant  was  engaged  in  the  performance  of 
this  contract,  the  defendants,  on  the  12th  day  of  November,  1878, 
directed  him  to  transport  mails  which  theretofore  had  been 
transferred,  as  required  by  the  contract,  "from  the  New  York 
City  post-office  to  the  Pennsylvania  Railroad  depot  (foot  of 
Cortlandt  street)  and  back  fifty  times  per  week,"  across  the 
Hudson  River  to  the  Pennsylvania  Railroad  dej[K)t  at  Jersey 
City,  in  the  State  of  New  Jersey.  This  service  the  claimant 
performed  from  November  12,  1878,  to  July  1, 1881.    The  pro 
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OplBloB  or  (he  eovrt. 

rata,  which  is  also  the  reasonable  value  of  the  service,  is  the- 
sum  of  $15,787.78. 

lY.  When  the  contract  between  the  claimant  and  defendants- 
was  executed,  this  extra  service  was  being  performed  by  the 
Pennsylvania  Railroad  Company,  under  contract  with  the 
United  States. 

V.  The  claimant  duly  filed  his  account  for  such  extra  serv- 
ice in  the  Post-Office  Department,  where  it  was  pending  until 
the  iillng  of  his  petition  in  this  court. 

Mr,  James  Coleman  and  Mr.  John  K  Abney  for  the  claim- 
ant. 

Mr.  John  8,  Blair  (with  whom  was  the  Assistant  Attornei/- 
Oeneral)  for  the  defendants. 

Davis,  J.,  delivered  the  opinion  of  the  court: 
In  the  spring  of  1877  the  claimant  contracted  to  transport 
the  mails  between  the  United  iStates  post-office  in  New  York 
City  and  various  railroad  stations  and  steamboat  landings,  and 
also  to  transfer  certain  through  mails  from  one  railroad  station 
to  another.  The  route  covered  by  this  agreement  was  known 
as  No.  6635.  The  contract  ran  for  four  years  from  July  1,  1877, 
and  the  service  was  designat-ed  <<  mail-messenger  service  in  the 
city  of  New  York."  Among  other  things  the  claimant  agreed 
in  this  contract  to  carry  the  mails  from  the  city  post-office  "  to 
the  Peniisylvania  Railroad  depot  (foot  of  Gortlandt  street)  and 
back  fifty  times  per  week ; "  and  that  for  any  new  or  additional 
service  in  "said  city"  which  he  might  be  ordered  to  perform 
he  should  not  receive  additional  compensation.  A  nother  clause 
in  the  contract  also  prohibits  the  allowance  of  additional  com- 
pensation for  additional  service,  but  omits  the  limiting  words 
**in  said  city."  It  is  upon  the  interpretation  of  these  two  ap- 
parently inconsistent  clauses  that  this  branch  of  the  case  turns^ 
for  the  claimant  alleges  that  after  entering  upon  the  perform- 
ance of  the  contract  he  was  ordered  to  extend  some  of  his  Oort- 
landt-street  trips  to  Jersey  City ;  this  service  he  contends  was 
extra;  and  as  it  was  not  performed  in  the  city  of  New  York,  he 
believes  himself  entitled  to  compensation  therefor. 

The  claimant  also  contracted  in  the  spring  of  1877  to  carry 
the  mails  between  the  city  post-office  and  various  sub-post- 
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OpiBloii  or  the  eovrt. 

offices  or  post-office  stations  in  New  York.  The  route  is  known 
as  No.  6636,  and  the  caption  of  the  contract  shows  it  to  be  for 
"  mail-atation  service  in  the  city  of  New  York."  The  term  was 
the  same  as  that  of  the  messenger  contract,  to  wit,  four  years 
from  July  1,  1877. 

While  the  claimant  was  performing  this  contract  he  was  or- 
dered to  transport  the  mail  eighteen  round  trips  per  week  be- 
tween Station  B  and  the  Hudson  River  Railroad  depot,  and 
also  to  make  six  trips  each  week  from  the  city  post-office  to  the 
Harlem  Railroad  depot.  Neither  of  these  services  was  named 
ill  the  station  contract,  but  that  instrument  provided  that  any 
increase  in  mail-station  service  should  be  paid  for  pro  rata,  aud 
the  claimant,  holding  these  trips  to  be  extra  service  under  this 
contract,  asks  compensation  therefor,  to  which,  it  is  not  dis- 
puted, he  is  entitled  if  the  service  was  rendered  under  the  sta- 
tion contract,  and  not,  as  the  government  contends,  under  the 
messenger  contract. 

The  claimant  puts  in  evidence  certificates  of  the  postmaater 
in  New  York  City,  which  are  annexed  to  the  accounts  for  the 
extra  trips,  presented  after  they  had  been  performed.  These 
certificates  state  that  the  service  as  shown  in  the  accounts  was 
necessary,  and  duly  performed  under  orders  issued  from  the 
post-office,  and  are  objected  to  by  the  defendants  so  far  as  they 
may  be  used  to  prove  under  which  contract  the  service  was 
performed,  or  that  orders  had  been  theretofore  issued  from  the  > 

post-office  directing  the  claimant  to  perform  it.  I 

As  to  the  eighteen  trips  from  Station  £,  the  certificate,  If  ad-  I 

mitted,  would  be  merely  cumulative,  for  the  trips  were  in  flEM^t 
made,  and  on  its  face  the  service  is  station  and  not  messenger 
service;  the  mails  were  collected  at  a  post-office  station,  and 
the  fact  that  they  were  delivered  at  a  railroad  depot  and  not  at 
another  post-office  station,  or  at  the  city  post-office,  is  not  of 
consequence,  as  we  find  in  this  contract  provision  for  the  trans- 
fer of  mails  to  and  from  stations  of  the  Elevated  Railroad ;  and, 
further,  the  general  purpose  of  the  messenger  contraci  is  not 
directed  to  such  purely  local  service  as  this. 

The  trips  between  the  city  post-office  and  the  Harlem  BaU- 
road  stand  upon  a  very  different  foundation.  Upon  their  face 
they  clearly  fall  within  the  messenger  contract,  connecting,  as 
they  do,  the  central  office  with  a  railroad  depot,  and  nothing 
except  the  postmaster's  certificate  appears  in  the  record  tending 
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Opinion  of  the  covrl. 
to  show  (even  if  that  be  of  consequence)  that  the  mails  carried^ 
were  in  fact  intended  for  a  substation.  It  is  conceded  by  the 
defendants  that  this  certificate  is  competent  to  prove  the  ne- 
cessity and  due  performance  of  the  service,  but  that  it  cannot 
go  further.  This  point,  is  well  taken.  To  admit  the  document 
as  proof  of  the  particular  contract  under  which  the  work  was 
done  would  involve  an  acceptance  of  the  postmaster's  conclu- 
sion of  law,  based  upon  his  interpretation  of  the  two  contracts 
in  the  light  of  facts  not  before  the  court,  and  which  is  contrary 
to  the  evidence  here  produced. 

Returning  now  to  the  claim  for  increase  of  trips  between 
Gortlandt  street  and  Jersey  City,  the  claimant  urges  that  this 
service,  not  being  within  the  geographical  limits  of  New  York 
City,  does  not  fall  within  clauses  prohibiting  extra  compensa- 
tion for  new  or  additional  service,  and,  further,  tbatthe  service 
was  not  new  or  additional  within  the  true  meaning  of  the 
agreement  Both  these  propositions  the  counsel  for  the  gov- 
ernment deny,  contending  that  as  the  claimant,  in  addition  to 
the  Gortlandt-street  trips,  agreed  specifically  to  carry  mails  to 
Jersey  City  fifty-four  times  each  week,  the  extra  trips  to  that 
point  fall  within  the  prohibitory  clauses.  To  sustain  this  con- 
tention, which  has  been  fully  and  ably  presented,  it  must  be 
shown  that  the  second  clause,  broadly  prohibiting  extra  com- 
pensation for  new  or  additional  service,  limits  the  first  clause,, 
which  confines  the  prohibition  to  additional  service  within  the 
city  limits.  The  main  object  of  the  contract  was  to  secure  th& 
safe  and  speedy  transfer  of  mails  between  the  city  post-office 
and  the  railroad  and  steamboat  lines.  It  was  intended  to  pro- 
vide a  connection  between  the  principal  city  office  and  the  rail- 
road  and  steamboat  system,  and  between  different  links  of  this 
system.  Such  being  the  purpose  of  the  instrument,  and  the 
Pennsylvania  Company  having  its  terminus  in  New  York,  it 
would  naturally  be  interred  that  a  delivery  of  mails  intended 
for  that  company  at  its.  Gortlandt-street  depot  would  be  suf- 
ficient, and  any  exceptions  to  this  course  would  be  divstinctly 
set  forth  and  limited  to  those  specifically  named.  That  is,  that 
a  contract  for  the  transfer  of  mails  in  a  city  would  not  call  for 
their  delivery  in  another  city,  over  a  portion  of  the  line  of  the 
very  company  into  whose  custody  they  were  ultimately  to  be 
given,  unless  specific  agreement  were  made  to  that  effect* 
Among  the  routes  specified  as  let  to  the  claimant  were  several 


326  Otis  v.  United  States. 


opinion  of  the  conrt. 
requiring  delivery  in  cities  outside  of  New  York,  as  the  fifty- 
four  trips  to  Jersey  City  already  mentioned  and  others  to  Ho- 
boken  and  to  Long  Island  City.  The  trips  were  named  in  the 
<K)ntract,  their  number  and  length  were  set  forth  ia  the  adver- 
tisement in  detail,  and  if  we  stop  here  the  claimant  can  be  held 
only  to  the  performance  of  the  exact  service  specified. 

There  appears,  however,  in  the  agreement  this  clause:  "And 
[the  contractor]  will  do  and  perform  any  other  mail-messenger 
and  transfer  service  now  being  performed  in  the  said  city  of 
New  York,  and  any  and  all  new  or  additional  mail-messenger 
or  transfer  service  in  the  said  city,  whether  to  and  between  de- 
pots and  landings  now  established  and  those  which  may  here- 
after be  established,  which  may  become  necessary  and  be  re- 
quired by  the  Postmaster-General  during  the  time  of  this  con- 
tract, without  additional  compensation.'' 

This  distinctly  confines  the  extra  service  to  the  city  limits ; 
but  further  on  appears  the  provision  *'  that  the  Postmaster- 
General  may,  if  it  be  required  by  the  public  interest,  order  new 
or  additional  service  which  may  become  necessary  to  be  per- 
formed, which  shall  be  performed  without  additional  compen- 
aation." 

As  we  have  seen,  the  contract,  the  proposal,  and  the  adver- 
tisement aimed  generally  at  mail  transfer  within  the  city  limits; 
farther,  it  appears  that  the  Pennsylvania  Railroad,  at  the  date 
of  the  contract,  was  carrying  mails  across  its  ferry  from  Cort- 
landt  street  to  Jersey  City ;  it  is  therefore  fair  to  assume  that 
in  the  minds  of  the  parties  the  Jersey  City  trips  named  in  the 
contract  were  regarded  as  exceptional,  and  not  subject  to  the 
same  rules  as  to  extra  compensation  for  additional  trips  as  the 
transfer  service  within  the  city  limits.  It  is  a  natural  inference 
that  if  the  government  desired  this  contractor,  under  a  city- 
transfer  contract,  to  take  mails  to  another  city,  over  the  lines  of 
another  contractor,  for  delivery  there  to  this  other  contractor, 
specific  provision  therefor  would  have  been  made. 

The  '*  new"  service  contemplated  was  service  similar  in  its 
nature  to  that  embraced  in  the  general  intent  of  the  contract, 
such  as  that  becoming  necessary  through  the  establishment  of . 
a  new  railroad  station  or  steamboat  landing  in  New  York,  while 
<<  additional"  service  was  to  be  an  increase  of  the  service  which 
the  contract  as  a  whole  contemplated,  not  an  increase  of  an  ex- 
ceptional service  which  more  properly  might  form  part  of  an- 
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other  instrament.  Certainly  the  term  "  new  or  additional  serv- 
ice" was  not  intended  to  cover  the  transfer  from  one  contractor 
to  another  of  an  existing  service  previously  performed  by  the 
one  for  pay,  and  which,  under  the  defendants'  interpretation, 
the  other  must  render  gratuitously.  This  would  be  a  chani;e  of 
service,  not  service  new  or  additional  to  that  prescribed  in  the 
agreement. 

In  the  construction  of  this  contract  the  government  can  claim 
no  other  or  more  favorable  rule  than  a  private  individual,  and 
as  it  is  well  known  that  instruments  of  this  character  are  pre- 
pared by  the  Post-Offlce  Department,  leaving  to  the  contractor 
no  choice  as  to  form  or  phraseology,  that  construction  roust  be 
adopted  which  is  more  to  the  advantage  of  the  claimant.  Au- 
thority for  this  is  found  in  Noonan  v.  Bradley  (9  Wallace,  407), 
where  the  court  said :  **  If  there  were  any  doubt  as  to  the  con- 
struction which  should  be  given  to  the  agreement  of  the  intes- 
tate, that  construction  should  be  adopted  which  would  be  more 
to  the  advantage  of  the  defendant,  upon  the  general  ground 
that  a  party  who  takes  an  agreement  prepared  by  another,  and 
upon  its  faith  incurs  obligations  or  parts  with  his  property, 
should  have  a  construction  given  to  the  instrument  favorable 
to  him,  and  on  the  further  ground  that  when  an  instrument 
is  susceptible  of  two  constructions — the  one  working  injustice 
and  the  other  consistent  with  the  right  of  the  case — ^that  one 
should  be  favored  which  standeth  with  the  right." 

In  construing  the  conflicting  clauses  of  this  agreement  we 
have  followed  the  rule  laid  down  in  Oibhom  v.  The  United  Staiee 
{15  O.  01s.  B.,  174),  where  the  court,  speaking  by  Judge  Nott, 
said:  ^<  When  it  becomes  the  duty  of  a  court  to  ascertain  the 
true  construction  which  should  be  given  to  a  disputed  article  of 
a  contract,  there  are  three  things  which  ordinarily  should  be  the 
subject  of  consideration :  1st,  the  circumstances  known  to  both 
parties  which  preceded  and  attended  the  making  of  the  con- 
tract, in  the  light  of  which  it  should  be  interpreted  ^  2d,  the 
general  purpose  of  the  contract  and  those  specific  provisions 
which  directly  or  indirectly  bear  upon  and  affect  the  provision 
which  is  the  subject  of  controversy;  3d,  the  language  and  ef- 
fect of  the  clause  or  article  to  which  a  construction  must  be 
applied." 

The  circumstances  surrounding  the  contract  point  generally 
to  transfer  within  the  city.    The  purpose  of  the  parties  was  to 
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connect  the  great  transportation  lines  with  each  other  and 
with  the  city  post-office,  and  one  of  these  lines  was  the  Penn- 
sylvania Railroad,  with  its  terminus  in  New  York.  The  con- 
tingency contemplated  by  the  contractor  under  which  new  or 
additional  service  could  be  required  was  the  establishment 
within  the  city  of  new  railroad  depots  or  an  increase  in  bulk  of 
mails  carried  on  the  city  routes.  It  could  not  have  been  as- 
sumed by  the  cont^actor  or  his  sureties  that  under  the  guise 
of  new  or  additional  service  transportation  previously  per- 
formed by  the  railroad  company  for  pay  was  to  be  i>erformed 
by  hiih  without  pay  over  that  company's  line.  The  question 
of  the  amount  of  compensation  is  disputed,  the  government 
contending  for  a  pro  rata  allowance  based  upon  the  total  con- 
sideration named  in  the  contract^  while  the  claimant  asks  a 
quantum  meruit  and  the  amount  actually  disbursed  for  ferri- 
age. As  we  And  that  in  either  aspect  of  the  case  the  allowance 
would  be  the  same  in  amount,  it  is  not  necessary  to  consider 
this  question. 

Judgment  will  be  entered  in  favor  of  the  claimant  in  the  sum 
of  $16,445.36. 


ANN  H.  &  EMILY  ELLIOTT  v.  THE  UNITED  STATES. 

[No.  14331.    Decided  May  11,  1885.] 
On  the  Proofs. 

Land  in  South  Carolina  ia  devined  to  seven  children,  but  charged  with  a 
legacy  in  favor  of  tbe  claimants.  After  the  death  of  the  testator,  it  ia 
sold  under  the  Direct  Tax  Acta,  and  a  surplus  is  paid  into  the  Treasury. 
Subsequent  to  the  sale,  a  court  having  jurisdiction  decrees  that  the 
legacies  be  a  charge  and  lion  upon  the  land  sold  for  taxes. 

If  a  legacy  has  been  decreed  by  a  court  of  competent  jurisdiction  'o  be  a 
charge  and  lien  upon  land  which  was  sold  for  taxes  prior  to  the  decree, 
the  lien  was  transferred  from  the  laud  to  the  proceeds  thereof ;  and  the 
legatee,  the  legacy  remaining  unpaid,  may  maintain  an  action  for  a 
surplus  in  the  Treasury  as  ^^  owner, ^^  within  the  meaning  of  the  Direct 
Tax  Ads  1862,  1863  (12  Stat.  L.,  pp.  292,  690). 

The  Reporters'  statement  of  the  case  : 
The  followiDg  are  the  facts  as  found  by  the  court : 
I.  William  Elliott,  father  of  the  claimants,  was,  August  5, 
1861,  and  up  to  February  3,  1863,  the  day  of  his  death,  the 
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owner  iu  fee-simple  of  three  tracts  of  land  in  Saint  Helena  Par- 
ish, Beaufort  County,  South  Carolina,  to  wit :  "  Cedar  Grove," 
consisting  of  350  acres ;  "  Shell  Point,"  consisting  of  330  acres ; 
and  "  Ellis  Place,"  consisting:  of  66  acres.  After  the  death  of 
said  Elliott,  and  at  the  date  of  the  sales  hereinafter  mentioned, 
these  tracts  of  land  formed  a  part  of  his  estate. 

II.  Under  the  provision  of  the  laws  for  the  collection  of  the 
United  States  direct  taxes,  a  tax  to  the  United  States  of  $28 
was  assessed  against  the  said  tract  of  land  known  as  <<  Cedar 
Grove,"  and  at  the  time  of  the  sale  hereinafter  mentioned  the 
sum  of  the  said  tax,  the  penalty  and  interest  thereon,  and  all 
charges  was  $46.04 ;  a  tax  of  $26.40  was  assessed  against  the 
said  tract  of  land  known  as  ^*  Shell  Point,"  and  at  the  time  of  the 
sale  hereinafter  mentioned  the  sum  of  the  said  tax,  the  penalty 
and  interest  thereon,  and  all  charges  was  $43.42 ;  and  a  tax  of 
$5.28  was  assessed  against  the  said  tract  known  as  ^<  The  Ellis 
Place,"  and  at  the  time  hereinafter  mentioned  the  sum  of  the 
said  tax,  the  penalty  and  interest  thereon,  and  all  charges  was 
$8.67.  March  13,  1863,  the  said  tracts  of  land  were  sold  to 
satisfy  the  taxes  and  charges,  and  were  bid  off  as  follows :  Ce- 
dar Grove,  by  Mrs.  Jane  A.  McCreary,  at  $655^  Shell  Poiut, 
by  John  &  A.  E.  Conant,  at  $305 ;  Ellis  Place,  by  the  United 
States,  at  $150. 

III.  William  Elliott  died  February  3, 1863,  as  aforesaid,  leav- 
ing his  last  will  and  testament  iu  force,  wherein,  among  other 
things,  he  devised  as  follows  : 

"  I  will  and  direct  that  the  rest  and  residue  of  my  estate  (ex- 
cepting such  portion  as  I  have  alrea<»y  devised  or  shall  here- 
after devise),  whether  consisting  in  houses,  lands,  slaves,  bonds, 
notes,  stocks,  monies,  boats,  horses,  mules,  cattle,  plantation 
stock,  and  chattels  of  every  description,  not  already  devised  as 
aforesaid,  shall  be  appraised  on  oath  by  seven  impartial  persons 
(each  of  my  seven  children  interested  thereiu  having  a  voice) 
and  distributed  at  such  valuation  among  my  then  remaining 
children,  Anne,  Caroline,  and  Emil^ ,  share  and  share  alike,  to 
them  and  their  heirs  forever,  until  the  share  of  each  of  the 
above-named  Anne,  Caroline,  and  Emily  shall  have  reached 
the  amount  of  sixteen  thousand  ($16,000)  dollars  aforesaid. 
The  balance  accruing  from  the  rest  and  residue  of  my  estate 
to  be  distributed  equally  among  my  seven  children  hereafter 
named,  to  wit:  Mary,  Harriet,  William,  Halph,  Anne,  Caroline, 
and  Emily,  or  among  such  of  them  as  may  be  living  at  the  time 
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of  my  deatb,  or,  being  dead,  shall  have  married  previously 
thereto  and  left  legal  representatives  to  inherit  their  share." 

Testator's  daughter  Caroline  died  during  her  father's  lifetime, 
without  having  married. 

IV.  In  an  action  in  the  court  of  common  pleas  for  Beaufort 
County,  to  which  all  the  heirs  of  said  William  Elliott  were 
parties,  July  23,  1883,  it  was  adjudged  and  decreed  that  the 
legacies  given  to  the  claimants  were  specifically  charged  upon 
all  the  real  estate  of  the  said  testator  not  otherwise  so  devised 
by  him  as  to  vest  in  devisees  named  in  his  will,  and  the  proceeds 
of  the  sale  of  all  such  real  estate  were  direct€d  to  be  applied 
to  the  payment  thereof.  The  claimants  have  each  received 
since  said  decree  $654  on  account  of  their  legacies,  and  the  sum 
still  due  thereon  far  exceeds  the  amount  of  the  claim  in  this 
case. 

V.  The  surplus  of  the  sale  of  the  three  tracts,  after  paying 
all  taxes  and  chargew,  amounted  to  $1,011.87,  no  part  of  which 
has  been  paid  to  any  person,  and  no  demand  upon  the  Secretary 
of  the  Treasury  therefor  has  been  made  except  by  the  claim- 
ants. A  short  time  before  the  bringing  of  this  suit,  in  1884,  the 
claimants  made  a  demand  upon  the  Secretary  of  the  Treasury 
for  this  surplus,  and  payment  was  refused. 

Mr.  James  Lotondes  for  the  claimants: 

Mr.  John  8.  Blair  (with  whom  was  the  A$$Utant  Attomejf- 
Oeneral)  for  the  defendants : 

SooFiBLD,  J.y  delivered  the  opinion  of  the  coart : 

During  the  years  1862-'63  three  several  tracts  of  land  in 
Beaufort  County,  South  Carolina,  owned  by  William  Elliott, 
were  duly  assessed  with  direct  taxes  under  the  provisions  of  the 
Act  August  5, 1861  (12  Stat.  L.,  p.  292),  and  Maroh  13, 1863, 
were  duly  sold.  One  of  the  tracts  was  purchased  by  the  United 
States  and  the  other  two  by  third  parties. 

The  whole  purchase- money  amounted  to  $1,110,  and  the 
taxes,  cost,  and  charges  to  $99.53,  leaving  a  surplus  of  $1,01L48. 

William  Elliott  died  February  3, 1863,  more  than  a  month 
before  the  sale. 

No  demand  was  made  upon  the  Secretary  of  the  Treasury 
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for  the  sarplus  purchase-money  until  1884,  when  the  same  was 
demanded  by  the  claimants  and  payments  refused. 

Under  the  provisions  of  said  act  there  is  no  doubt  that  the 
proper  party  is  entitled  to  claim  this  surplus.  {Taylor* 8  CasCj 
14  C.  Cls.  R.,  339;  104  U.  8.  R.,  216;  Lawton's  Case,  18  C.  Cls. 
R.,  595;  110  U.  8.  R.,  146.) 

Are  the  claimants  the  proper  party  ? 

Prior  to  the  sale  the  ownership  of  the  land  passed,  under  the 
will  of  William  Elliott,  deceased,  to  his  seven  children,  but 
charged,  in  connection  with  other  property,  with  a  legacy  to 
the  claimants,  amounting  to  $16,000  each.  Owing  to  losses 
and  depreciation  of  property  by  the  war,  no  considerable  por- 
tion of  said  legacies  has  been  paid  by  the  estate. 

By  a  decree  of  the  court  in  South  Carolina,  having  jurisdic- 
tion in  the  premises,  the  claimants'  legacies  were  decreed  to  be  a 
charge  and  lien,  under  the  will,  upon  the  land  sold  for  taxes. 

Under  this  state  of  facts  the  court  holds  that  the  lien  of  the 
claimants  was  transferred  by  the  sale  from  the  land  to  the  pro- 
ceeds thereof.  The  claimants  are  therefore  entitled  to  demand 
this  surplus,  the  same,  when  paid,  to  be  credited  upon  their 
respective  legacies. 

Judgments  will  be  entered  for  each  of  the  claimants  in  the 
sum  of  $505.93^,  amounting  for  both  claimants  to  $1,011.87. 


THE   MOLINE  WATER  POWER  COMPANY    v.   THE 
UNITED  STATES. 

[No.  145ia    Decided  May  11,  1885.] 

On  ike  defendants  Demurrer. 

The  government  acquires  Bock  Island ;  Congress  authorise  the  appointment 
of  commissioners  to  report  a  plan  to  utilize  the  water-power,  and  sub- 
sequently approve  the  plan  proposed,  which  is  this :  the  claimants  to 
convey  riparian  rights  on  the  Illinois  shore  to  the  government ;  the 
government  to  improve  the  water-power  and  secure  to  the  claimants 
one-lbnrth  of  it.  Pursuant  to  the  plan,  the  Secretary  of  War  enters 
into  various  agreements  with  the  claimants,  and  Congress  make  various 
appropriations  which  are  expended  in  carrying  them  into  effect,  bnt 
the  improvements  contemplated  by  the  parties  are  not  completed. 
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Where  the  Executive^  pursnant  to  an  authority  given  by  Congress,  enters 
into  agreements  with  the  owners  of  certain  riparian  rights  looking  to 
the  improvement  and  development  of  the  water-power  which  is  the 
commoa  property  of  the  parties,  but  the  obligation  cast  npon  the  gov- 
ernment by  the  agreements  is  limited  to  snch  appropriations  as  Con- 
gresd  shall  make,  no  breach  of  contract  upon  which  an  action  may  be 
maintained  can  be  imputed  to  the  defendants  because  of  the  failure 
of  Congress  to  appropriate  sufficient  money  to  carry  out  and  complete 
the  stipulated  improvements. 

The  Reporters^  statement  of  the  case : 

Three  contracts  were  entered  into  by  the  Secretary  of  War 
and  the  claimants,  which  were  made  a  part  of  the  petition  to 
which  the  defendants  demurred.  They  will  be  foand  described 
and  quoted  in  the  opinion  of  the  court. 

Mr.  John  8,  Blair  (with  whom  was  the  Assistant  AUornejf' 
General)  for  the  demurrer. 

Mr.  John  B.  Hatcley  opposed. 

ScoPiELD,  J.,  delivered  the  opinion  of  the  court : 

By  act  of  Congress  of  April  19,  1864  (13  Stat,  50),  the  Sec- 
retary of  War  was  directed  *^  to  take  and  hold  full,  complete, 
and  permanent  possession,  in  behalf  of  the  United  States,  of 
all  the  lands  and  shores  of  the  island  of  Eock  Island,    •    •    • 
to  be  held  and  kept  as  a  military  reservation." 

The  third  section  of  the  act  authorized  the  appointment  of 
commissioners  to  value  the  property  so  taken  and  report  a  plan 
of  utilization. 

In  the  act  of  June  27,  1866  (14  Stat.,  75),  among  other  pro- 
visions relative  to  said  property,  is  an  appropriation  of  $100,000 
"  to  secure  water-power  at  the  head  of  Rock  Island." 

At  that  time  the  claimant  was  the  owner  of  a  valuable  water- 
l>ower,  with  a  dam  and  improvements,  in  the  Mississippi  River, 
opposite  the  island,  on  the  Illinois  side,  and  also  the  ripa- 
rian owner  of  the  lands  on  the  Illinois  shore  near  to  the  water- 
power. 

Relative  to  this  water-power  the  commissioners  made  the 
following  recommendations,  which  were  filed  in  the  War  De- 
partment : 
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*' First.  The  Moline  Water- Power  Company  should  convey 
to  the  United  States  the  fee  of  the  entire  Moline  water-power, 
and  also  grant  to  the  United  States  the  unrestricted  use,  in  per- 
petuity, without  charge,  of  so  much  of  the  bed  of  the  river 
not  already  belonging  to  the*  United  States  as  migut  be  cov- 
ered 1)3'  the  pool  and  wall  necessary  to  develop  the  water-power 
and  10  feet  outside  of  saixi  wall,  together  with  the  right  of  ac- 
cess thereto  from  the  Illinois  shore,  at  all  times,  for  the  purpose 
of  constructing  or  of  repairing  said  wall. 

"Second.  The  government  to  develop  and  maintain  the 
power,  so  far  as  it  could  l)e  done  with  the  money  theretofore  ap- 
propriated and  that  which  might  thereafter  be  appropriated  by 
Congress  for  that  purpose. 

*'  Third.  The  Moline  Water-Power  Company  to  have  the  use 
in  perpetuity,  free  from  all  charge  for  rent  or  repairs,  of  one- 
fourth  of  the  entire  water-power  developed,  and  also  the  right 
to  rent  for  a  specified  time,  at  the  rate  of  50  cents  per  annum 
per  square  inch  of  water-power,  measured  by  the  openings  of 
water-wheels,  so  much  additional  power  as  the  (Jrdnauce  De- 
partment might  deem  expedient ;  and,  further,  that  said  com- 
pany, its  lessees  or  assigns,  should  have  the  right  to  place  their 
wheels  upon  the  10  feet  outside  the  wall,  provided  that  the 
foundation  of  said  wall  should  not  thereby  be  disturbed  nor 
the  stability  of  the  wall  thereby  endangered ;  and  also,  further, 
that  the  granting  to  the  United  States  of  the  unrestricted  use 
of  the  pool,  the  wall,  and  10  feet  outside  the  wall  should  not 
be  so  construed  as  in  any  manner  to  operate  as  a  bar  to  the 
free  use  and  occupation  by  said  company,  its  lessees  or  assigns, 
of  the  same  premises  for  all  purposes  connected  with  and  in- 
cidental to  the  use  of  their  portion  of  the  water-power  or  such 
as  might  be  leased  by  them,  and  such  use  should  not  interfere 
with  or  obstruct  the  United  States  in  the  free  use  of  its  portion 
of  the  water-power. 

^<  Fourth.  The  works  to  be  built  by  the  government  for  the 
development  of  the  power  to  be  so  arranged  as  to  give  to  said 
company  the  free  use  of  the  power  therein  contemplated,  to  be 
used  by  said  company,  both  as  to  the  use  of  the  fourth  part,  so 
far  as  might  be  practicable  without  impairing  the  power  in  use 
by  the  government  to  a  disproi)ortionate  extent,  and  also  to 
the  proposed  power  to  be  leased.  The  openings  in  the  dams 
intended  for  the  use  of  the  company  to  be  of  such  size  and  in 
such  position  as  said  company  might  elect. 

^^  Fifth.  Sixty  thousand  dollars  of  the  then  existing  appro- 
priation^to  be  applied  to  the  extension  of  the  then  stone  dam 
on  the  Moline  side,  and  $40,000  to  the  extension  and  repairs  of 
the  wing-dam  and  removal  of  such  deposits  as  might  be  re- 
quired for  the  extension  and  repairs  of  said  wing-dam.  That 
the  use  of  the  then  existing  water-power  should  not  be  unneces- 
sarily obstructed  during  the  construction  of  the  proposed  work, 
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nor  should  any  rent  be  required  until  the  improvement  contem- 
plate<l  by  the  $100,000  ap{)ropriation  should  have  been  made. 
<'  Sixth.  It  was  also  further  understood  that  neither  occupant 
of  said  water-power  should  have  the  right  to  nor  should  allow 
others  to  obstruct  either  pool  or  water-way  by  sawdust  or  bark 
or  other  substances,  to  the  detriment  of  the  water- power  or  the 
sanitary  condition  of  the  vicinity.''    • 

March  2,  1867,  Congress  adopted  the  following  joint  resolu- 
tion: 

"  That  the  Secretary  of  War  be,  and  he  is  hereby,  authorized 
and  empowered  to  carry  into  effect  the  recommendations  of  the 
commissioners  a[)pointed  under  acts  of  April  19,  1864,  and 
June  27,  1866,  relative  to  the  Moline  WaterPower  Company 
and  the  water  power  at  Bock  Island,  Illinois,  as  contained  in 
the  reports  of  said  commissioners,  and  to  make  application  for 
that  purpose  of  the  money  heretofore  appropriated  for  secur- 
ing water-power  at  the  head  of  Eock  Island."    (14  Stat.,  573.) 

To  "  carry  into  eflFect  the  recommendation  of  the  commis- 
sioners," the  Secretary  of  War,  August  20, 1867,  entered  into 
the  contract  set  forth  in  Exhibit  A. 

It  will  be  observed  that  the  commissioners  recemmended  that 
the  claimant  should  transfer  to  the  United  States,  with  cer- 
tain reservations,  its  entire  water-power,  and  that  "the  govern- 
ment should  develop  and  maintain  the  power,  so  far  as  it  could 
be  done  with  the  money  theretofore  appropriated  and  that  tchieh 
might  thereafter  be  appropriated  by  Congress  for  that  purpose." 

In  similar  language  the  contract  provides  that  *'  the  further 
developmentof  said  water-power,  *  ♦  •  together  with  the 
maintenance  of  that  power,  is  to  be  done  by  the  United  States 
out  of  the  appropriations  applicable  to  those  purposes  and  of 
any  future  appropriations  that  may  be  made  applicable  to  the 
same." 

The  only  appropriation  at  that  time  applicable  to  this  pur- 
pose was  the  $100,000  before  mentioned.  The  third  paragraph 
of  the  contract  provides  how  that  sum  shall  be  exx>ended,  and 
no  allegation  is  made  that  it  was  not  expended  as  therein 
agreed. 

All  further  development  of  the  water-power  was  tQ  depend, 
by  express  agreement,  upon  future  appropriations.  The  Sec- 
retary of  War  was  not  authorized  by  the  joint  resolution  and 
the  recommendations  of  the  commissioners  to  bind  Congress 
to  make  future  appropriationsj  nor  did  he  undertake  so  to  do. 
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April  8, 1869,  the  Secretary  of  War  and  claimant  entered 
into  anotber  contract,  which  is  set  forth  in  Exhibit  B.  This 
contract,  after  reciting  what  had  already  been  agreed  upon  be- 
tween the  parties,  and  that  the  government  desired  the  right 
of  way  for  a  tail-race,  and  also  the  right  to  abut  a  dam  against 
the  claimant's  land,  proceeiled  as  follows: 

"  Acting  in  the  spirit  of  harmony  and  liberality  toward  the 
United  States,  the  said  Moliue  Water-Power  Company  hereby 
agrees  to  the  following,  viz : 

"  1st.  That  tliey  will  grant  and  cede  to  the  Unitnd  States 
the  right  of  way  over  and  through  their  land  for  said  tail-raee, 
which  is  to  be  of  sufficient  capacity  for  the  purposes  named, 
free  of  cost,  and  will  also  cede,  free  of  cost,  the  right  to  abut 
a  dam  and  wall  against  their  land  at  two  such  i>oints  as  the 
United  States  may  select. 

*'2nd.  That  the  United  States  shall  construct  and  maintain 
a  wagon  bridge  for  the  use  of  said  company  over  and  across 
said  tail-race,  at  such  point  as  shall  be  designated  by  said  com- 
pany, and  make  suitable  d^  kes  to  prevent  overflow  of  said  com- 
pany's land.  The  Unitid  States  shall  be  entitled  to  the  build- 
ing stone  excavated  from  said  tail-race,  and  half  the  amount 
of  excavated  earth  remaining  after  dyking,  with  the  right  to 
remove  the  same  over  the  company's  land. 

"3rd.  The  United  States  shall  resume,  as  early  the  present 
season  as  the  stage  of  water  will  peimit,  the  development,  and 
prosecute  to  completion,  according  to  agreement,  the  upper 
portion  of  the  water  power  and  the  removal  of  deposits  in  the 
pool,  and  permit  the  company,  if  they  should  desire,  to  put  in 
a  bulkhead  at  the  lower  end  of  the  wall  built  last  season,  and 
attach  the  same  to  the  shore  of  Bock  Island,  and  remove  the 
same  when  the  water-power  is  completed. 

"  4th.  This  agreement  to  cede  the  land  for  tail-race  and  abut- 
ting dam  and  wall  free  of  cost  is  to  continue  but  two  years  from 
this  date,  and  the  United  States  government  is  to  have  the 
right  to  enter  upon  the  premises  for  the  purpose  of  going  on 
with  the  work  any  time  within  the  two  years,  by  notifying  the 
company  that  the  canal  mode  of  development  has  been  adopted; 
and  upon  the  completion  by  the  United  States  of  the  condi- 
tions herein  named  as  to  the  said  upper  portion,  this  company 
binds  itself,  its  successors  and  assigns,  to  cede  and  convey  to 
the  United  States  the  premises  and  privileges  hereinbefore 
named,  and  also  the  right  to  discharge  into  the  company's  tail- 
race  the  surface  water  from  the  island  of  Kock  Island." 

Here  the  claimant  agrees  to  what  it  is  willing  to  do,  and 
what  it  is  willing  that  the  United  States  shall  do  in  case  "  the 
canal  mode  of  development"  should  be  adopted  within  two 
years.    In  form,  the  Secretary  of  War  agrees  to  nothing,  un- 
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less  it  is  to  accept  this  as  an  offer  by  the  claimant  provided 
the  United  States  should  adopt  "  the  canal  mode  of  develop- 
ment." It  professes  to  be  done  under  the  joint  resolution  of 
March  2,  1867,  and  could  not  in  any  event  bind  the  govern- 
ment to  do  anything  more  than  is  therein  authorized. 

The  Sundry  Civil  Appropriation  Act  of  August  7, 1882,  con- 
tained the  following  provision  : 

'*  For  water-power  at  Rock  Island  Arsenal,  Bock  Island,  Il- 
linois: 

"  For  completing  the  improvement  of  the  water-power  pool, 
$30,000. 

^'  For  deepening  the  canal,  $55,000. 

*'  For  placing  in  the  wall  or  dyke  six  new  openings  for  water- 
wheels,  $15,000;  and  the  unexpended  balance  of  the  appropri- 
tionof  $50,000  for  developing  and  maintenance  of  said  water- 
power  under  the  act  of  June  16,  1880,  and  the  unexpended 
balance  of  $50,000  for  continuing  the  improvement  of  the  water- 
power  pool  under  the  act  of  March  3, 1881,  are  hereby  reappro- 
priated  and  made  available  for  the  purpose  named  in  said  acts: 
Provided^  That  no  part  of  the  said  moneys  hereby  appropriated 
for  completing  the  said  water-power  shall  be  expended  aulil  de- 
tailed plans  and  specifications  for  actual  work  to  be  done,  the 
estimated  cost  of  which  shall  be  within  the  said  appropriations, 
shall  be  prepared  by  the  Secretary  of  War  and  assented  to 
by  the  Moline  Water-Power  Company,  with  an  agreement  from 
said  company  that  the  expenditure  of  the  sums  hereby  appro- 
priated for  continuing  and  completing  the  improvement  oi 
the  water-power  pool  according  to  such  plans  and  specifica- 
tions, and  also  the  deepening  of  said  canal  to  an  average  depth 
of  at  least  3  feet  at  its  present  width,  and  also  the  placing  of  six 
openings  for  water-wheels,  according  to  such  plans  and  speci- 
fications, will  be  accepted  by  the  Moline  Water-Power  Com- 
pany in  full  discharge  of  the  obligations  of  the  United  States 
to  develop  the  water-power :  And  provided  further^  That  the 
certificate  of  the  commanding  officer  of  the  Eock  Island  Arse- 
nal shall  be  conclusive  evidence  as  to  the  required  deepening 
of  said  canal  and  placing  the  said  openings  for  water-wheels : 
And  provided  further^  That  before  the  expenditure  of  any  part 
of  the  appropriations  hereby  made  for  deepening  said  canal  and 
the  placing  of  said  openings  for  water-wheels,  said  Moline 
Water-Power  Company  shall  give  the  Secretary  of  War  satisfac- 
tory assurances  and  guarantees  that  it  will  complete  the  cor- 
responding deepening  of  the  tail-nice  above  said  canal  at  the 
same  time  the  deepening  of  said  canal  shall  be  completed." 

The  conditions  which  were  to  precede  the  expenditui-e  of 
these  appropriations  were  complied  with,  as  appears  by  the 
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agreement  of  the  parties  dated  Aagust  28,  1882,  and  set;  forth 
in  Exhibit  G. 

March  3, 1883,  Congress  made  the  following  additional  ai^ 
propriation : 

"For  deepening  the  water-power  canal,  $20,000,  the  same  to 
be  expended  as  required  by  an  act  entitled  *An  act  making 
appropriations  for  sundry  civil  expenses  of  the  government  for 
the  fiscal  year  ending  June  30, 1883,'  approved  August  7»  1882, 
and  to  be  immediately  available.^ 

The  petition  of  the  claimant  fails  to  allege  that  these  several 
appropriations  were  not  fully  and  honestly  expended  upon  the 
work,  according  to  the  terms  of  the  several  acts  of  Oongresnt 
and  the  several  agreements  of  the  parties,  but,  on  the  contrary; 
states,  without  question  of  its  truth,  "  that  the  commanding 
officer  at  Bock  Island  Arsenal  claims  and  represents  that  he 
has  expended,  in  deepening  said  canal,  all  the  money  hereto- 
fore appropriated  by  Congress  for  that  purpose." 

That  is  all  the  Secretary  of  War,  in  the  three  several  agree- 
ments, contracted  to  do,  and  all  he  was  authorized  by  the 
joint  resolution  and  the  several  appropriation  acts  to  under- 
take. 

However  great  may  be  the  grievances  of  the  claimant,  the 
petition  does  not  set  forth  a  cause  of  action  upon  which  thia 
court  can  render  a  judgment. 

The  demurrer  is  therefore  sustained. 


HBNET  P.  SANDERS,  ASSIGNEE,  v.  THE  DISTRICT 
OF  COLUMBIA. 

[No.  201.    Decided  May  18,  1865.] 

On  the  Proofs. 

The  olaimant  is  aasignee  of  a  contractor  who  was  overpaid  by  tbe  defeudant 
and  to  whom  nothing  is  dae. 

I.  Under  the  District  Claims  Act,  an  assignee  of  the  contractor  stands  in 
his  place,  and  may  recover  in  this  court  what  he  might  have  recoveieA 
if  no  assignment  had  been  made,  but  nothing  more. 
H.  Payment  by  the  officers  of  the  District  at  a  rate  higher  than  that  pre> 
scribed  by  a  contract  was  illegal,  and  the  excess  will  operate  to  ex- 
tinguish a  balance  retained. 
2286  0  OLS ^22 
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Hie  Beparterif  Btatomeat  of  tke  case: 

The  single  fftct  npon  which  this  case  tamed  will  be  foasd 
stated  in  the  oi^nioB  of  the  ooort. 

Mr.  S.  R.  Band  for  the  claimant. 

Mr.  Jokm  0.  Fay  (with  whom  was  the  AuuUmt  Atiameif' 
General)  for  the  defendant 

Davis,  J.,  delivered  the  opinion  of  the  court: 
The  claimant,  as  assignee  of  James  A.  Kelson,  seeks  to  re- 
cover a  sum  of  money  retained  by  the  Oommissiouers  of  the 
District  of  Golambia,  and  alleged  to  be  due  auder  the  teroM  of 
a  paving  contract  made  by  said  Nelson  with  the  Board  of  Pab- 
lic  Works. 

The  claimant,  as  assignee  of  the  contractor,  stands  in  the  place 
of  his  assignor,  and  may  recover  what  the  latter  would  have  re- 
covered but  for  the  assignment,  and  no  more.  {Brown  et  oL  v. 
The  DUtrict  of  Columbia^  17  0.  Cls,  K.,  402.)  The  contractor  was 
allowed  and  paid,  for  paving,  grading,  and  hauling,  a  sum  con- 
siderably in  excess  of  his  contract-price  and  in  excess  of  the 
amount  claimed  herein.  As  has  already  been  decided  in  this 
court  {Roche  v.  The  District  of  Columbia,  18  C.  Cls.  R.,  217), 
such  an  allowance  was  unwarranted  and  illegal.  The  petition 
is  therefore  dismissed. 


JAMES  M.  EHBTT  v.  THE  UNITED  STATES. 

[No.  13410.    Decided  May  18,  1885.] 

On  the  Proofs. 

The  claimant's  land  ia  sold  for  direct  taxes,  the  government  beiog  the  par- 
chaser  and  paying  a  surplus  into  the  Treasury.  The  claiiiiaut  having 
redeemed  one-third  of  the  land,  now  seeks  to  recover  the  whole  of 
the  surplus. 
L  Where  property  sold  under  the  Direct  Tax  Acts  1861, 1802  (12  Stat.  L.,  pp. 
304,  422),  the  government  being  the  purchaser,  was  redeemed  under 
the  Act  8ih  June,  1872  (17  Stat.  L.,  p.  330),  the  owner  is  not  entitled 
to  a  surplus  in  the  Treasury. 
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II.  The  obUgation  of  the  govenuneat  to  pay  over  a  sarplng  in  the  Treaauiy 
denved  from  the  sale  of  property  sold  for  taxes  must  grow  out  of  a 
liability  imposed  by  statute ;  and  it  is  not  the  intent  of  the  statute 
to  give  the  owner  both  the  land  and  its  representative — the  surplus. 


The  BeporteriP  statement  of  the  case : 

The  following  are  the  facts  as  found  by  the  court : 

I.  The  claimant  was  the  owner  in  tee-simple  of  the  tract  of 

land  described  in  the  complaint  at  the  time  of  the  sale  for  direct 

taxes. 

IL  It  was  bid  in  by  the  United  States  for  $190;  all  charges 

against  it  amounted  to  $12.50,  and  the  surplus  proceeds  of  the 

«ale  are  $177.50. 

III.  A  portion  of  the  land  has  been  resold  for  $343  by  the 
United  States,  and  a  tract  of  about  10  acres  of  the  land  sold  for 
taxes  by  the  United  States  is  used  as  a  national  cemetery,  under 
the  instructions  of  the  President  dated  September  16, 1883. 

IV.  One- third  of  said  land  was  redeemed  by  the  owner,  the 
claimant,  under  the  provisions  of  the  act  approved  June  8, 1872, 
entitled  <<An  act  to  provide  for  the  redemption  and  sale  of 
lands  held  by  the  United  States  under  the  several  acts  levying 
direct  taxes,  and  for  other  purposes." 

Mr.  William  U.  Earle  for  the  claimant. 

Mr.  John  8.  Blair  (with  whom  was  the  Assistant  Attorney- 
<}eneral)  for  the  defendants. 

Wkjldon,  J.,  delivered  the  opinion  of  the  court : 

This  is  a  proceeding  to  recover  the  surplus  proceeds  of  a  sale 
of  land  for  taxes  under  the  acts  of  August  5, 1861,  and  July  7, 
1862. 

Finding  i  shows  that  the  claimant  was  the  owner  in  fee  of 
the  land  described  in  the  petition  at  the  time  of  the  sale  by  the 
United  States  for  taxes.  The  amount  assessed  against  the 
property  was  $12.50  and  the  amount  bid  by  the  United  States 
was  $190,  leaving  a  difference  of  $177.50,  and  for  that  amount 
the  claimant  files  his  petition  and  asks  a  judgment. 

A  portion  of  the  land  embraced  in  said  sale  was  sold  by  the 
United  States,  for  which  they  received  $343;  a  portion  of  it 
ivas  used,  by  the  order  of  the  President,  for  a  national  ceme- 
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tery ;  and  a  part  of  it,  ahoat  one-third,  was  redeemed  by  the- 
claimant,  under  the  act  approved  June  8, 1872,  entitled  ^^Ad 
act  to  provide  for  the  redemption  and  sale  of  lands  held  by  the- 
United  States  under  the  several  acts  levying  direct  taxes,  and 
for  other  purposes." 

It  is  insisted  by  the  claimant  that  he  is  entitled  to  the  whole- 
of  the  $190,  less  the  taxes  and  cost ;  and  the  fact  that  he  has. 
redeemed  a  portion  of  the  land  by  the  payment  of  its  portion 
of  the  aggregate  tax  does  not  affect  his  right  to  the  whole  of 
the  surplus  proceeds  under  the  laws  regulating  the  sale  of 
lands  for  delinquent  taxes.  If  the  contention  of  the  claimant 
be  the  proper  construction  of  the  statute,  then  it  must  follow 
that  a  party,  simply  by  paying  taxes,  interest,  and  costs,  under 
and  by  the  redemption  is  to  receive  whatever  the  agents  of 
the  government  may  have  seen  fit  to  bid  at  the  sale  for  taxes. 

The  words  of  the  statute  do  not  give  the  claimant  the  right 
insisted  on  in  this  case,  and  the  only  question  is,  does  a  proper 
and  necessary  construction  impel  the  court  to  recognize  the- 
right  of  the  plaintiff  as  alleged  in  his  petition  and  contended 
for  by  his  counsel  in  the  argument  f 

We  are  referred  to  the  case  of  United  States  v.  Lawton  (Il(^ 
U.  S.  R,  149). 

The  precise  question  arising  on  this  record  did  not  arise  iik 
the  Lawton  Oase,  and  although  the  court  held  in  that  case  that 
in  legal  contemplation  the  surplus,  beyond  tax,  interest,  pen* 
alty,  and  costs,  must  be  regarded  as  being  in  the  Treasury  of 
the  United  States,  under  the  provisions  of  section  36  of  the  act 
of  1861,  it  does  not  follow  irom  the  reasoning  of  that  decisioD 
that  in  a  case  of  this  kind  the  claimant  can  recover  the  whole- 
of  the  surplus  proceeds. 

Congress,  by  the  enactment  of  the  statute  allowing  redemp- 
tion, certainly  did  not  intend  to  pay  a  premium  on  delinqueocy^ 
and  reward  a  party  for  a  failure  to  perform  one  of  the  first  du- 
ties of  a  citizen,  to  wit,  the  payment  of  his  tax. 

The  theory,  as  stated  by  the  Supreme  Court,  upon  which  the 
claimant  in  this  class  of  cases  maintains  a  suit,  is  that  there  is 
an  implied  contract  on  the  part  of  the  government  to  pay  over 
the  surplus  proceeds.  ( United  States  v.  Lawton^  110, 150.)  The 
obligation  on  the  part  of  the  government  arises  from  the  fact 
that  it'  has  bought  and  holds  lands  once  belonging  to  the 
claimant;  but  after  the  redemption,  under  the  provisions  of 
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the  act  of  1872,  one  of  the  conditions,  to  wit,  the  appropria- 
tion of  the  land  by  the  United  States,  has  jBuled. 

The  defendants  never  derived  any  profit  from  the  sale,  so  far 
4is  that  portion  is  concerned  which  was  redeemed  by  the  claim- 
4int  nuder  the  act  of  1872.  When  the  claimant  redeemed  the 
land  by  payment  of  taxes,  interest,  and  cost,  he  did  simply 
what  he  was  boand  to  do  in  the  first  instance,  and  ought  not 
to  be  permitted  to  profit  by  his  negligence  and  indifference. 

There  has  been  no  direct  undertaking  upon  the  part  of  the 
•defendants  to  pay  the  claimant  the  surplus  proceeds  as  to  the 
one-third  of  the  land ;  and  the  obligation,  if  it  exists  sufficient 
to  maintain  an  action,  must  grow  out  of  the  liability  imposed 
on  the  government  l>y  the  statutes,  and  in  the  opinion  of  the 
•court  those  statutes  never  intended  that  the  claimant  should 
be  possessed  both  of  the  land  and  its  representative,  the  sur- 
plus proceeds. 

When  the  claimant  redeemed  one-third  of  the  land  sold,  so 
much  of  the  money  in  the  Treasury  as  was  the  representative 
•of  the  land  ceased  to  exist  as  such,  the  land  in  the  claimant, 
l)y  the  legal  effect  of  the  redemption,  taking  the  place  of  the 
money  in  the  Treasury ;  and  by  legal  intendment  the  transfer 
of  the  land  to  the  claimant,  under  the  act  of  1872,  transferred 
to  the  United  States  its  equivalent  in  money  in  the  surplus 
proceeds,  which  in  legal  contemplation  was  in  the  Treasury  as 
the  result  of  the  sale  of  the  land  for  the  non-payment  of  taxes. 

The  right  to  the  money  and  the  ownership  by  redemption  of 
the 'land  cannot  coexist;  and  when  the  petitioner  redeemed 
4inder  the  act  of  1872,  he  thereby  surrendered  his  right  to  the 
money  represented  by  the  surplus  proceeds. 

Any  other  construction  of  the  statute  involves  an  absurdity, 
•compels  the  United  States  to  pay  money  to  the  claimant  which 
they  do  not  hold  to  his  use,  and  rewards  a  party  for  an  omis- 
sion to  perform  one  of  the  first  duties  which  every  subject 
owes  the  State.  It  is,  therefore,  the  judgment  of  the  court 
that  the  claimant  recover  the  sum  of  $118.33,  that  being  two- 
thirds  of  the  surplus  proceeds,  and  for  that  amount  a  judgment 
will  be  entered. 
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THE  STATE  OP  ILLINOIS  V.  THE  UNITED  STATES. 

[No.  12,  DepartmentaL    Decided  June  1,  186».] 

On  the  Proofs. 

Tbe  Swamp  Land  Act  1850  grants  overflowed  lands  to  the  mrmX  Blafies  tO' 
be  drained  and  reclaimed.  Subsequently  portions  of  the  (^^raat^d 
lands  are  sold  by  the  United  States  to  innocent  purohasers.  Ulti- 
mately an  act  is  passed  authorizing  patents  to  issue  to  them,  and 
to  indemnify  each  State  by  allowing  it  to  locate  a  like  quantity  upon 
any  of  the  public  lands  subject  to  entry.  A  Secretary  of  the  In- 
terior decides  that  this  right  must  be  confined  to  lands  within  tho 
State;  also  that  the  claimant  is  not  entitled  to  swamp  lands  ro^ 
served  from  entry  and  sale  by  the  President  pursuant  to  the  llli> 
nois  Central  Railroad  Act  1850. 
I.  The  transfer  of  a  claim  under  the  Bownan  Act  (22  Stat  L.,p.  485,  $  2> 
does  not  carry  with  it  an  increase  of  power  over  the  matter  in  con> 
troversy.  If  the  department  be  without  Jurisdiction  of  the  claim, 
the  oonrt  it  without  power  to  determine  the  case  upon  ita  merits. 
II.  A  decision  of  a  Seoretary  of  the  Interior  conoeming  the  public  lands, 
general  in  its  intention  and  application,  and  coyerii^  all  lands 
within  the  description  of  certain  statutes,  is  obligatory  upon  his- 
successors,  who  can  neither  reverse  his  rulings  nor  reopen  the  con- 
troversy by  transferring  a  claim  fairly  covered  by  the  decision  to- 
this  court,  under  the  Bowman  Act.  The  cases  relating  to  decisions 
in  the  executive  departments  examined  and  stated. 

III.  The  Revised  Statutes  did  not  make  a  new  state  of  the  law  such  as- 
would  authorize  the  head  of  an  executive  department  to  rensxamine 
legal  questions  determined  by  his  predecessors. 

The  Reporters^  statement  of  the  case : 
The  following  are  the  facts  as  found  by  the  court : 
I.  That  after  the  passage  of  the  act  of  September  28, 185(> 
(9  Stat.  L.,  519),  the  government  of  the  United  States  contin- 
ued to  dispose  of,  and  in  fact  did  dispose  of  to  individuals^ 
large  quantities  of  the  swamp  and  overflowed  lands  in  the  State- 
of  Illinois.  On  the  31st  day  of  March,  1858,  Hon.  Jacob  Thomp- 
son, then  Secretary  of  the  Interior,  decided  that  the  State  or 
Illinois  was  not  entitled  to  locate  swamp  indemnity  lands  out- 
side the  limits  of  the  said  State,  under  the  provisions  of  the 
act  of  March  2, 1865 ;  said  decision  was  affirmed  by  the  follow- 
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ing  ancoeBsive  Seeretaries  of  the  Interior:  Hon.  Oaiob  B.  Smithy 
May  8, 1861;  Hon.  W.  T.  Otto  (Acting  Secretary),  March  12, 
1863;  Hon.  O.  H.  Browning,  Febrnary  8, 1868 ;  Hon.  O.  Del- 
ano, Febraary  2, 1874 ;  and  Hon.  S.  J.  Kirkwood,  October  1^ 
1881. 

[I.  That  sabsequentiy  to  the  passage  of  the  »aid  act  of  Sei>- 
tember  28,  1850,  large  qnantitiea  of  awamp  and  overflowed 
lands  in  the  State  of  Illinois  were  located  with  military  bounty* 
land  warrants  and  scrip,  and  among  other  swamp  and  over- 
flowed lands  so  located  were  5,763.13  acres  situated  in  Clay 
Goanty,  Illinois. 

III.  That  pursuant  to  the  decisions  of  the  Secretaries  of  the 
Interior  the  indemnity  certificates  issued  to  the  State  of  llli- 
nois  since  March  31, 1858,  by  the  Land  Office  of  the  United 
States,  have  expressly  declared  that  the  land  to  be  locate<l 
thereunder  must  be  public  land  of  the  United  States  within 
said  State. 

IV.  That  there  are  no  public  lands  of  the  United  States  iii 
the  State  of  Illinois  subject  to  be  taken  by  or  located  with 
swamp  indemnity  certificates. 

v.  That  the  location  of  the  line  of  railroad  in  the  Sts^  of 
Illinois  authorized  by  the  act  of  Congress  approved  Septem- 
ber 20, 1850  (9  Stat.,  466),  was  certified  by  the  president  and 
the  secretary  of  said  company,  known  as  the  Illinois  Central 
Bailroad  Company,  on  December  11, 1851 ;  that  said  certificate 
was  filed  in  the  General  Land  OfiQce  on  February  13, 1852,  and 
was  approved  by  the  Secretary  of  the  Interior  on  February  20, 
1852 ;  that  included  within  the  sections  of  land  designated 
by  the  odd  numbers  lying  within  6  miles  of  the  line  of  rail- 
road so  located  are  certain  swamp  and  overflowed  lands,  for 
which  the  State  of  Illinois  claims  indemnity  under  the  pro- 
visions of  the  acts  of  Congress  approved  March  2, 1855,  and 
March  3,  1857. 

VI.  That  on  the  19th  day  of  September,  1850,  the  President 
of  the  United  States,  by  executive  order,  suspended  and  re- 
served from  sale  the  lands  for  6  miles  on  each  side  of  the  now 
Illinois  Central  Bailroad  for  not  to  exceed  six  months,  and  by 
fbrther  orders,  of  date  February  25, 1851,  September  4, 1851, 
December  31, 1851,  continued  the  said  suspension  and  reserva- 
tion nntil  June  30, 1852;  that  on  the  3d  of  April,  1852,  by  a 
prodamation  of  the  President  of  that  date,  the  said  lands  were 
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lestored  to  entry  and  offered  for  Aale.  Tbe  power  of  the  Pres- 
ident so  to  saspend  the  sale  of  lands  had  been  theretofore  sev- 
eral times  exercised ;  among  others,  once  in  the  year  1S28  and 
oooe  in  1844,  as  well  as  in  other  cases. 

VII.  That  on  the  20tb  day  of  November,  1855,  Hon.  Bobert 
McOielland,  then  Secretary  of  the  Interior,  decided  that  the 
State  of  Illinois  was  not  entitled,  under  the  provisions  of  the 
act  of  September  28, 1850,  to  the  swamp  and  overflowed  lands 
lying  in  the  odd-numbered  sections  of  land  within.  6  miles  of 
each  side  of  the  line  of  tbe  Illinois 'Oentral  Bailroad ;  that  said 
decision  was  affirmed  by  Hon.  G.  Schnrz,  subsequent  Secre- 
tKty  of  the  Interior,  May  2, 1878,  June  28, 1880,  and,  after  re- 
terence  to  the  Attomey-Oeneral  for  an  opinion,  again  affirmed 
by  said  Secretary  March  2, 1881. 

YIII.  That  at  the  time  of  the  passage  of  the  act  of  Septem- 
ber 28, 1850,  the  United  States  owned  large  tracts  of  public 
lands  in  the  State  of  Illinois,  unsurveyed  and  unappropriated, 
and  unaffected  by  pre-emption  or  homestead  claims,  which 
lands  were  swamp  and  overflowed,  and  rendered  thereby  unfit 
for  cultivation.  Also,  that  tracts  of  such  swamp  lands  were 
aitoato  in  the  odd  sections  within  6  miles  on  either  side  of  the 
Illinois  Central  Railroad,  as  afterwards  located ;  also  tracts  of 
rach  swamp  lands  situate  between  the  6-mile  and  15-mile  limits 
of  said  railroad,  as  located. 

IX.  That  the  United  States,  on  March  2,  1855,  and  for  some 
considerable  time  thereafter,  owned  public  lands  in  the  State 
of  Illinois  of  the  class  subject  to  entry  at  $1.25  per  acre,  and 
disposed  of  all  of  the  same  since  ^id  last-named  date  except 
an  amount  heretofore  located  under  swamp-land  certificates, 
and  that  the  United  States  has  still  in  other  States  and  Terri- 
tories public  lands  unappropriated  and  unreserved,  and  not 
interfered  with  by  preemption  or  homestead  claims. 

X.  That  the  lands  described  as  lying  in  township  5  and  men- 
tioned in  the  second  part  of  the  petition  were  situate  in  Clay 
Oounty,  in  the  State  of  Illinois,  and  they  were  swamp  and 
overflowed  on  the  28th  of  September,  1850 ;  and  the  same  were 
duly  selected  and  claimed  by  the  State  of  Illinois  as  swamp 
and  overflowed  ^  that  the  same  were  either  sold  or  located  by 
the  United  States  after  September  28, 1850,  and  before  March  3^ 
1857,  and  tbe  State  of  Illinois  claimed  indemnity  on  the  same, 
which  the  department  refused,  upon  the  ground  that  the  same 
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are  sitaate  within  the  6-mile  limita  of  the  Illinois  Central 
Bailroad,  and  for  that  reason  did  not  inure  to  the  State  under 
the  swamp-land  grant. 

XI.  That  in  the  year  1883  the  State  of  Illinois  caused  to  be 
<»lected  the  N.  ^  of  the  NW.  \  of  sec.  17,  T.  4  K,  B.  5  E., 
in  the  county  of  Clay,  in  the  State  of  Illinois,  as  swamp  land, 
«inder  the  grant  of  September  28,  1850 ;  that  the  same  had 
^been  sold  by  the  United  States ;  that  the  State  asked  indem- 
nity therefor,  and  it  was  refused  by  the  Commissioner  of  the 
Oenera]  Laud  Office,  upon  the  ground  that  the  same  lies 
within  the  6-mile  limits  of  the  grant  to  the  Illinois  Central 
l^ailroad. 

XII.  That  there  are  still  claimed  by  the  State  of  Illinois  tracts 
of  land  as  indemnity  land  under  the  swamp-land  indemnity 
acts  of  Congress,  and  a  cash  indemnity  under  the  aforesaid 
acts. 

XIII.  That  the  Department  of  the  Interior  instructs  its  spe- 
cial agent  to  examine  the  tracts  of  land  in  Illinois  upon  which 
land  indemnity  is  claimed,  and  to  make  report  upon  the  same 
to  the  department;  that  this  practice  has  been  followed  for 
many  years,  and  continues  up  to  the  time  of  the  filing  of  the 
petition  herein. 

XIY.  That  the  department  has  once  allowed  indemnity  on 
a  tract  in  the  odd  sections  within  6-mile  limits  of  said  railroad — 
S.  i  NW.  J,  sec.  36,  T.  4  N.,  R.  5  E. 

Mr.  8.  8.  Burdette  and  Mr,  0.  A.  Gregory  for  the  claimant : 
1.  The  department  has  adopted  a  rule  of  action  on  its  own 
construction  of  a  law  under  which  we  assert  *'  a  right";  it  has 
assumed  to  pass  on  the  constitutionality  and  on  the  meaning 
and  intent  of  acts  of  Congress,  and  has  so  decided  in  respect 
thereto,  by  its  rule  of  action,  as  to  deprive  us  of  that  which  we 
«ay  is  "  a  vested  right.''  We  may  grant  that  such  decision  is 
now,  by  force  of  the  principle,  resjudicata^  the  binding  rule  in 
that  department  until  by  a  higher  authority  its  ruling  is  cor- 
rected. We  say  we  are  in  a  court  of  law  now ;  that  there  alone 
resides  the  constitutional  power  to  conclusively  pass  judgment 
on  such  a  matter,  so  as  to  allow  a  right  or  deny  a  right  to  a 
party ;  and  that  if  in  the  opinion  of  this  court,  we  have  a  vested 
right  affected  by  the  subject-matter  of  this  reference,  it  is  the 
duty  of  the  court  to  so  instruct  and  advise  the  department  as 
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Arffiv»a«  for  tk«  ««#«•«#««■• 

to  protect  '^  that  right '' ;  and  that  it  ie  not  reasonable  to  assert 
against  ns  that  snch  a  qnestioB  has  been  conaladed  in  the  de* 
partment  by  its  decision  on  the  law.  (See  Ibtrsltfy  r,  Johnsonj 
13  Wall.y  72,  and  nuBieroos  oases,  jMfMtiN.) 

2.  The  adoption  of  the  Revised  Statutes  by  Congress  oreated 
a  new  state  of  the  law,  which  enables  ns  to  oone  to  this  court 
to  deal  with  the  question  as  res  fMtw. 

The  passage  of  sections  2479  and  2482  of  the  Revised  Stat- 
utes abs<dntely  and  instantly  annnlied  tilie  decision  of  Sec- 
retary McClelland  on  one  of  these  questioas,  and  of  Secretary 
Thompson  on  the  other. 

The  passage  of  said  sections  of  the  Revised  Statutes  con- 
stituted a  new  grant  of  swamp  lands  and  of  indemnity  there- 
for to  the  State  of  Illinois.  ( Wright  v.  The  Uniied  States^  Wash* 
iiigton  Law  Reporter,  February  9,  1880,  89 ;  United  Statee  v. 
Hammondj  2  Woods,  203.) 

Mr.  J.  C.  Fay  (with  whom  was  the  Assistant  Attorney' 
General)  for  the  defendants. 

1.  The  Bowman  Act  does  not  contemplate  the  revival  of  adju- 
dicated cases,  nor  was  it  intended  to  overturn  the  well-settled 
principles  of  administrative  law,  so  clearly  set  out  by  the  several 
Secretaries  of  the  Interior  and  the  Attoruey-CFeneral,who  have 
had  occasion  to  deal  with  this  case  since  the  decisions  of  Secre- 
tiiries  Thompson  and  McClelland.  The  case  of  Frederick  8. 
Jackson  (19  C.  CI.  R.,  505)  effectually  disposes  of  this  case ;  it 
is  not  and  cannot  be  claimed  that  this  case  falls  within  any  of 
the  exceptions  referred  to  in  the  case  of  the  United  8tat^  v. 
The  Bank  (15  Peters,  401). 

2.  In  passing  upon  questions  submitted  by  the  departments  it 
is  submitted  that,  as  the  court  is  to  lay  down  rules  for  admin- 
istrative action,  the  opinions  of  the  Attorney-General  given 
at  the  request  of  the  heads  of  the  departments  are  entitled  to 
great  weight ;  they  are  entitled  to  the  same  force  and  efifect 
that  courts  give  to  the  decisions  of  other  courts  of  concurrent 
jurisdiction,  and  in  this  view  they  are  referred  to. 

As  early  as  5  Opinions,  240,  Hon.  Reverdy  Johnson,  in  a  case 
involving  the  construction  of  a  grant  of  land  in  the  State  of 
Iowa,  held  that  the  decision  of  the  Secretary  of  the  Treasury, 
whilst  the  Land  Office  belonged  to  bis  department,  was  resjudi- 
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eata  and  b^ond  the  oontrol  of  the  Secretary  of  the  Interior. 
The  same  principle  is  reiterated  in  9  Opin.,  34  5  12  Opin.,  172- 
368;  13  Opin.,  387,456;  14  Opin.,  275,  affirmed  by  this  conrt 
in  Lavalett^s  Oase  (1  G.  Ola.  B.,  149),  Jaekstnifs  Case  (190.  Ols. 
B.,  509),  and  by  the  Snpreme  Court  in  Untied  States  v.  Bank  of 
MetropoKB  (15  Pet.,  401). 

There  is  no  force  in  the  claimant's  suggestion  that  this  rnle  ia 
not  applicable  when  the  decision  of  the  head  of  a  department 
is  based  upon  a  matter  of  law.    All  the  cases  cited  above  re- 
ferred to  decisions  of  this  character. 

Davis,  J.,  delivered  the  opinion  of  the  court: 
By  an  act  approved  September  28, 1850,  swamp  and  over*^ 
flowed  lands  unfit  for  cultivation  were  granted  to  the  States 
wherein  they  were  situated,  to  be  drained  and  reclaimed.  These* 
land^not  being  definitely  located,  were  in  many  instance  in- 
nocently taken  up  by  individuals,  who  in  due  course  received 
title  therefor  from  the  Land  Office.  To  remedy  the  difficalties- 
whioh  necessarily  followed  these  double  titles,  Congress,  in  18')5> 
{MarOi  2,  1855, 10  Stat.  L.,  p.  634),  confirmed  the  patents  is- 
sued to  individuals,  and  granted  to  the  States  the  purchase- 
money  received  for  swamp  lands  sold,  or  if  the  lands  had  been 
located  by  warrant  or  scrip,  then  indemnified  the  States  by 
giving  them  the  right  to  locate  <'  a  quantity  of  like  amount 
upon  any  of  the  public  lands  subject  to  entry  at  one  dollar  and 
a  quarter  per  acre  or  less."  The  States  claimed  the  right  under 
this  act  to  receive  scrip  which  might  be  located  upon  any  va- 
cant public  lands  subject  to  entry  at  $1.25  per  acre  or  less,  uo^ 
matter  where  situated;  but  Mr.  Hendricks,  then  Commissioner 
of  the  Oeneral  Land  0(Bce,  declined  to  issue  any  indemnity 
scrip  not  on  its  face  confined  to  location  within  the  borders  of 
the  State  receiving  it  His  decision  was  affirmed  by  Secretary 
Thompson,  and  has  since  been  adhered  to  by  succeeding  iSec- 
retaries  of  the  Interior. 

The  second  ground  of  complain  t  is  based  upon  the  construction 
by  the  Interior  Department  of  an  act  passed  eight  days  prior  to- 
the  swamp-land  act,  and  which  gave  to  the  State  of  Illinois,, 
to  aid  in  the  construction  of  the  Illinois  Central  Railroad,  tlie- 
even-numbered  sections  on  either  side  of  tiiat  road,  the  odd<- 
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niunbered  sections^  retained  by  the  government,  being  adyftnoed 
to  double  minimnm  price  and  reserved  firom  sale  by  the  Presi- 
dent until  1852«  The  State  claims  the  swamp  lands  in  these 
odd -numbered  sections ,  or  indemnity  therefor,  as  granted  to  it 
by  the  act  of  September  28, 1850  (the  <'  Swamp  Land  Act"),  not- 
withstanding the  advance  in  price  and  the  reservation  of  the 
lands  by  the  President  from  sale  or  location*  Secretary  Mc- 
Clelland, in  1855,  decided  adversely  to  this  claim  of  the  State, 
and  his  ruling  has  since  been  regarded  by  the  department  as 
isonclusive. 

The  question  of  the  jurisdiction  and  power  of  this  court  act- 
ing under  the  Bowman  Act  (March  3, 1883,  22  Stat.  L.,  p.  485) 
upon  claims  transmitted  by  the  executive  departments  is  met 
upon  the  threshold  of  this  case  and  has  been  presented  by 
counsel  with  great  care  and  ability,  both  upon  the  argument  of 
the  motion  to  dismiss  and  upon  the  final  hearing. 

The  government  cannot  be  sued  without  its  consent,  and'-may 
affix  to  that  consent  such  conditions  as  it  chooses,  any  resulting 
hardship  being  remediable  only  by  the  law-making  power.  The 
act  under  which  this  case  is  sent  here  empowers  us  to  consider 
those  matters  pending  in  the  executive  departments  which  are 
transmitted  by  the  heads  of  those  departments,  and  which  are 
not  barred  by  the  provisions  of  any  law  of  the  United  States. 
It  is  clear  that  this  claim  is  pending  in  the  Department  of  the 
Interior,  within  the  meaning  of  the  act,  in  so  far  as  to  give  this 
court  jurisdiction  to  consider  it  and  reports  its  findings  to  the 
Secretary  for  his  guidance.  (Jackson  v.  The  United  StateSy  19 
€.  01s.  R.,  508.) 

lu  the  MoClure  Case  (19  G.  Gls.  E.,  23),  decided  at  the  last 
term,  the  nature  and  extent  of  the  jurisdiction  conferred  upon 
this  court  by  the  Bowman  Act  were  fully  considered,  and  the 
conclusion  was  reached  that  section  1093  of  the  Revised  Stat- 
outes  operates  upon  the  act,  and  bars  in  this  court  any  demand 
against  the  government  in  which  a  final  judgment  has  been 
rendered.  The  result  of  the  reasoning  in  that  case  is  that  the 
transfer  of  a  claim  fh>m  one  of  the  departments  to  this  court 
does  not  carry  with  it  an  increase  of  power  over  the  matter  in 
controversy,  and  if  the  head  of  department  be  himself  without 
jurisdiction  or  power  to  aid  the  claimant,  the  latter's  legal  posi- 
ion  is  not  bettered  by  the  transfer.    The  Bowman  Act  is  ex- 
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oeptional  and  pecaliar  in  its  provisions,  and  the  jnrisdiction  con- 
ferred by  it  is  very  different  from  that  granted  bj  sections  105^ 
and  1063  of  the  Revised  Statntes,  being  in  its  natare  advisory. 

As  was  said  by  this  court  in  the  McOlare  Case,  the  intention 
of  Congress  in  passing  the  act  <<  seems  to  have  been  not  to  re- 
suBcitate  claims  which  had  previoosly  been  forever  wholly 
barred  from  settlement,  and  not  to  open  old  oatlawed  and  dead 
issues,  while  it  was  affording  assistance  and  relief  to  the  de- 
partments in  the  investigation  of  claims  alive  and  under  con- 
sideration therein.''  The  opinion  in  the  case  of  Jackson  (19  G. 
01s.  B.y  504)  also  proceeds  uix>n  this  theory,  and  closer  by 
directing  the  clerk  to  certify  to  the  Secretary  of  the  Treasury^ 
not  that  the  decision  made  by  his  predecessor  was  or  was  not 
correct,  but  that  he  had  ^*no  xM>wer  to  open  the  claim  for  read- 
justment on  its  merits."  What,  then,  is  the  power  of  the  Secre- 
tary of  the  Interior  over  the  case  at  bar,  one  branch  of  which 
was  decided  by  Secretary  Thompson  in  1858,  and  the  other  by 
Secretary  McClelland  in  1855? 

As  early  as  1825,  Mr.  Wirt,  then  Attorney-General,  in  a  let- 
ter to  the  Secretary  of  the  Navy,  said  that  he  had  understood 
it  to  be  a  <*rule  of  action  prescribed  to  itself  by  each  adminis- 
tration to  consider  the  acts  of  its  predecessors  conclusive  as  far 
as  the  Executive  is  concerned."  The  Supreme  Court,  in  the  case 
of  the  Bank  of  the  Metropolis^  decided  in  1841  (15  Peters,  401)^ 
limited  the  right  of  an  executive  officer  to  review  his  predeces- 
sor's decisions  ^^  to  mistakes  of  &ct  arising  from  errors  of  cal- 
culation, and  to  cases  of  rejected  claims  in  which  material 
testimony  is  afterwards  discovered  and  produced";  in  1849^ 
Mr.  Attorney-General  Toucey  held  (5  Op.,  29)  that  the  princi- 
ple of  res  judicata  applied  to  claims  *^thus  deliberately  con- 
sidered and  rejected  " ;  his  successor,  Mr.  Beverdy  Johnson  (5> 
Op.,  240),  ruled  that  the  decision  of  a  Secretary  of  the  Interior^ 
<*  whether  right  or  not."  could  not  be  overruled  by  his  success 
8or ;  and  these  decisions  were  followed  consistently  by  other 
Attorneys-General,  among  them  Mr.  Black  (9  Op.,  300  and  387), 
Mr.  Stanbery  (12  Op.,  169  and  356),  Mr.  Hoar  (13  Op.,  33  and 
226),  Mr.  Akerman  (13  Op.,  387),  Mr.  Bristow  (13  Op.,  457), 
and  Mr.  Williams  (14  Op.,  275).  Even  the  opinion  of  Mr.  At- 
torney-General Bates  in  the  Hot  Springs  Oase  (10  Op.,  61), 
cited  as  a  departure  from  this  line  of  authorities,  does  not  seem 
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to  be  saoh;  bat  if  it  be,  Mr.  Bates  retraeed  his  steps  the  next 
jrear  in  the  Dmrt  due  (10  Op.,  255),  wherein  he  reviewed  and 
fallowed  the  opinions  of  his  predeoessora. 

In  l^M{LaviaietU  v.  The  United  St4U^,  I  0.  Cls.  B.,  149)  this 
court  decided  <<  that  the  head  of  a  department  cannot,  m  a 
matter  involving  judgment  and  discretion,  reverse  the  decision 
and  action  of  his  predecessor  even  in  a  matter  relating  to  the 
general  affairs  and  management  of  the  basiness  of  the  depart- 
ment ;  and  the  Supreme  Court  held,  in  8tone  v.  The  United  States 
<2  W^L,  535),  that  one  ^'  officer  of  the  Land  Office  is  not  com* 
potent  to  cancel  or  annnl  the  act  of  his  predecessor" ;  finsiUy, 
•  this  court,  at  the  last  term,  in  Jackson's  Oase,  followed  the  path 
so  clearly  defined  by  sixty  years  of  consistent  rulings,  and  held 
that  the  Secretary  of  the  Treasury  could  not  reopen  a  claim  ad- 
Justed  by  his  predecessor. 

It  is  contended  on  behalf  of  the  claimant  that  the  decisions 
of  the  Secretaries  were  in  their  nature  judicial,  not  administra- 
tive, and  so  beyond  their  power  and  jurisdiction;  and,  further, 
that  the  precise  limited  question  now  presented  has  not  been 
•decided,  that  precise  question  being  (to  quote  from  the  brieQ, 
^^  Will  the  department  issue  a  certificate  simply  reciting  the 
words  of  the  statute  of  March  2, 1855,  as  to  authority  to  locate 
land  in  lieu  of  certain  5,703  aqres  heretofore  located,  whioh  was 
Also  sold  by  the  United  States,  situate  in  Clay  County,  Illinois, 
leaving  the  legal  etfect  of  such  certificate  to  be  hereafter  testeil 
by  submission  to  some  court  of  competeut  jurisdiction  f" 

We  cannot  agree  that  tlie  decisions  of  the  Secretaries  upon 
the  questions  of  statutory  construction  involved  in  this  case 
were  beyond  their  power  to  make ;  it  is  a  necessary  daily  duty 
•of  administrative  officers  to  construe -the  laws  by  virtue  of 
"Which  they  officially  exist,  which  prescribe  their  duties  and 
limit  their  powers.  How  far  these  decisions,  necessarily  made 
in  the  discharge  of  official  duty,  are  binding  upon  others,  need 
aot  now  be  considered,  as  they  clearly  are  binding  upon  the 
successors  and  subordinates  of  these  officers  until  reversed  by 
oompetent  authority,  and  such  authority  has  not  been  given 
to  this  court  by  the  Bowman  Act.  The  decisions  and  opinions 
^ilready  cited  in  relation  to  the  power  of  one  exei*utive  officer 
to  reverse  the  ruling  of  his  predecessor  sprung  from  questions 
involving  interpretations  of  the  law,  and  in  Jackson's  Oase  this 
court  described  the  ruling  of  the  Secretary  which  could  not  be 
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reopened  by  his  socoessor  as  one  upon  ^^  a  qaestion  of  the  con- 
struction of  a  statute." 

Kor  is  the  matter  presented  here  so  limited,  as  the  com- 
plaioaot  contends,  or  confined  to  any  specific  lot  of  land.  The 
Secretary  of  the  Interior  describes  it  as  the  ^^  claim  of  the  State 
of  Illinois  to  locate  swamp-land  indemnity  scrip  outside  of  the 
State,  and  to  the  swamp  lands  in  the  odd-numbered  sections 
lying  within  6  miles  on  each  side  of  the  Illinois  Central  Rail- 
road," and  this  submission  cannot  be  limited  or  changed  by  the 
claimant.  The  Secretary  requests  the  findings  of  this  court 
uot  in  relation  to  the  Clay  County  lauds  alone,  but  upon  the 
tooad  question  of  the  right  of  the  State  to  the  lands  described 
or  to  indemnity  scrip  not  confined  to  location  within  the  State. 
Further,  the  decisions  of  Secretaries  Thompson  and  McClelland 
were  general  in  their  intention  and  application,  covering  all 
lands  within  the  description  of  the  acts,  and,  while  inchoate  as 
to  specific  lots  until  defined,  these  rulings  attached  to  each 
section  as  soon  as  located  and  found  to  fall  within  the  acts  of 
Oongress. 

It  is  urged  that  the  adoption  of  the  Bevised  Statutes  created 
a  new  state  of  the  law,  which  brings  the  questions  up  as  res  nova^ 
annulling  the  prior  decisions  and  making  a  new  grant  of  lands 
and  indemnity.  The  Bevised  Statutes  are  the  legislative  de- 
claration of  the  law  on  the  1st  day  of  December,  1873,  and  we 
can  go  back  of  them  only  to  explain  ambiguity  ( Umied  States 
V.  Bowen^  10  Otto,  508) ;  but  we  cannot  see  that  the  enactinent 
of  1874  nullified  all  rights  which  had  vested  prior  thereto  un- 
der the  various  statutes  as  theretofore  construed  by  competent 
authority ;  the  enactment  was  for  aid  and  simplicity  in  the 
future,  and  was  not  intended  to  tear  up  the  past  or  to  annul  all 
that  had  gone  before. 

We  are  of  opinion  that  the  Secretary  of  the  Interior  has  uot 
authority  to  reop  n  the  claims  of  the  State  of  Illinois  specified 
in  bis  letter  to  this  court  dated  February  13, 1884,  and  in  this 
view  Of  the  case  we  express  no  opinion  as  to  the  correctness  of 
the  decisions  made  by  bis  predecessors. 

The  clerk  will  certify  a  copy  of  this  opinion  to  the  Secretary 
of  the  Interior,  for  his  guidance  and  action. 
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JOHN  LEDYAED  HODGE   ET  AL.  V.  THE  FmTBI> 

STATES. 

[No.  13,  Departmental.    Decided  June  1, 1385.] 

On  the  defendants^  Motion. 

A  surveyor-general  makes  out  a  certificate  of  location  in  favor  of  one  Vaca. 
or  his  legal  representative.  One  H.  purchases,  at  an  administrator's  sale- 
of  Vaca's  estate,  the  right,  produces  proof  to  the  satisfaction  of  the  snr^ 
veyor-general,  and  procures  the  certificate  of  location.  It  is  conceded 
that  the  proceedings  under  which  H.  piirohaaed,  though  regular  on 
their  face,  were  void  for  lack  of  jurisdiction.  A  claim  being  made  by 
the  true  representative  of  Vaca,  it  is  transmitted  by  the  Secretary  of  the- 
Interior  under  the  Bowman  Act. 

Under  the  Act  June  2,  1858  (11  Stat.  L.,  p.  294),  which  provides  in  certain 
cases  that  a  surveyor-general  shall  "  isene  to  4  elaimaRi  or  hit  legal  repre- 
eeHiativee**  a  certificate  of  location,  the  issuing  of  the  certificate  to  one 
apparently  a  legal  representative  leaves  the  Interior  Department /ii«fll»» 
offidOf  and  without  power  to  transmit  the  claim  to  thia  court  under  the- 
Bouman  Act  ('22  Stat.  L.,  p.  485,  $  2). 

The  Reportert?  statement  of  the  case: 

The  ground  of  the  defendants'  motion  will  be  found  in  the- 
opinion  of  the  court. 

Mr.  E.  P.  Heath  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  motion. 

Mr.  B.  B.  Lines  opposed. 

Davis,  J.,  delivered  the  opinion  of  the  court : 
By  Act  February  28,  1823  (3  Stat.  L.,  727),  a  certain  land 
grant  was,  in  1823,  confirmed  to  Antonio  Vaca,  since  deceased,, 
and  whose  legal  representatives  in  this  matter  the  daimanla 
allege  themselves  to  be,  as  legatees  of  one  Andrew  Hodge,  jr.^ 
who  obtained  title  to  the  grant  in  1836.  No  steps  to  locate  or 
satisfy  the  grant  seem  to  have  been  taken  until  1872,  when  W. 
H.  Hawford  purchased  the  claim  at  an  administrator's  sale  or 
this  part  of  Andrew  Hodge's  estate,  the  sale  being  ordered  by 
a  parish  court  in  the  State  of  Louisiana,  which  apparently  had 
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jahsdictioii  in  the  premises.  Hawford  thereupon  applied  for 
certificates  of  location  in  satisfaction  of  the  grant,  which  in* 
due  course  were  issued  to  him,  and  have  passed  into  the  hands- 
of  third  parties.  Some  of  these  certificates  have  beeu  located 
upon  the  public  lauds  and  some  are  ^till  outstanding  and  not 
located.  In  1883  the  claimants  applied  for  satisfaction  of  the 
same  grant,  and  were  refused  by  the  isnrveyor-general  because 
of  the  prior  settlement  with  Hawford ;  they  appealed  to  the 
Department  of  the  Interior,  and^  in  accordance  with  the  Bow- 
man Act,  the  Secretary  has  transmitted  the  matter  to  this 
court  for  our  opinion  upon  several  points,  one  of  which  is  im- 
mediately presented  by  the  motion  of  the  defendant*,  now  under 
consideration,  that  the  court  shall  certify  to  the  Secretary  of 
the  Interior  that  upon  the  issue  of  the  certificates  to  Hawford 
the  department  became  functvs  officio. 

It  appears  to  be  substantially  admitted,  at  least  for  the  pur- 
poses of  this  motion,  that  the  proceedings  under  which  Haw> 
ford  obtained  title,  although  regular  on  their  face  and  calcu- 
lated to  deceive  the  officers  of  the  department,  were  in  reality 
void  by  reason  of  lack  of  jurisdiction  in  the  local  parish  court 
to  reopen  the  Yaca  succession  and  sell  this  asset,  and  that  the 
claimants'  title,  although  it  has  lain  dormant  nearly  fifty  years,, 
during  which  innocent  parties  have  obtained  interests  under 
the  Hawford  certificates,  is  still  paramount,  so  that  the  depart- 
ment should  issue  to  them  new  certificates  of  location,  or  at 
least  deliver  to  them  those  certificates  already  issued  which 
may  hereafter  come  into  the  defendants'  possession  through  an 
application  for  their  location  or  otherwise. 

If  the  claimants'  allegations  are  well  founded,  they  probably 
have  a  remedy  against  Hawford,  and  if  they  have  been  injured 
by  the  laches  or  error  of  government  officers,  they  may  perhaps 
have  a  claim  for  indemnity  which  will  be  recognized  by  Con- 
gress ;  but  under  the  motion  now  made,  and  under  the  provis- 
ions of  the  Bowman  Act,  we  have  to  decide  at  this  time  not  upon 
the  rights  of  the  claimants,  but  upon  the  power  of  the  Secre- 
tary. 

The  statute  provides  (11  Stat.  L.,  294)  that  where  a  private 
land  claim  has  been  confirmed  by  Congress,  but  has  not  been 
located  and  remains  unsatisfied,  the  appropriate  surveyor-gen- 
eral shall  "issue  to  the  claimant  or  his  legal  representatives" 
a  certificate  of  location.  Hawford  made  application  under  this 
2286  c  CLS 23 
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act,  his  title  was  ou  its  face  valid,  and  scrip  was  issued  which 
certified  that  Yaca  ^<  or  his  legal  representatives"  were  entitled 
to  locate  certain  quantities  of  land.  This  scrip  was  sent  to 
the  surveyor-general,  who  delivered  it  to  Hawford,  relying  upon 
the  apparently  good  title  set  up  by  him.  Perhaps  this  was  an 
error  which  leaves  the  United  States  liable  in  damages  to  the 
claimants,  but  it  was  none  the  less  an  exercise  of  the  power 
given  by  the  act,  and  exhausted  that  power.  It  either  was  or 
was  not  the  duty  of  the  surveyor-general  to  decide  in  whom 
the  title  to  the  certificate  rested  ;  if  it  was  his  duty,  then  the 
performance  of  it  is  not  reviewable  by  his  successor ;  if  the  de- 
cision of  that  question  was  not  by  law  imposed  upon  him,  then 
the  issue  of  the  certificates  running  on  their  face  to  Yaca  or  his 
legal  representatives,  even  if  delivered  by  mistake  to  one  not 
entitled  to  receive  them,  was  an  exercise  of  all  the  power  the 
statute  gave  him.  The  statute  allows  the  land  office  to  issue 
one  set  of  certificates,  and  only  one,  in  satisfaction  of  these 
grants ;  it  does  not  authorize  that  office  to  correct  errors  by  the 
issue  of  duplicate  sets,  and  any  wrong  done  or  injury  inflicted 
by  the  mistaken  delivery  must  be  remedied  in  the  courts  or  by 
Oongress. 

It  is  our  opinion  that  the  Department  of  the  Interior  is  with- 
out further  power  in  the  matter,  and  the  motion  is  allowed. 
The  clerk  will  certify  a  copy  of  this  opinion  to  the  Secretary 
of  the  Interior,  for  his  guidance  and  action. 


WILLIAM  W.  HUBBELL  v.  THE  UNITED  STATES. 

[No.  1^793.    Decided  June  1,  1885.] 

On  the  Proofs. 

The  claimant  seeks  to  recover  royalty  for  cartridges  manafactared  by  the 
goyemment  of  a  device  covered  by  his  patent.  He  aUeges  an  im- 
plied contract  under  the  decision  in  McKeever's  Case.*  The  gov- 
ernment shows  that  the  Ordnance  Department  mannfactured  the 
same  kind  of  cartridges  anterior  to  the  patent.  The  claimant,  to 
show  that  he  was  the  first  inventor,  puts  in  evidence  a  nnmber  of 
applications  for  patents  previously  filed  by  him. 

«  14  C.  Cls.  R.,  :)96.    See  also  HoUi$ter  v.  Benedict  ManufaeiMrimg  Compomjf 
( 113  U.  S.  R.,  59),  where  it  is  said : 

**  But  doubts  were  expressed  whether  a  snit  could  be  sustained,  such  as  the 
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I.  In  an  action  to  recover  royalty  npon  implied  contract,  if  the  question 
of  priority  be  raised,  the  patentee  may  go  into  such  history  of  his  ef- 
forts and  achievements  in  the  art  as  tend  to  show  that  he  was  the 
first  inventor  of  the  thing  afterwards  patented.  ^ 

II.  The  claimant's  patent  of  1879  for  a  breach-loader  cartridge,  consisting 
of  a  combination  of  a  circular  base  containing  the  fulminate,  of  the 
anvil  over  it,  and  of  apertures  or  vents  so  arranged  that  their  inner 
edges  nearly  coincide  with  the  wall  of  the  fulminate  chamber,  is  not 
infringed  by  the  *' reloading  carlridge  "  or  by  the  **  cup-anvil  cartridge" 
of  the  Ordnance  Department,  used  in  the  United  States  service. 

III.  Where  an  inventor  of  a  cartridge  aimed  in  1865  at  quick  ignition 
through  concentrated  fire  (i.  e.,  through  a  central  vent  in  his  anvil) ; 
and  in  1878  sought  the  same  result  through  diffusion  of  the  fulminate 
fiame  (t.  «?.,  through  two  vent«  at  the  extreme  outer  edges  of  the  ful- 
minate chamber)  it  must  be  held  that  the  devices  are  diiferent,  and 
that  the  earlier  one  cannot  l>e  used  to  establish  priority  of  inven- 
tion for  the  later. 

lY.  If  iu  the  Hubbell  cartridge  patent  1879  the  relative  position  of  the 
vents  and  the  wall  of  the  fulminate  chamber  is  a  material  part  of 
the  invention,  the  government  cartridges  (in  which  this  feature  does 
not  appear)  constitute  no  infringement ;  and,  conversely,  if  this  feat- 
ure of  relative  position  is  not  a  material  part  of  the  invention,  the 
patented  device  is  reduced  to  a  chaml>er  of  fulminate  in  the  center 
of  the  base,  with  an  anvil  over  it,  having  two  or  more  openings;  and 
this  device  was  anticipated  by  the  ordnance  officers  iu  cartridges 
made  iu  1864. 

The  Reporters^  statement  of  the  case : 
The  follqwiDg  are  the  faots  as  found  by  the  court : 
I.  April  13, 18G5,  the  claimant  filed  in  the  caveat  archives  of 
the  Patent  Oflftce  of  the  United  States  a  specification  and  draw- 
ings alleged  by  him  to  describe  "  a  gun  to  load  and  fire  with  great 

present,  i^ainst  public  officers,  or  whether  a  suit  upon  an  implied  promise 
of  indemnity  might  not  be  prosecnted  against  the  United  States  by  name 
'  Id  the  Court  of  Claims.  If  the  right  of  the  pat-entee  was  aokno^  ledged,  and, 
^without  his  consent,  an  officer  of  the  government,  acting  under  legislative 
authority,  made  use  of  the  invention  in  the  discharge  of  his  official  duties,  it 
would  seem  to  be  a  clear  case  of  the  exercise  of  the  right  of  eminent  domain, 
apon  which  the  law  would  imply  a  promise  of  compensation,  an  action  on 
which  would  lie  within  the  jurisdiction  of  the  Court  of  Claims,  such  as  was 
entertained  and  sanctioned  in  the  case  of  The  United  States  v.  The  Great 
J^alls  Mant^aoturing  Co,  (112  U.  S.  R.,  645).  And  it  may  be  that,  even  \f  the 
exelueive  right  of  the  patentee  were  conteatedy  euck  an  action  might  he  brought  in 
that  court,  involving  all  queetiane  relating  to  the  validity  of  the  patent;  but,  as 
"we  have  conclnded  to  dispose  of  the  present  apj»eal  npon  other  grounds,  it 
becomes  nnnecesaary  to  decide  the  question  arising  npon  this  defense.'' 
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Beperters'  stsleHeat  of  tbe  tmut. 
rapidity  and  effect."  This  cAveat  was  prepared  the  8th  day  of 
February,  1842.  The  gun  described  in  the  caveat  was  a  breech- 
loading  revolving  gun,  requiring  the  use  of  cartridges.  The 
claii^  was  for  the  invention  of  the  gun,  and  also  "  the  cartridge, 
as  selibrth,  and  firing  it  by  means  of  a  drill."  In  this  cartridge 
a  paper  cylinder  was  employed,  in  which  the  powder  was  in- 
closed, with  the  ball  above  or  before  it ;  in  the  back  or  lower 
part  of  the  cylinder  was  a  chamber  coated  with  varnish,  filled 
with  fulminate,  and  having  an  end  covering  to  it ;  the  cart- 
ridge was  to  be  fired  by  a  drill.  No  method  of  communication 
from  the  fulminate  to  the  powder  was  provided,  nor  any  men- 
tion made  of  an  anvil. 

II.  The  same  day,  April  13,  1865,  claimant  also  filed  in  the 
United  States  Patent  OflBce  an  application  for  letters  patent 
upon  what  he  described  as  a  new  and  useful  improvement  in 
primed  cartridges.  May  15,  1865,  the  letters  patent  were  re- 
fused, on  the  ground  that  the  claim  had  been  anticipated.  The 
application  was  then  amended,  and  again  refused  August  10, 
1865,  for  lack  of  novelty.  The  claimant  appealed  from  this  de- 
cision to  the  board  of  appeal  or  examiners-in-chief,  and  on  No- 
vember 17,  1865,  two  exarainers-in-chief  affirmed  the  decision 
refusing  the  application.  The  important  parts  of  the  invention, 
as  described  in  the  specifications  and  the  drawings  annexed  to 
them,  filed  April  13,  1865,  with  application,  are  as  follows; 
the  invention  is  called  a  "  new  and  useful  improvement  in 
primed  cartridges : " 

"  The  nature  of  the  invention  consists  in  taking  the  onlinaiy 
copper-flanged  primed  cartridge  case,  which  has  a  projecting 
flange  on  the  rear  and  Immediately  outside  of  a  level  rear  base 
or  plate  and  outside  of  a  cylindrical  body,  such  flange  connect- 
ing the  cylindrical  body  with  such  rear  base  plate,  and  adapted 
to  arms  having  a  flange  recess  at  the  rear  of  the  charging  cham- 
ber. And  I  dispense  with  the  fulminate  in  such  rim,  and  I  com- 
press and  make  thinner  the  center  of  the  rear  base  plate  to 
about  half  thesurronnding  thickness  and  for  a  diameter  or  sizeof 
about  a  quarter  of  an  inch,  and  inside  of  the  shell  or  plate,  form- 
ing thereby  a  circular  recess  or  chamber  in  the  base  or  plate 
inside  to  hold  fulminate  and  to  present  a  thin  striking  face  to  a 
striker  located  in  the  rear  of  the  shell  or  cartridge,  and  1  insert 
in  the  side  of  this  shell,  with  its  rim  or  edge  extending  into  the 
rim  of  the  shell,  and  firmly  secured  by  such  rim,  a  copper  plate 
or  anvil,  perforated  with  oneor  more  small  vent  holers  in  theanvi) 
part  opposite  such  thin  or  reduced  center,  to  inclose  the  fulmi- 
nate, receive  the  blow  of  the  striker  as  an  anvil  as  it  strikes  onto 
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the  thill  or  rednced  central  part  of  the  rear  plate  or  base  of  the 
shell,  iiod  drives  it  forward  where  struck  with  the  folmiuate 
against  the  curved  base  of  the  center  concave  of  the  plate,  which 
surrounds  a  central  hole  or  vent  in  it  to  form  a  base  of  resist- 
ance to  explode  it  against,  and  to  admit  the  fire  directly  for- 
wanl  through  the  center  of  the  gunpowder  of  the  cartridge. 
This  is  the  beat  form  of  applying  the  invention,  though  two  or 
more  small  holes  to  vent  may  be  used,  with  the  metal  of  the 
plate  solid  immediately  opposite  the  center." 

The  advantages  of  this  cartridge  were  described  by  the  claim- 
ant in  the  said  specifications  as  follows  : 

'•^  The  fiange  being  filled  up  solid  prevents  it  from  stripping  in 
extracting  the  shell.  The  fulminate  b«'ing  in  the  center  (and 
not  within  the  outer  flange)  makes  it  safer  from  accidental  ex- 
plosion. The  concave  plate  secured  by  the  outer  rim,  and  is 
held  by  the  groove  in  the  gun,  makes  a  firm  base  of  resi.stance 
to  the  action  of  the  striker  to  explode  the  fulminate.  The  cen- 
tral issue  of  the  fire  forward  through  the  gunpowder  ignites 
it  uniformly  and  most  quickly.'' 

The  applicant's  claim  was  thus  made : 

"  What  I  claim  as  my  invention  is :  Disi)ensing  with  the  ful- 
minate in  the  hollow  rim  of  the  ordinary  cartridge  case,  having 
its  rim  projecting  around  the  rear  flat  base  and  beyond  the 
cylindrical  body  of  the  shell,  and  then  reducing  the  thickness 
of  this  rear  plate  or  base  in  the  center  inside,  and  inclosing  the 
fdlniinate  in  and  opposite  this  thinned  center  or  recess  by  means 
of  a  perforated  plate  or  anvil,  held  securely  by  its  rim  enter- 
ing tbe  hollow  flange  outside  of  the  cylinder  of  the  shell,  to 
convert  it  into  a  center  primed  cartridge  adapted  to  arms  with 
a  flange  recess  around  the  rear  end  of  the  charging  chamber, 
snch  as  those  in  which  the  shell  was  before  used  or  others  sim- 
ilar, or  adapting  the  striker  to  it,  substantially  as  described." 

In  his  appeal  from  the  decision  of  the  primary  examiner  the 
claimant  alleged  the  following  essential  features  which  must 
necessarily  all  exist  to  develop  the  function  of  a  proper  explo- 
sion of  the  cartridge,  namely : 

^^  1.  A  thinned  central  rear  sufficiently  and  only  large  enough 
to  present  an  annular  striking  face  around  the  center  hole  of 
the  anvil-plate  and  opposite  the  central  face  of  the  anvil- plate. 

^*  2.  An  anvil-plate  held  by  thesurrounding  projecting  flange, 
and  flat  with  the  rear  plate  up  to  the  edge  of  the  thinned  part 
of  such  plate,  and  with  a  curved  concave  opposite  the  thinned 
part,  and  only  opposite  the  thinned  part  surrounding  a  centraJ 
vent- bole  extending  forward  through  the  plate. 

^^The  construction  of  the  a;nvil-plate  is  peculiar  and  the  con- 
struction of  the  thinned  rear  base  is  peculiar;  both  may  have 
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beeu  separately  known  before,  but  they  were  never  proportioned 
to  each  other  and  brought  together  to  act  in  unison  for  the  com- 
mon purpose  of  producing  a  quick  and  certain  ignition  of  car- 
tridge and  waking  it  safe  to  carry;  by  combining  an  ea«y 
yielding  rear  face  with  a  solid  resisting  anvil  face  properly 
presented  and  supported,  and  a  small  amount  of  fulminate  witli 
large  ventage,  so  as  not  to  blow  out  or  displace  the  anvil-plate, 
and  keep  the  base  solid  for  easy  extraction  of  the  shell." 

III.  The  claimant,  upon  January  23, 1872,  filed  in  the  United 
States  Patent  Office  an  application  for  letters  patent  upon  im- 
proved breech-loading  metallic  cartridges.  After  refusal  and 
amendment,  letters  patent  were  issued  to  him  for  the  invention 
claimed  by  him  in  the  following  form : 

"I  claim  as  my  invention  the  within-described  improved 
fixed  ammunition  for  breech  loading  infantry  arms,  consisting: 
of  an  enlarged  metallic  case  containing  a  charge  of  powder,  an 
elongated,  solid,  and  ilat-ba^ed  paper  carrier  fitting  closely  with- 
in said  case,  and  carrying  a  smooth,  solid,  elongated,  rearwardly 
tapering,  flat-based,  subcaliber,  leaden  bullet,  held  and  par- 
tially inclosed  by  the  front  end  of  the  said  carrier." 

On  this  application  a  patent  was  issued  for  a  subcaliber  bul- 
let, with  bullet  paper  carrier. 

The  claimant  filed,  April  25,  1872,  in  the  United  States 
Patent  Office,  an  application  for  a  patent  for  "  an  improvement 
in  the  construction  of  primed  metallic  ammunition  for  breech- 
loading  fire-arms."  This  application  was  amended  and  refused. 
The  specification  as  amended  was  as  follows: 

"  I, ,  have  invented  an  improvement  in  the  construc- 
tion of  primed  metallic  am  munition  for  breech-loading  firearms, 
of  which  the  following  is  a  snecification : 

"  My  invention  relates  to  the  construction  of  the  base  or  rear 
end  of  the  cartridge  or  metallic  case,  immediately  adjacent  to 
the  rear  of  the  powder  chamber,  to  prevent  the  fulminate  and 
X)Owder,  either  or  both,  from  decomposition  by  galvanic  action 
or  sweating,  and  to  prevent  the  paper  disk  from  burning,  and 
prevent  the  metallic  case  at  the  flange  from  bursting;  and  to 
construct  the  cartridges  with  uniform  similarity,  and  cheaper 
than  heretofore,  by  means  of  a  circular,  centrally  perforated 
paper  disk  carrying  the  fulminate  in  its  central  perifonition  and 
secured  between  a  circular  metal  plate  similar  in  galvanic  na- 
ture to  the  metal  of  the  case,  with  an  anvil  or  bridge-piece  in 
this  circular  metal  plate  over  the  fulminate,  and  one  or  two 
holes  punched  through  it  at  one  or  both  sides  of  the  anvil  face 
to  admit  the  fire  to  the  powder,  and  secured  firm  down  on  the 
paper  disk  by  the  pinched-in  sides  of  the  case  over  the  middle 
plate  to  insure  resistance  to  the  fulminate." 
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Beferring  to  drawings  annexed  to  it,  the  specification  pro- 
ceeds to  describe  a  metal  case  to  contain  the  powder  charge 
and  the  bullet  or  shot,  or  only  the  powder  if  desired.  A  cir- 
cular paper  disk  about  one- tenth  of  an  inch  thick  fits  tightly 
inside  of  the  metal  case  against  the  metal  base  of  the  case,  this 
paper  disk  to  be  perforated  entirely  through  at  it6  center,  form- 
ing a  chamber  of  uniform  diameter,  open  at  both  sides  alike, 
and  of  about  one-eighth  of  an  inch  in  diameter.  Into  this  cham- 
ber is  put  the  fulminate  when  damp,  coated  on  both  sides  with 
a  solution  of  shellac  and  then  placed  into  the  case.  Over  this 
is  placed  a  circular  plate  of  the  same  kind  of  metal  as  the  case, 
or  similar  in  galvanic  nature,  so  as  to  prevent  galvanic  action 
or  decomposition.  Two  holes  through  which  the  fire  from  the 
fulminate  reaches  the  powder  are  punched  through  this  plate, 
leaving  an  anvil-piece  over  the  fulminate.  The  specification 
then  proceeds: 

"  Owing  to  this  construction  of  a  paper  disk  between  a  mebil 
plate  and  the  base  of  the  case,  a  much  thinner  body  of  paper 
and  a  shorter  metal  case  suflSces  to  secure,  preserve,  and  ex- 
plode the  fulminate  than  is  used  when  paper  alone  is  employed 
in  the  metal  b:ise  or  case.  There  is  also  greater  certainty  of 
exploding  the  fulminate,  and  the  paper  is  pressed  more  mechan- 
ically and  tightly  at  the  edges  against  the  case,  to  exclude  the 
gas  and  fire,  and  prevent  the  paper  from  burning  and  the  shell 
case  from  bursting,  while  galvanic  action  and  decomposition 
are  also  prevented,  and  sweating  does  not  destroy  the  fulmi- 
nate. The  paper  disk  being  perforated  clear  through,  enables 
either  side  to  be  put  next  to  the  metal  base  and  makes  equally 
sure  fire.  Paper  is  the  only  material  that  will  answer  for  this 
disk. 

"  I  am  aware  that  a  body  of  paper  with  a  concAve  recess  in 
the  rear  containing  fulminate,  and  sufficiently  thick  to  enable 
the  paper  in  a  measure  to  resist  the  blow  to  explode  the  ful- 
minate, has  been  suggested  before  this  invention  of  mine,  but 
it  requires  a  longer  case  than  mine  and  is  not  so  certain  to  ex- 
plode; and  a  paper  disk  alone  so  thin  as  mine,  and  taking  up 
so  little  space,  will  not  give  sufficient  resistance,  nor  will  any 
paper  disk  when  perforated  through  like  mine,  so  as  to  apply 
either  eride  next  to  the  base,  explode  the  fulminate  without  the 
metal  plate  or  anvil.  I  am  also  aware  that  an  anvil-plate  over 
a  combustible-primed  wad  has  also  been  suggested,  but  this 
does  not  exclude  the  gas  from  beneath  the  plate  at  the  edges 
or  weak  parts  of  the  case,  which  my  invention  does  accom- 
plish. 

"  But  what  I  claim  is — 

*^  The  construction  of  an  improved  breech-loading  metallic- 
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primed  cartridge  case,  consisting  of  circular  metallic  anvil  per- 
forated aud  secured  by  a  bite  of  the  case  of  the  same  metal, 
immediately  in  front  of  a  circular  paper  disk  centrally  perfo- 
rated through  and  carrying  the  fulminate  in  the  central  perfora- 
tion, and  tightly  inclosed  against  the  sides  of  the  case  at  the 
flange,  and  between  the  metallic  base  and  anvil-plate,  exclu- 
sively of  the  same  metal,  to  avoid  sweating,  bursting,  galvanic 
action,  aud  to  keep  and  present  the  fulminate  and  charge  in 
the  most  serviceable  manner,  as  described." 

lY.  Another  application,  filed  December  28, 1878,  resulted 
in  the  issue  to  the  claimant  of  letters  patent  No.  212313,  for  an 
alleged  new  and  useful  improvement  in  cartridges.  These  let- 
tei's  were  issued  February  18, 1879.  The  right  and  title  to  them 
remains  in  the  claimant.  The  amended  specification  upon  which 
the  letters  were  issued  contains  the  following  description  of  the 
invention: 

<<  United  States  Patent  Office.  William  W.  Hubbell,  of  Wash- 
ington, District  of  Columbia.  Improvement  in  cartridges. 
Specification  forming  part  of  letters  patent  No.  212313,  dated 
February  18, 1879.    Application  filed  December  28, 1878. 

^^  To  all  whom  it  may  concern : 

"  Be  it  known  that  1,  William  Wheeler  Hubbell,  of  Wash- 
ington and  District  of  Columbia,  have  invented  an  improved 
metallic  cartridge,  and  I  do  hereby  declare  that  the  following 
is  a  full,  clear,  and  exact  description  thereof: 

"My  invention  relates  to  the  i>eculiar  construction  of  a  cir- 
cular metallic  perforated  plate,  with  the  circular  fulminate 
carrier  and  soli4  fire-tight  metallic  case  and  head  in  one  piece, 
as  will  be  hereinafter  more  fully  set  forth  and  described." 

Beferriug  to  drawings  annexed  to  it,  the  specifications  pro- 
ceed to  describe  the  cartridge  substantially  as  follows : 

A  cylindrical  metallic  cartridge  case  or  shell,  with  solid  rear 
end  in  one  piece  therewith,  both  fire-tight,  open  only  at  the 
front  end,  to  be  primed  and  loaded  at  this  front  opening. 
Above  and  upon  this  solid  rear  end  is  placed  a  circular  disk  of 
paper,  or  any  suitable  substance,  perforated  through  the  center 
(or  the  reception  of  the  fulminate  in  this  perforation  or  chamber. 
Above  and  upon  this  disk  is  placed  a  circular  metallic  plate, 
closely  fitting  inside  the  case  or  shell ;  this  plate  is  held  in  place 
by  contracting  or  pinching  the  case  or  shell,  which  forces  the 
plate  down  upon  the  disk  and  makes  a  tight  joint  around  the 
edge  of  the  plate.  The  plate  has  two  perforations,  one  on  each 
side  of  a  center  line  drawn  through  its  axis,  sufficient  space 
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being  left  between  the  perforations  to  form  the  bar,  which  is 
of  a  breadth  nearly  equal  to  the  perforation  in  the  paper  disk 
immediately  over  which  it  rests ;  above  this  metal  plate  is  the 
X>owder  chamber  and  above  that  the  bullet.  The  specification 
further  sets  forth  that  the  paper  disk  may  be  dispensed  with 
by  recessing  or  forming  the  fulminate  chamber  in  the  metal  of 
the  circular  plate,  with  a  central  anvil-bar  over  the  recess  and 
a  perforation  on  each  side  of  the  bar.  The  specification  thus 
concludes : 

'^  The  central  anvil  affords  a  firm  resistance  to  a  central  striker 
acting  on  the  center  of  the  base,  and  compressing  the  fulminate 
to  ignite  it  with  certainty.  The  two  side  vents  diffuse  the  fire 
into  the  base  of  the  charge  of  powder,  and  its  instant  explosion 
presses  back  the  circular  anvil-plate,  and  prevents  it  from  being 
blown  out  in  the  barrel,  the  charge  being  consumed  from  the 
base  forward,  without  reaction  of  the  fire  or  waste  of  the  pow- 
der. 

^*  The  distinguishing  feature  of  my  invention  is  the  organized 
construction  to  carry  into  complete  effect  the  expressed  prin- 
ciples of  operation  of  the  fulminate  of  mercury  or  detonating 
powder  and  the  powder  charge.  In  this  organization  the  ful- 
minate, although  the  superior  explosive  force,  is  contracted  into 
a  diminished  or  small  central  chamber  and  fills  it.  The  flange 
and  head  of  the  metallic  case  are  solid,  all  in  one  piece.  This 
chamber,  at  its  sides  or  outer  extreme  edges,  communicates  di- 
rectly and  exclusively  with  the  powder  charge,  so  that  the  ex- 
plosive force  of  the  fulminate  is  not  allowed  to  expand  under 
a  larger  area  of  the  anvil-plate  and  blow  it  out,  but  is  compelled 
to  diffuse  its  explosive  force,  not  in  a  central  stream  but  in  a 
diffused  body,  into  the  base  of  the  powder  charge.  To  effect 
this  the  central  anvil  piece  has  no  central  aperture,  is  as  wide 
as  the  fulminate-filled  chamber,  and  the  perforations  are  at  the 
extreme  outer  sides  of  this  fulminate  for  two  purposes.  One  is 
to  diffuse  the  fire  from  this  center  most  thoroughly.  The  other 
is  to  have  an  unperforated  anvil  over  and  against  the  fulmi- 
nate, as  it  rests  solid  in  its  chamber,  to  receive  the  central  blow 
of  a  striker  and  obtain  complete  resistance  by  the  anvilbar, 
and  yet  have  free  escapement  for  the  explosive  force  at  once 
from  beneath  the  anvil-plate,  without  any  chamber  or  space  for 
it  to  expand  into  under  the  plate.  This  insures  a  certain  igni- 
tion, security  of  the  anvil-plate  to  keep  its  position,  and  a  com- 
plete combustion  of  the  powder  charge  from  the  base  forward 
as  it  impels  the  bullet  out  of  the  gun. 

'^Having  thus  described  my  invention,  what  I  claim  as  new, 
and  desire  to  secure  by  letters  patent,  is — 

^^  In  the  bottom  of  a  solid  metallic  flange  cartridge  case  or 
shell  the  combination  of  a  circular  base  inclosing  a  central 
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chamber  of  fulminate  and  an  anvil  over  the  falminate,  pro- 
vided with  two  or  more  openings,  whose  inner  edges  nearly  coin- 
cide with  the  edges  of  the  central  chamber  of  fulminate  in  the 
base  of  the  cartridge,  substantially  as  described." 

V.  The  officers  of  the  United  States  Army  began  in  1864  ex 
periinents  for  the  manufacture  of  center-fire  cartridges,  which 
led  up  to  the  "  cup-anvil"  cartridge,  adopted  in  1868,  and  the 
reloading  cartridge.  Prior  to  1864,  metallic  so-called  "riiu- 
fire"  cartridges  were  used;  in  these  cartridges  the  fulminate 
was  contained  in  a  hollow  flange  or  rim  around  the  base  of  the 
cartridge,  and  it  was  exploded  by  a  blow  from  the  hammer  of 
the  gun  upon  the  exterior  edg^  of  this  flange  or  rim.  Among 
other  patterns  there  were  made  and  tired  hy  said  officers  the 
following  different  kinds  of  center-fire  cartridges  : 

In  December,  1864,  some  ten  or  fifteen  cartridges  thus  de- 
scribed :  Interior,  center  priming  cartridges ;  priming  (or  Elimi- 
nate) being  held  in  place  against  the  base  or  rear  of  the  shell 
by  a  circular  metal  disk  compressed  by  the  walls  of  the  shell; 
in  the  disk  were  two  holes,  at  the  extremities  of  a  diameter  of 
the  fulminate,  through  which  fire  from  the  fulminate  was  com- 
municated to  the  black-powder  chamber  of  the  shell ;  the  en- 
tire area  of  the  holes  opened  into  the  fulminate  chamber,  and 
the  portion  of  the  metal  disk  between  the  holes  served  as  au 
anvil  to  resist  the  blow  of  the  hammer  or  firing-pin ;  between 
the  hammer  and  the  anvil  was  placed  the  fulminate.  The  ftil- 
miuate  in  this  cartridge  was  carried  in  an  exterior  bulb  or 
chamber  in  the  rear  of  the  center  of  the  biise  of  the  cartridge  y 
this  method  of  loading  the  fulminate  was  abandoned. 

About  the  spring  of  1865  the  said  officers  manufactured  and 
fired  cartridges  of  the  following  description  : 

A  center-primed  cartridge,  the  priming  of  fulminate  in  a 
circular  dei)ression  in  the  center  of  the  base  of  the  shell,  held 
in  place  by  a  cintular  jiiece  of  metal  pressed  down  over  it ; 
fire  to  the  powder  charge  communicated  through  two  holes  at 
the  extremities  of  a  diameter  of  the  depression  or  pocket  in 
the  base  of  the  shell,  the  entire  area  of  these  holes  opening 
into  the  pocket,  and  the  portion  of  the  metal  between  the  hole^^ 
serving  as  an  anvil  to  resist  the  blow  of  the  firing-pin  or  ham- 
mer. 

The  government  continued  the  use  of  a  center  fulminate  cham- 
ber, having  above  it  a  disk  with  central  anvil  and  two  vents  to 
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the  black-powder  chamber,  until  the  development,  in  1868,  of 
the '^cap-anvil "cartridge,  in  which  acnp  wassabstitatedfor  a 
single  disk  or  for  the  combination  of  two  di^ks.  The  cup  is  an 
improvement  upon  the  disk  or  disks,  in  that  a  disk  from  its 
form  is  apt  to  be  turned  or  misplaced  in  insertion,  or  loosened 
by  blows  from  the  striker,  and  must  be  fastened  by  crimping 
the  walls  of  the  shell  near  the  flange,  where  the  walls  are  thick- 
est ;  while  a  cup  has  from  its  form  greater  rigidity  as  an  anvil, 
^ts  walls  prevent  it  from  turning  while  being  inserted  in  the 
shell,  and  admit  of  its  being  crimped  in  place  where  the  wall» 
are  thinner.  Being  in  effect  a  hollow  cylinder,  it  occupies  less 
powder  space  in  the  shell  for  equal  depth  of  cup  and  thickness 
of  disk. 

VI.  The.''cup-anviP  cartridge  is  one  of  those  alleged  to  be 
covered  by  claimant's  patent.  It  is  a  center-primed  cartridge 
metallic  case  or  shell,  with  a  rim  around  the  rear  or  closed  end 
of  the  cartridge.  The  priming  or  fulminate  is  contained  in  a 
circular  pocket  in  the  exterior  of  the  base  of  a  metal  cup,  that 
is,  into  a  cartridge  shell,  and  restiug  upon  its  base  is  put  a 
metallic  cup,  with  its  mouth  toward  the  black -powder  cham- 
ber ;  the  bottom  of  this  cup  projects  upwards  from  the  circum- 
ference towards  the  center,  and  the  cup  is  forced  down  upon 
the  solid  base  of  the  cartridge  case  or  shell,  and  is  held  there 
firmly  by  crimping  the  walls  of  the  case  or  shell  over  the  edge 
of  the  cup  at  its  open  end.  A  circular  pocket  appears,  there- 
fore, in  the  exterior  of  the  base  of  this  cup,  and  in  this  pocket,. 
and  between  the  cup  and  the  closed  end  of  the  cartridge  case 
or  shell,  is  placed  the  priming  or  fulminate.  Fire  is  communi- 
cated from  the  fulminate  to  the  black  powd<^r  through  two 
holes  in  the  bottom  of  the  cup,  at  the  extremities  of  a  diameter 
of  the  said  depression  or  pocket.  The  whole  area  of  the  aper- 
tures is  over  the  fulminate  chamber,  free  to  receive  the  flame, 
and  their  inner  edges  do  not  nearly  coincide  with  the  outer 
edge  of  the  fulminate  chamber.  The  portion  of  the  top  of  the 
pocket  or  bottom  of  the  cup  between  the  two  holes  serves  as 
the  anvil  to  resist  the  blow  of  the  hammer  or  firing-pin.  Thi* 
cartridge  was  adopted  by  the  government  in  1868,  and  has 
since  been  continuously  manufactured  and  used  by  it. 

The  "  reloading"  cartridge  is  another  of  those  alleged  to  be 
covered  by  claimant's  patent.  This  cartridge  is  a  hollow  me- 
tallic shell,  rimmed  around  the  base  with  a  pocket  in  the  ex- 
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terior  of  the  center  of  tbe  base ;  through  the  center  of  the  top 
of  this  pocket,  supposing  the  cartridge  to  be  stood  npon  its 
base  or  closed  end,  is  pierced  a  single  aperture  or  hole  to  carry 
the  fulminate  flame  to  the  black-powder  chamber.  This  cart- 
ridge contains  only  the  black  powder  and  the  bullet.  Any 
one  of  several  different  kinds  of  primers  may  be  used  in  it ;  the 
one  used  by  the  United  States,  and  alleged  to  infringe  claim- 
ant's rights,  is  a  circular  metallic  cup,  into  which  is  put  the  ful- 
minate ;  al)ove  this  is  fastened  a  disk  or  cover  having  a  groove 
on  its  upper  side,  being  the  diameter  of  the  circle ;  at  each  end 
of  this  groove  a  small  piece  or  notch  is  cut  out  of  it ;  through 
the  holes  thus  formeil  the  flame  from  the  fulminate  escapes; 
if  this  primer  is  placed  in  the  chamber  of  the  reloading  car- 
tridge, with  the  closed  end  of  the  cup  outwards  and  the  grooved 
end  against  the  top  of  the  chamber,  the  flame  from  the  fulmi- 
nate when  exploded  would  pass  through  these  holes  or  notches, 
thence  along  the  groove  to  the  central  aperture  in  the  car- 
tridge case  or  shell,  thence  to  the  black-powder  chamber  through 
this  single  aperture.  The  entire  area  of  each  of  the  holes  or 
notches  in  the  disk  is  over  the  fulminate  chamber,  and  the  por- 
tion of  the  disk  between  the  holes  is  the  anvil. 

VII.  The  claimant,  in  July,  1872,  notified  the  Chief  of  Ord- 
nance  of  the  United  States  of  his  letters  patent  issued  in 
April  of  that  year,  and  asked  that  the  cartridge  therein  de- 
scribed be  tested.  March  22,  1879,  claimant  notified  the  Sec- 
retary of  War  of  his  patent  granted  February  18, 1879,  and 
asked  allowance  for  royalty  on  future  manufactui*es  of  the  car- 
tridge thus  protected.  From  March  1, 1879,  to  March  31, 1883, 
the  United  States  manufactured  14,714,082  cup-anvil  cartridges, 
and  after  February  18, 1879,  used  2,700,000  theretofore  made. 
From  February,  1879,  to  March  31,  1883,  the  United  States 
manufactured  3,866,352  reloading  cartridges,  and  9,373,700  of 
the  primers  described  in  finding  vi  were  manufactured  from 
1883. 

VIII.  The  cost  of  manufacturing  the  cup-anvil  cartridge 
is  $26  per  thousand,  the  cost  of  manufacturing  the  reloading 
cartridge  is  t30  per  thousand  ;  a  fair  royalty  would  be  5  per 
cent,  of  the  cost. 

The  claimant  in  propria  persona. 


HuBBBLL  V.  United  States.  3G.> 

OpiHioH  or  Ike  eovrft. 

Mr,  John  S.  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defeudants. 

Davis,  J.,  delivered  the  opinion  of  the  court: 

The  claimant  seeks  in  this  action,  upon  an  implied  contract 
(McKeever  v.  The  United  States,  14  C.  Cls.  R.,  196;  18  id.,  757; 
Bums  V.  Tlie  United  States^  12  Wall.,  246),  to  recover  compensa- 
tion for  the  manufacture  and  use  by  the  United  States  Arnjy 
of  cartridges  alleged  to  be  an  infringement  of  his  patent  issued 
in  1879. 

As  it  is  admitted  that  the  government  cartridges  were  man- 
ufactured and  used  prior  to  the  claimant's  ai)plication  for  the 
patent  in  question,  it  would  naturally  be  inferred  either  that 
the  invention  was  not  novel  or  that  the  government  cartridge 
does  not  infringe  the  rights  secured  by  the  letters  patent.  The 
claimant  seeks  to'avoid  this  inference  by  showing  that,  although 
his  rights  first  became  enforceable  upon  the  issue  of  the  patent, 
he  in  fact  is  the  first  inventor,  and  he  puts  in  evidence  a  num- 
ber  of  applications  made  by  him  prior  to  1879,  as  tending  to 
establish  this. 

In  an  action  for  infringement,  where  the  question  of  priority 
is  raised,  the  claimant  may  go  into  such  history  of  his  efforts 
and  achievements  in  the  art  as  tend  to  show  that  he  was  in 
fact  the  first  inventor  of  something  afterwards  patented  by  him ; 
but  as  the  letters  patent  form  the  basis  of  the  action,  an  exam- 
.ination  of  the  claimant's  moral  claims  to  priority  is  useless  un- 
less he  has  protected  his  rights  in  the  manner  prescribed  by  lawr. 

The  claimant  conducted  his  own  cause  before  this  court,  and 
both  in  his  brief  and  in  argument  made  broad  claims  as  to  his 
inventions  in  metallic  cartridges,  showing  that  for  over  forty 
years  he  labored  diligently  for  the  improvement  of  fire-arms 
and  ammunition,  and  that  he  early  foresaw  the  necessity  of  sub- 
stituting for  the  muzzle-loader,  with  loose  ammunition,  a  safer 
and  more  efficient  arm  for  warfare,  to  be  breech-loading  with 
cartridges ;  this,  however,  is  beside  the  issue,  as  his  legal  rights 
are  shown,  defined,  and  limited  by  his  patents  only. 

The  distinctive  features  of  the  patent  of  1879  are  set  forth 
by  the  claimant  as  follows :  "  The  fulminate  [or  priming],  al- 
though the  superior  explosive  force,  is  contracted  into  a  dimiur 
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isbed  or  small  central  chamber  aud  fills  it.  The  flange  and  bead 
of  the  metallic  case  are  solid,  all  in  one  piece.  This  chamber 
at  its  sides  or  outer  extreme  edges  commanicates  directly  and 
exclusively  with  the  powder  charge,"  so  that  the  fulminate  will 
diffuse  its  explosive  force ;  ^^  to  effect  this  the  central  anvil- 
piece  has  no  central  aperture,  is  as  wide  as  the  fnlminate-fflled 
chamber,  and  the  perforations  are  at  the  extreme  outer  edges 
of  this  fulminate,"  for  the  purpose  of  diffusing  the  fire  and  re- 
taining the  central  anvil.  Claimed  as  new  is  *'  the  combination 
of  a  circular  base  inclosing  a  central  chamber  of  fulminate  and 
an  anvil  over  the  fulminate,  provided  with  two  or  more  open- 
ings, whose  inner  edges  nearly  coincide  with  the  edges  of  the 
central  chamber  of  fulminate." 

Stated  in  another  way,  the  distinguishing  feature  of  the  com- 
bination is  a  disk  within  a  metallic  cartridge,  having  an  aper- 
ture in  the  center  to  receive  the  priming  ;  over  that  a  metallic 
disk  having  two  vents  drilled  through  it,  by  which  the  flame 
from  the  priming  may  reach  the  black  powder  placed  imme- 
diately over  this  second  disk,  these  vents  to  be  so  arranged  that 
their  inner  edges  shall  nearly  coincide  with  the  wall  of  the  ful- 
minate chamber,  that  is,  so  that  a  portion  only  of  their  area 
shall  open  into  that  chamber  and  be  free  for  the  passage  of  the 
flame.  This  arrangement  of  the  vents  seems  to  obstruct  the 
free  et^cape  of  the  flame  and  gas  generated  by  the  priming.  The 
claimant,  however,  evidently  deemed  this  position  of  the  aper- 
tures material,  possibly  because  it  gives  a  larger  diameter  to 
the  anvil. 

The  patent  of  1879  is,  therefore,  for  a  combination  made  up 
of  the  circular  base  containing  the  fulminate,  the  anvil  over 
it,  with  the  apertures  or  vents  placed  as  shown,  and  the  posi- 
tion of  these  vents  is  material  to  the  combination  as  described 
and  claimed. 

Turning  now  to  the  claimant's  prior  applications,  thi'ough 
which  he  seeks  to  prove  an  early  invention-  of  the  combination 
patented  in  1879,  we  can  la^?  aside,  as  on  their  face  irrelevant, 
the  applications  and  patent  of  1872,  as  well  as  the  caveat  of 
1842,  and  need  to  consider  only  the  application  of  1865.  The 
invention  described  in  this  application  consisted  of  the  combi- 
nation of  a  perforated  anvil  protruding  upward  into  the  shell, 
the  edges  held  by  insertion  into  the  hollow  flange  or  rim  sur- 
rounding the  base  of  the  cartridge,  with  the  closed  end  of  the 
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cartridge  made  thinner  opposite  the  priming,  which  was  con- 
tained in  the  chamber  formed  by  the  protmsion  of  the  anvil 
upwards  into  the  shell  and  the  area  cat  out  of  the  base.  In 
his  specification  the  inventor  stated  that  be  preferred  a  central 
vent  through  the  anvil,  but  suggested  the  possibility  of  using 
two  or  more  vents,  without,  however,  defining  their  position. 
This  suggestion  he  abandoned  upon  appeal  in  the  Patent  Office, 
and  relied  upon  the  single  central  vent,  laying  stress  upon  the 
combination  of  the  thinned  base,  the  construction  of  the  anvil- 
plate,  and  the  central  vent,  all  acting  together  to  produce  a 
safe  and  quick  explosion  with  a  small  amount  of  priming  and 
large  ventage.  The  claim  of  1865  does  not  aid  the  patent  of 
1879,  as  it  lacks  the  latter's  distinguishing  characteristics.  In 
1865  the  claimant  laid  stress  upon  the  combination  of  the  thinned 
base  with  the  anvil  having  a  central  vent,  saying,  ^*  The  cen- 
tral issue  of  the  fire  through  the  gunpowder  ignites  it  uni- 
formly and  most  quickly,'^  while  in  1878  he  provided  two  aper- 
tures, as  widely  separated  as  possible,  '<  so  [to  use  the  claim- 
ant's words]  that  the  explosive  force  of  the  fulminate  is  not 
fallowed  to  expand,  •  •  •  but  is  compelled  to  difFtise  its 
explosive  force  not  in  a  central  stream,  but  in  a  diffused  body. 
To  effect  this  the  central  anvil-piece  has  no  central  aperture,  is 
as  wide  as  the  fulminate-filled  chamber,  and  the  perforations 
are  at  the  extreme  outer  sides  of  this  fulminate  •  •  •  to 
<lifiuse  the  fire    •    •    •    and  to  have  an  unperforated  anvil.'' 

In  1865,  therefore,  the  claimant  aimed  at  quick  ignition 
through  concentrated  fire,  while  in  1878  he  sought  the  same  re- 
sult through  diffusion  of  the  flame.  There  are  other  differences 
between  the  application  of  1865  and  that  of  1878,  on  which  the 
patent  in  question  was  issued,  which  it  is  not  necessary  now 
to  consider  more  ftilly,  but  which  support  our  conclusion  that 
the  specification  of  1865  does  not  cover  the  invention  patented 
in  1874. 

The  government  cartridges  alleged  to  infringe  the  claimant's 
rights  are  of  two  kinds,  called  the  ^^  reloading  cartridge  "  and 
the  "cup-anvil  cartridge."  The  "reloading  cartridge"  is  a 
solid  flange  metallic  cartridge  with  a  chamber  indented  from 
without  into  the  center  of  the  closed  end  or  base  to  receive  the 
primer ;  at  the  top  of  this  chamber  is  a  single  aperture  to  con- 
vey the  flame  from  the  fulminate  to  the  black-powder  chamber 
immediately  above.    In  this  cartridge  there  are  not  two  aper- 
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tures,  there  is  uot  a  central  or  any  anvil,  there  )8  no  central 
fnlminate  chamber;  in  fact,  it  is  merely  a  metallic  shell,  intended 
to  hold  poM'der  and  ball  only,  with  a  chamber  in  its  base  for 
the  reception  of  a  primer  containing  anvil  and  fulminate.  The 
primer  is  entirely  distinct  and  separate  from  the  cartridge, 
nor  is  it  necessary  to  use  Any  particular  kind  of  primer ;  the 
one  complained  of  in  this  case  consists  of  a  circnlar  metallic 
cup,  into  which  is  put  the  fulminate,  and  above  it  is  fastened 
a  metallic  disk  acting  as  an  anvil;  at  either  extremity  of  a 
diameter  of  this  anvil  is  cut  a  notch  or  hole,  which  shows  its 
entire  area  into  the  priming  chamber.  When  this  primer  is 
forced  into  the  chamber  in  the  base  of  the  ^^  reloading  cartridge,^ 
the  two  vents  come  against  the  top  of  the  chamber  and  are 
closed  by  it ;  therefore,  a  groove  is  made  along  the  diameter  of 
the  top  of  the  disk,  extending  from  one  of  the  notches  or  vents 
to  the  other,  to  allow  the  (mssage  of  the  flame.  When  this 
primer  is  in  its  place  in  the  cartridge,  and  the  fulminate  is  ex- 
ploded, the  flame  rushes  through  the  notches  or  vents,  and 
meeting  the  solid  base  of  the  shell,  follows  the  groove  to  the 
single  central  aperture,  through  which  itr  caches  the  black  pow- 
der in  a  single  stream.  Neither  the  combination  of  this  shell 
and  primer  nor  the  combination  distinguishing  either  the  shell 
or  primer  singly  is  covered  by  the  claimant's  patent. 

The  ^'  cup-anvil "  cartridge  is  at  first  glance  much  more  like 
the  claimant's  cartridge  than  the  <^  reloader."  It  is  a  metallic 
solid  flange  shell,  into  which  is  placed  a  metallic  cup,  resting 
on  the  closed  end  or  base  of  the  cartridge.  The  mouth  of  this 
cup  faces  upwards  towards  the  black-powder  chamber  or  open 
end  of  the  shell,  and  it  is  firmly  held  in  place  by  a  crimp  in  the 
circumference  of  the  shell  just  abovd  its  upper  edge.  The  bot- 
tom of  this  cup  projects  upwards  from  the  circumference  to- 
wards the  center,  and  in  the  chamber  thus  formed  between  the 
bottom  of  the  cup  and  the  closed  end  or  base  of  the  cartridge 
is  placed  the  fulminate.  At  either  end  of  a  diameter  of  the 
cup  is  drilled  a  hole,  whose  entire  area  opens  in  upon  the  prim- 
ing and  is  free  to  receive  the  flame ;  the  inner  edges  of  these 
vents  do  not,  therefore,  ^^  nearly  coincide"  with  the  wall  of  the 
chamber ;  on  the  contrary,  it  is  their  outer  edges  which  are  near- 
est to  it ;  and  thus  an  important  element  of  the  claimant's  com- 
bination is  absent.    ( Vance  v.  CampbeUj  1  Black,  427 ;  Oa$e  v. 
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Broum,  2  Wallace,  325  and  327 ;  Schumacher  v.  Cornell,  96  U.  S. 
E.,  554.) 

Prior  to  1864  the  "  rim-fire'^  metallic  cartridge  was  u»ed  in 
the  Army,  but  in  that  year  experiments  were  begun  for  the  per- 
fection of  the  center-tire  cartridge,  and  among  other  models 
the  government  officers  manufactured  and  fired  a  cartridge  of 
which  the  following  were  the  distinctive  features:  The  fulmi- 
nate was  inclosed  in  a  central  chamber  protruding  outward  from 
the  base  of  the  shell ;  over  this  was  a  metal  disk,  held  in  place 
by  the  walls  of  the  shell ;  at  either  extremity  of  a  diameter  of 
this  disk  was  a  hole,  exposing  its  entire  area  for  the  free  pas- 
sage to  the  black  powder  of  the  flame  from  the  fulminate.  The 
exterior  bulb  or  chamber  was  abandoned,  but  the  other  dis- 
tinguishing features  were  in  effect  retained  and  improved,  until 
they  developed,  in  1868,  the  cup-anvil  service  cartridge. 

This  cartridge  of  1864  shows  a  central  fulminate  chamber 
with  a  disk  above  it,  of  which  the  center  is  the  anvil,  and 
through  this  disk  are  drilled  two  vents.  Another  cartridge 
made  by  the  government  about  the  spring  of  1865  shows  the 
same  combination,  except  that  the  priming  chamber  is  formed 
by  a  circular  depression  in  the  base  of  the  cartridge,  instead  of 
an  exterior  protrusion  or  bulb.  If,  then,  the  use  of  two  disks  is 
not  material  to  the  claimant's  combination,  and  if  the  position 
of  the  vents  is  likewise  not  material,  there  remains  of  his  pat- 
ent of  1879  only  a  chamber  of  fulminate  in  the  center  of  the 
base  of  the  cartridge,  with  an  anvil  over  it,  having  two  or  more 
openings.  Cartridges  covered  by  this  description  were  manu- 
factured by  the  government  in  1864,  and  have  been  ever  since. 
But  there  is  another  and  material  distinction  between  claim- 
ant's cartridge,  the  government  cartridges  of  1864  and  1865, 
and  the  service  ^'  cupanviF  cartridge  found  in  the  substitu- 
tion of  a  cup  for  a  disk  or  for  two  disks. 

Theoretically  a  disk  has  area  without  thickness ;  practically 
it  has  very  little  thickness,  and  is  apt  to  be  misplaced  or  turned 
in  the  shell  or  to  be  loosened  by  the  blow  from  the  striker ;  on 
the  other  hand,  a  cup,  from  its  form,  has  greater  rigidity,  its 
wall  prevents  it  f^om  turning  when  inserted,  and  it  can  be 
better  held,  because  the  crimp  is  made  at  a  thinner  part  of  the 
walls  of  the  shell,  while  the  disk  must  be  secured  by  a  crimp 
dose  to  the  base,  where  the  walls  are  thickest.  The  cup  also, 
being  practically  the  equivalent  of  a  hollow  cylinder,  occupies 
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less  powder  space  for  equal  depths  of  cup  and  thickness  of 
disk. 

Upon  our  construction  of  the  patent  in  issue  the  government 
cartridges  do  not  infringe  the  claimant's;  but  if  we  are  in  error 
as  to  this,  still  the  claimant  cannot  recover,  as  the  essential 
characteristics  of  his  invention  now  found  in  the  government 
cartridge  were  developed  by  officers  of  the  Army  in  1864.  That 
is,  if  the  relative  position  of  the  vents  and  the  wall  of  the  ful- 
minate chamber  is  a  material  part  of  the  claimant's  patent,  the 
government  has  not  infringed,  this  feature  not  appearing  in  its 
cartridges ;  but  if  this  position  is  not  material,  still  the  claim- 
ant cannot  recover,  as  the  other  characteristics  of  his  invention 
found  in  the  cartridge  now  used  by  the  defendants  were  in- 
taroduced  by  them  prior  to  the  issue  of  the  patent  or  the  filing 
of  the  application  for  it,  and  even  prior  to  the  application  of 
1865. 

In  this  view  of  the  ease  it  is  nnnecessai'y  to  consider  other 
points  urged  by  the  defense. 

It  is  the  judgment  of  the  court  that  the  petition  be  dismissed. 


EDWAED  0.  MAESHALL  BT  AL.,  ADMINISTRATORS, 
V.  THE  UNITED  STATES. 

[No.  12984.    Decided  Jtme  1,  1885.  ] 

•  On  the  Proofs. 

The  case  presents  the  question  whether  a  colonel  xetiied  shall  receive  three- 
fonrths  of  a  coloneFs  pay  increased  by  forty  per  cent,  (his  longevity  al- 
lowance), or  whether  he  shall  receive  three-fourths  of  the  maximom, 
$4,500,  to  which  he  was  limited  when  retired. 

It  is  now  well  settled  that  the  pay  of  a  retired  officer  is  seventy-five  per  oent. 
of  the  sum  which  he  was  entitled  to  receive  upon  the  active  list  at  the 
time  of  retirement. 

The  Reporter f  statement  of  the  case: 

The  single  qnestion  now  for  the  third  time  presented  by  this 
case  is  clearly  stated  in  the  opinion  of  the  court. 

Mr,  R.  B.  Warden  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  A8$%it(mt  AUam^ 
Oeneral)  for  the  defendants. 
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Davis,  J.,  delivered  the  opinion  of  the  court: 

Colonel  Marshall,  after  graduating  from  West  Point,  served 
continuously  in  the  Army  of  the  United  States,  being  at  differ- 
ent times  promoted,  until  September  11,  1867,  when  he  was  re- 
tired with  the  rank  of  colonel,  on  account  of  wounds  received  in 
battle.  It  is  contended  on  behalf  of  his  estate,  he  having  died 
after  this  action  was  begun,  that  since  July  1, 1870,  he  has 
been  entitled  to  receive  each  year  as  pay  75  per  centum  of  a 
colonel's  pay  increased  by  40  per  centum  thereof,  whereas  the 
government  has  in  fact  paid  him  75  per  centum  of  $4,500,  the 
maximum  pay  of  a  colonel,  and  it  is  urged  that  the  true  mode 
of  determining  the  compensation  of  a  retired  officer  is  to  first 
ascertain  his  grade  pay,  then  to  allow  him  75  per  centum  of 
that  pay,  adding  the  longevity  increase  for  each  term  of  five 
years'  service. 

This  contention  has  already  been  twice  decided  adversely  to 
the  claimants.  (Roberts  v.  The  United  StMteSy  10  C.  Cls.  R.,  283; 
Tyler  v.  The  United  States,  16  id.,  236.)  In  the  Tyler  Case  the 
court  said,  ^^  We  held  then  [in  the  Eoberts  Case],  as  we  now 
hold,  that  the  pay  of  a  retired  officer  is  to  be  determined  by 
first  ascertaining  what  would  have  been  his  pay  had  he  not 
been  retired,  and  then  allowing  him  75  per  cent,  of  that  sum."' 

The  limitation  of  a  colonel's  maximum  pay  to  $4,500  (Bev. 
Stat.,  §  1267)  limits  the  full  pay  upon  which,  when  retired,  hia 
7$  per  centum  allowance  is  to  be  computed.  In  view  of  these 
decisions  it  is  unnecessary  to  discuss  this  case  more  fnlly« 

The  petition  will  be  dismissed. 


HOFFHEIMEE  BROS.  v.  THE  XJNITED  STATES. 

[No.  14581.    Decided  June  1,  1885.] 

On  the  Proofs. 

The  Secretary  of  the  Treasnry  decides  that  the  claimants'  distilled  spirits 
on  which  a  tax  has  been  paid  have  been  destroyed  by  casualty  while  in 
the  oofltody  of  an  officer  of  the  internal  revenue ;  and  he  orders  a  rcr 
fund. 

The  Secretary  of  the  Treasury  has  jnrisdiction,  under  the  Revised  Statutes, 
$  3221,  of  claims  for  refund  founded  on  the  actual  destruction  by  casualty 
of  distilled  spirits  in  the  custody  of  an  officer  of  internal  revenue,  and 
his  decision  is  final  and  conclusive. 
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OflBloa  of  the  covrt. 

The  Reporters^  statement  of  the  case : 

The  following  are  the  facts  as  found  by  the  court : 

I.  The  firm  of  Hotfheimer  Bros.,  of  Oincinnati,  Ohio,  made 
application  to  the  Secretary  of  the  Treasury  to  refund  to  them 
$288  paid  by  them  as  taxes  on  320  gallons  of  distilled  spirits, 
the  said  taxes  having  been  assessed  against  them  by  the  Com- 
missioner of  Internal  Revenue. 

II.  The  Secretary  found  that  the  spirits  on  which  the  said 
tax  was  paid,  before  the  payment  of  the  tax,  had  been  destroyed 
by  casualty,  without  fraud,  collusion,  or  negligence  on  the  part 
of  the  owners  thereof,  and  that  at  the  time  of  their  destruction 
they  were  in  a  distillery  warehouse  and  in  the  custody  of  an 
officer  of  internal  revenue,  and  ordered  that  the  said  sum  of 
$288  should  be  refunded  to  claimants. 

III.  At  the  time  of  theifi»destruction  the  said  spirits  were  in 
distillery  warehouse  No.  4,  in  the  first  internal-revenue  district 
of  Ohio,  and  in  the  custody  of  the  internal-revenue  officers  of 
that  district. 

IV.  The  accounting  officers  of  the  Treasury  refused  to  allow 
the  said  sum  to  claimants. 

Y.  The  owners  were  not  indemnified  against  the  tax  by  a 
valid  claim  for  insurance. 

Messrs.  Abraham  d  Ma/yer  for  the  claimants. 

Mr.  Assistant  Attorney- General  Simons  for  the  defendants. 

Weldon,  J.,  delivered  the  opinion  of  the  court: 
This  claim  originated  from  the  fact  that  the  Oomptroller  re- 
fused to  recognize  the  validity  of  the  act  of  the  Secretary  of 
the  Treasury  in  allowing  the  claimants  the  sum  of  $288  under 
section  3221  of  the  Revised  Statutes,  giving  the  Secretaiy  the 
right  to  refund  taxes  paid  by  parties  on  distilled  spirits  de- 
stroyed by  accident,  without  the  fault,  collusion,  or  negligence 
of  the  owner. 

Section  3221  of  the  Revised  Statutes,  under  which  the  Sec- 
retary acted,  is  as  follows: 
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BylUkHg. 

"The  Secretary  of  the  Treasury,  upon  the  production  to  him 
of  satisfactory  proof  of  the  actual  destruction  by  accidental 
fire  or  other  casualty,  and  without  any  fraud,  collusion,  or  neg- 
ligence of  the  owner  thereof,  of  any  distilled  spirits,  while  the 
same  remained  in  the  custody  of  any  officer  of  internal  revenue 
in  any  distillery  warehouse  or  bonded  warehouse  of  the  United 
States,  and  before  the  tax  thereon  has  been  paid,  may  abate 
the  amount  of  internal  taxes  accruing  thereon,  and  may  cancel 
any  warehouse  bond,  or  enter  satisfaction  thereon,  in  whole  or 
in  part,  as  the  case  may  be.  And  if  such  Uixes  have  been  col- 
lected since  the  destruction  of  said  spirits,  the  said  Secretary 
shall  refund  the  same  to  the  owners  thereof  out  of  any  moneys 
in  the  Treasury  not  otherwise  appropriated." 

The  facts  show  that  on  the  1st  day  of  March,  1884,  the  claim- 
ants paid  the  government  $288  as  tax  on  spirits,  which  before 
that  time  had  been  destroyed  by  an  overflow  of  the  Ohio  River, 
while  in  the  possession  of  a  collector  of  internal  revenue  in  the 
first  district  of  Ohio,  without  fraud,  collusion,  or  negligence  on 
the  part  of  the  claimants. 

The  findings  bring  the  case  within  the  letter  and  purpose  of 
the  law,  the  facts  gave  the  Secretary  full  and  complete  juris- 
diction, and  his  decision  is  final  and  conclusive. 

This  court  has  substantially  decided  the  principle  of  this  case 
in  the  following: 

Kaufman  Case  (11  O.  Cls.  R.,  669),  affirmed  on  appeal  (96  U. 
S.  R.,  567) ;  Savings  Bank  of  Pittsburgh  v.  United  States  (16  C. 
Cls.  R.,  336),  affirmed  on  appeal  (104  U.  S.  R.,  728);  Woolner 
Case  (13  C.  Cls.  R.,  356) ;  OreencastU  Bank  (16  0.  Cls.  R.,  225) ; 
McKnight  (13  C.  Cls.  R.,  291);  NixQn^s  Case  (18  C.  Cls.  R., 
449) ;  Syhrandfs  Case  (19  C.  Cls.  R.,  461), 

Judgment  will  be  entered  for  the  sum  of  $288. 


HENRY  ROMEYIS^  v.  THE  UNITED  STATES, 

[No.  14520.    Decided  Jane  1,  1885.] 

On  the  Proofs. 

The  claimant  puts  in  evidence  a  military  order  directing  him,  while  on  leave 
of  absence,  to  join  his  company  without  delay.  It  does  not  certify  that 
this  travel  is  necessary  for  the  public  service.  He  produces  no  evidence 
aliunde  the  order  to  show  the  necessity. 

An  officer  on  leave  of  absence  ordered  to  rejoin  his  company,  which  has 
changed  its  post  since  his  leave  began,  cannot  recover  mileage. 
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Beyorteri*  itftfeMeat  of  the  etite. 

The  Reporters^  statement  of  the  case : 

The  following  are  the  facts  in  this  case  as  found  by  the  court : 

I.  The  claimant,  an  officer  of  the  United  States  Army,  was 
stationed  at  Fort  Brown,  Texas,  in  November,  1883 ;  on  Novem- 
4, 1883,  he  received  a  leave  of  absence  for  thirty  days,  and  pro- 
ceeded to  Tecamseh,  Mich.,  where  his  leave  was  extended  for 
thirty  days. 

n.  On  the  day  of  the  date  thereof  the  following  order  was 
made  and  sent  to  claimant : 

"[Special  Orders  No.  825.] 

<' Headquabtebs  of  the  Army, 

'*adjutant-Geneeal's  Office, 

^^  Washington,  December  13,  1883. 
"12.  By  direction  of  the  Secretary  of  War,  First  Lieut. 
Henry  Romeyn,  Fifth  Infantry,  will  report  by  letter  to  Brig. 
Gen.  Alfred  H.  Terry,  president  of  the  Army  retiring  board 
convened  at  Fort  Snelling,  Minnesota,  by  Special  Orders  No. 
228,  October  4, 1883,  from  this  office,  and  will  hold  himself  in 
readiness  to  appear  before  the  board  for  examination  when 
summoned.  The  travel  by  Lieutenant  Romeyn  from  the  place 
of  receipt  of  this  order  to  Fort  Snelling  and  return  is  necessary 
for  the  public  service." 

IIL  On  the  day  of  the  date  thereof  the  following  order  was 
made  and  sent  to  claimant : 

"[Special  Orders  No.  20.] 

"  Hbadqitabters  of  the  Army, 

"Adjutant  General's  Office, 

"  Washington,  January  24,  1884. 
"  9.  First  Lieut.  Henry  Romeyn,  Fifth  Infantry,  now  on  leave 
of  absence,  having  been  examined  by  an  Army  retiring  board 
and  found  not  incapacitated  for  active  service,  is  relieved  fipom 
further  duty  in  the  Department  of  Texas,  and  will  join  his  com- 
pany without  delay.'' 

IV.  The  company  of  claimant  was  sent  from  Fort  Brown, 
Texas,  to  Fort  Keogh,  Montana,  at  which  the  claimant  joined 
his  command  under  said  order.  The  distance  from  Tecumseh 
to  Fort  Keogh,  Montana,  was  less  than  the  distance  from  Te- 
cumseh to  Fort  Brown. 


KOMEYN  V.  UNITBD  STATES.  375 

Of  laloB  of  the  eovrt. 

Mr.  B.  B.  War<ien  for  the  claimaiit. 

Mr.  F.  E.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

Weldon,  J.,  delivered  the  opinion  of  the  court : 

It  is  alleged  in  the  petition  of  the  claimant  that  he  was  sta- 
tioned at  Fort  Brown,  in  the  State  of  Texas,  in  November, 
1883.  On  November  4, 1883,  a  leave  of  absence  was  granted 
to  him  for  thirty  days,  upon  which  he  went  to  the  State  of 
Michigan,  and  while  there  his  leave  was  extended  for  thirty 
days.  During  the  extended  leave  of  absence,  petitioner  was 
ordered  before  a  retiring  board  convened  at  Port  Snelling,  in 
the  State  of  Minnesota. 

The  petition  also  alleges  that  the  petitioner,  on  the  16th  of  Jan- 
uary, 1884,  was  placed  on  leave  of  absence,  and  before  the  ex- 
piration thereof  he  was  relieved  of  duty  in  the  Department  of 
Texas  and  ordered  to  Fort  Keogh.  The  claim  is  made  for  mile- 
age from  Tecumseh,  in  the  State  of  Michigan,  to  Fort  Keogh, 
in  the  Territory  of  Montana.  No  transportation  having  been 
furnished  the  petitioner,  the  amount  claimed  is  $112.80. 

The  findings  show  that  the  claimant  in  going  to  Fort  Keogh 
was  returning  from  his  home,  after  an  expiration  of  his  leave 
of  absence,  to  his  command,  the  location  of  which  had  been, 
during  his  absence,  changed  from  the  State  of  Texas  to  the 
Territory  of  Montana. 

There  is  no  certificate  that  the  travel  was  necessary  for  the 
public  service,  so  as  to  make  it  a  special  service.  The  fact 
that  he  was  ordered  before  a  retiring  board,  and  failed  to  be 
discharged  on  account  of  being  incapacitated  for  active  service, 
is  not  important  in  this  case,  as  for  that  special  service  he 
makes  no  claim. 

The  distance  the  petitioner  traveled  in  going  to  his  command, 
A^  it  was  changed  during  his  absence,  was  less  than  if  he  had 
gone  to  the  place  at  which  it  was  stationed  at  the  time  his  leave 
was  first  granted. 

The  Act  March  3, 1883  (22  Stat.  L.,  p.  456),  requires  that  '*  the 
necessity  for  such  travel  in  the  military  service  shall  be  certi- 
fied by  the  oflBcer  issuing  the  order,  and  stated  in  said  order." 
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Befortert'  stfttenent  of  the  eaie* 
The  order  issued  to  the  claimaut  to  return  to  his  command, 
dated  on  the  24th  of  January,  1884,  does  not  show  ^<  the  neoes* 
sity  for  such  travel,''  and  this  defect  is  sufficient  in  law  to  pre- 
vent the  claimaut  from  recovering  on  the  case  made  in  his  pe- 
tition. 
It  is  the  judgment  of  the  court  that  the  petition  be  dismissed. 


ORANFOED    &    HOFFxMAN    v.    THE    DISTRICT    OF 
COLUMBIA. 

[No.  359.    Decided  June  1.  Iti85.] 

On  the  Proofs. 

The  contractors  agree  to  construct  and  lay  vulcanite  concrete  pavement ; 
tlie  Commissioners  of  the  District  agree  to  pay  the  price  previously 
paid  by  the  Board  of  Public  Works  for  such  work.  A  contract  be- 
tween the  board  and  one  of  the  olaimants  specifies  the  price  at 
**  $3.20,  lohioh  shall  include  two  feet  of  grading,**  The  Commissioners 
restrict  the  price  to  $3  when  no  grading  is  done.  The  claimants  pro- 
test, but  subsequently  enter  into  three  other  contracts  in  the  same 
terms  as  the  first. 
I.  The  court  reiterates  the  decision  in  Taylor's  Case  (17  C.  Cls.  R.,  367), 
that  when  the  Commissioners  of  the  District  agreed  to  pay  the  price 
previously  paid  by  the  Board  of  Public  Works  the  contractor  is  not 
limited  to  the  price  named  in  an  order  on  the  minutes  of  the  board, 
but  is  entitled  to  the  price  actually  paid. 
II.  When  a  contract  is  for  laying  pavement  at  **  |3.20|jcr  square  yard,  tcAtcA 
shall  include  two  feet  of  grading y**  the  work  to  be  performed  is 'an  en- 
tirety, for  which  an  entire  sum  is  the  compensation.  Therefore,  the 
defendant  could  not  make  a  reduction  where  no  grading  was  done. 

III.  When  a  contractor  voluntarily  enters  into  a  number  of  agreements 
amid  circumstances  which  must  lead  the  other  party  to  believe  that 
he  acquiesces  in  a  certain  construction  theretofore  given  to  prior  con- 
tracts, which  by  reference  fix  the  price  for  the  new  one,  he  will  be 
estopped  from  questioning  that  construction,  although  the  court 
would  otherwise  hold  it  to  be  erroneous. 


2%e  Reporters^  statement  of  the  case : 

The  following  are  the  facts  of  this  case  as  found  the  by 
court: 
L  On  the  9th  day  of  June,  1875,  the  defendant  entered  into 
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Beyorters*  ittiteMeBt  of  the  cftie. 
a  contract  with  the  claimants,  which  was  known  and  desig- 
nated as  extension  of  contract  No.  762,  in  which,  amongst  other 
things,  it  wa«  stipulated  and  agreed : 

"  First.  The  said  Henry  L.  Granfonl  and  Lindley  M.  HofiFman, 
for  and  in  consideration  of  the  stipulations  hereinafter  con- 
tained, hereby  agree  to  repair  the  pavement  of  the  carriage- 
way of  K  street  between  Ninth  street  and  the  intersection  of 
K  street  and  Pennsylvania  avenue  northwest  under  the  direc- 
tion of  the  engineer  of  the  District  of  Columbia,  and  in  the  fol- 
lowing manner,  to  wit:  The  wood  pavement  shall  be  taken  up 
from  Ninth  to  Eighteenth  streets  northwest,  and  be  replaced 
by  vulcanite  concrete  pavement,  to'  be  at  least  six  inches  in 
thickness  after  being  thoroughly  compressed,  and  must  be  com- 
posed of  the  ver3'  best  material. 

V*  •  •  •  #  •  • 

<^  All  the  sound  blocks  on  the  street  will  be  used,  as  the  work 
progresses,  in  repairing  said  K  street  between  Eighteenth  street 
and  the  circle  aforesaid. 

^<  It  is  further  agreed  that  the  said  parties  of  the  second  part 
hereto  shall  receive  the  price  established  and  paid  by  the  Board 
of  Public  Works  for  the  vulcanite  concrete  pavement." 

After  making  the  above-mentioned  contract  the  defendant 
entered  into  eight  other  contracts  with  the  claimants,  which  were 
known  and  designated  as  extensions  of  contracts  Nos.  44,  270, 
323,  346,  571,  620,  626,  and  627 ;  said  last-mentioned  contracts, 
although  some  of  the  work  provided  for  in  some  of  them  had 
been  done  prior  to  that  time,  were  signed  as  shown  in  finding 
v.  That  the  stipulations  in  each  of  the  eight  subsequent  con- 
tracts above  mentioned  as  to  the  work  to  be  done  and  the  price 
to  be  paid  were  the  same  as  in  extension  No.  762,  except  as  to 
thfe  locality  of  the  work,  which  was  different  in  each  contract, 
and  except  also  the  stipulations  in  relation  to  price  in  contracts 
Nos.  44  and  346,  the  language  in  those  in  relation  to  the  price 
to  be  paid  being  "paid"  instead  of  "  established  and  paid,"  and 
except  also  that  there  was  no  old  wood  pavement  to  be  taken 
up  on  the  street  mentioned  in  contract  No.  762. 

II.  Subsequent  to  the  9th  day  of  June,  1875,  the  claimants 
laid,  in  accordance  with  the  requirements  of  said  contracts, 
73,741.09  square  yards  of  concrete  pavement,  which  was  duly 


\ 


\ 
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Beporters*  RtatemeHt  of  the  ease. 
measured  and  inspected  and  accepted  by  the  defendant,  as 
follows : 


Cont. 

Date  of 
account. 

Qnaatity 
in  aq.  yda. 

762                  

Sept  24, 1875 

Nov.  30,    '• 
•1     27     1. 

Oct  22,     " 

::  g  r 

"     18,     •• 
"    30,     " 

::  »:  :: 

5,709.0 

5,645.52 

881. 9S 

762             

762 

762                —       .  .          ...               

172.00 

627           

3,865.90 
1,579l46 

270     

323 

3,818.32 
3.037. 16 
4,827.80 

620                        

626           

346     

3.6ia42 
8,80&19 
18,66&28 

44 

44 

671 

13,039.40 
73,74L09 

Total             . 



The  claimants  have  received  for  the  above  work  at  the  rate 
of  $3  per  square  yard  only, 

III.  That  the  price  established  and  paid  by  the  Board  of  Pub- 
lic Works  for  concrete  pavements  was  $3.20  per  square  yard« 
including  2  feet  of  grading;  this  was  the  customary  price  con- 
tracted for  and  paid  by  the  Board  of  Public  Works,  and  it  never 
paid  less.  No  deduction  was  made  by  the  Board  of  Public 
ATorks  from  that  price,  because  the  quantity  of  grading  was 
not  2  feet.  The  Board  of  Public  Works  also  established  and 
paid  20,  30,  and  40  cents  a  yard  for  grading,  depending  on  the 
character  of  the  work,  and  also  established  as  a  price  for  haul- 
ing away  the  earth  necessarily  taken  up  one-half  a  cent  per 
yard  for  every  100  feet  over  the  first  200,  which  price  contin- 
ued up  to  the  1st  of  June,  1873,  and  then  was  established 
and  paid  after  that  time  at  a  cent  and  a  quarter  per  cubic 
yard. 

IV.  In  the  years  1872,  '73,  and  '74,  the  firms  of  J.  P.  Cranford 
&  Co.  and  J.  V.  W.  Vanderburg  &  Co.,  of  each  of  which  firms 
the  claimant  Henry  L.  Cranford  was  a  member,  laid  a  large 
quantity  of  the  said  concrete  pavement  on  the  streets  of  the 
city  of  Washington,  under  contracts  with  the  said  Board  of 
Public  Works,  in  which  the  price  stipulated  was  t3.20  per 
square  yard,  and  the  same  was  in  every  instance  paid,  although 
in  most  of  them  much  less  than  2  feet  of  grading  was  neces- 
sary ;  that  one  of  the  contracts  made  by  the  defendant  with 
the  firm  of  J.  V.  W.  Vanderburg  &  Co.,  being  contract  No.  922, 
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provided  for  the  taking  up  of  an  old  wood  pavement  and  the 
substitution  therefor  of  the  concrete  pavement ;  that  the  claim- 
ant Henry  L.  Granford  was  the  managing  partner  of  the  two 
said  last-mentioned  firms,  and  had  the  personal  snpft'vision 
and  control  of  said  work,  and  was  familiar  with  the  work  and 
the  prices  established  and  paid  by  the  said  Board  of  Public 
Works  in  the  said  years  1872,  '73,  and  '74. 

V.  On  the  13th  day  of  September,  1875,  the  defendant  stated 
an  account  with  Murdock  for  laying  concrete  pavement  under 
contract  dated  August  5,  1875,  which  was  for  doing  the  same 
class  of  work,  and  contained  the  same  stipulation  in  relation 
to  price  as  appears  in  the  contracts  now  sued  upon,  and  said 
Murdock  was  allowed  and  paid  at  the  rate  of  $3.20  per  square 
yard  for  that  work. 

VI. 


Number  of  contract. 


.  Dateofcon- 
!        tract. 


Xanie  of  street 


762. 
7«2. 
702., 
571. 
626. 
346.. 
270. 


44.. 

627. 


Jnne  0, 1875  i 


Aug.  30, 1875 
Oct   14,1875 


Ma80.  ave  

13th  street  ii.w. 

I  0  St- n.  w 

12tli    "     

10th    •'     

8th      "     

71h      "     

I  11th    "     


Date  of  com- 
meno. 


Aug.  26,  1875 

Sept  5,1875 
"  6,  " 
♦'  10,  " 
♦'  22,  •' 
..  27,  " 
"     30.     •• 

Oct    6.     •• 
"       8,     " 

Nov.   2,     •' 


Date  of  oom- 
pletion. 


Sept 
jOot 
I  Sept 


Oct 


Nov. 


6, 1875 
7, 1875 
6.  " 
25,  •' 
29,  " 
5.  •• 
13,  '• 
11,  " 
28,  - 
11.    '• 


VII.  In  doing  the  work  under  the  contracts  sued  upon  the 
claimants  had  to  take  up  an  old,  worn-out  wooden  ])avement, 
and  grade  out  a  hard  gravel  substance  that  was  under  it.  The 
depth  of  wooden  pavement  and  gravel  removed  was  9  or  10 
inches.  The  blocks  sufficiently  sound  to  be  used  in  repairing 
other  wood  pavement  had  to  be  separated  Irom  the  rotten  and 
worthless,  and  the  wooden  debris  and  gravel  hauled  away,  the 
distances  averaging  about  three-fourths  of  a  mile.  The  re- 
moval of  the  blocks,  sand,  and  gravel  was  equal  to  the  ordi- 
iiarj'  grading  under  the  Board  of  Public  Works. 

VIIT.  That  the  claimants  were  not  allowed  or  paid  any- 
thing for  the  taking  up  and  hauling  away  of  the  old  wood  pave- 
ment and  the  (Uhris  and  gravel  in  which  it  was  laid,  and  the 
necessary  grading  to  be  done  to  fit  the  street  for  the  reception 
of  the  concrete  pavement;  that  such  labor  was  at  least  as 
great  and  as  expensive,  if  not  more  so,  than  doing  two  feet  ot 


380     Cbanfobd  &  Hoffman  v.  Dist.  of  Columbia. 

Beforters'  slsteMABt  of  lfe«  cste. 

ordinary  grading,  and  as  expensive  as  the  grading  actually 
done  under  tiie  contracts  with  the  Board  of  Public  Works 
mentioned  in  claimant's  fourth  request  for  finding  of  facts. 

IX.  Vhe  claimants,  in  presenting  bills  for  work  after  the  28th 
of  September,  stated  the  price  to  be  $3,  and  received  the  same 
without  protest. 

X.  On  the  14th  of  September,  1871,  the  said  Board  of  Pub- 
lic Works,  by  an  order  entered  on  its  minutes — of  which  it 
does  not  appear  that  either  of  the  claimants  had  any  knowl- 
edge— fixed  the  price  to  be  paid  by  it  per  square  yard  for 
concrete  pavements  as  follows :  For  concrete,  $3 ;  for  Scharf, 
$3.20 ;  for  Parisien,  $3.20;  each  of  which  prices  included  what- 
ever grading  was  necessary  up  to  2  feet,  but  no  deduction  was 
In  any  case  made  from  those  prices  because  of  that  quantity 
not  being  necessary. 

XI.  Said  board,  in  July  and  October,  1873,  and  after  the 
last-named  date,  made  contracts  for  concrete  pavement,  under 
which  it  paid  contractors  $3.20  per  square  yard  for  laying  down 
such  pavement,  which  price  includes  2  feet  of  grading,  which 
was  after  that  date  the  usual  price  paid  by  the  board  for  such 
work. 

XII.  The  clause  in  the  contract  of  the  Board  of  Public  Works 
in  reference  to  the  price  to  be  paid  is  as  follows : 

"  Also  to  take  up  and  remove  the  wooden  pavement  on  Penn- 
sylvania avenue  between  Ninth  and  Tenth  streets  N.  W.,  in 
the  city  of  Washington,  D.  C,  and  to  lay  and  put  down  the 
pavement  known  as  and  called  the  vulcanite  concrete  pave- 
ment on  the  carriage  way  of  said  Pennsylvania  avenue  be- 
tween said  Ninth  and  Tenth  streets  N.  W.,  in  the  city  of  Wash- 
ington. N 

•  •••••• 

''  Tenth.  It  is  further  agreed  that  the  said  parties  of  the 
second  part  shall  receive  the  following  prices  as  full  compen- 
sation for  furnishing  all  the  materials  and  labor  which  may  be 
required  in  the  prosecution  of  the  whole  of  the  work  to  be  done 
under  this  agreement  and  in  all  respects  completing  the  same, 
to  wit : 

•  •  -    •  •  •  •  • 

<^  Laying  and  putting  down  the  said  vulcanite  concrete  pave- 
ment, per  square  yard,  three  dollars  and  twenty  ($3.20)  cents, 
which  shall  include  two  (2)  feet  of  grading,  which  said  sums 
or  prices  the  said  party  of  the  first  part  shall  pay  to  the  said 
parties  of  the  second  part  as  herein  provided." 
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XIII.  It  does  not  appear  at  what  precise  date  the  contracts 
Nos.  270,  323,  44,  and  627  were  let,  but  work  was  commenced 
on  each  of  said  contracts  after  the  28ih  of  September,  1875,  as 
is  shown  in  finding  iv,  and  the  aggregate  amount  of  work 
done  under  those  contracts  is  36,813  square  yards.  On  the 
28th  of  ^September,  1875,  when  the  first  estimate  was  made, 
the  parties  differed  as  to  the  construction  of  the  contracts  in 
relation  to  the  price,  the  claimants  insisting  that  they  were 
entitled  to  $3.20,  without  reference  to  the  amount  of  the  grad- 
ing, and  the  defendant  insisting  that  they  were  not.  After 
that  date  the  said  last- mentioned  contracts  were  let  and  bills 
were  made  out  by  the  defendant  at  $3  per  yard,  to  which  claim- 
ants did  not  object.  After  the  28th  of  September  the  claim- 
ants did  not  object  to  the  defendant's  construction,  and  en- 
tered, into  new  contracts.  The  amount  of  work  done  in  con- 
tracts let  before  the  28th  of  September  is  36,928  yards. 

XIV.  At  the  time  of  the  making  of  said  contract  it  was  the 
practice  (under  the  Commissioners)  of  the  engineer  department 
(75),  under  whose  direction  the  contract  was  prepared  and  exe- 
cuted, and  by  whom  all  measurements  were  made  and  certified,  • 
to  make  a  ratable  deduction  for  the  cost  of  grading  if  do  grad- 
ing was  done,  and  that  such  was  the  construction  of  the  ^^  board 
price." 

XY.  That  on  the  completion  of  the  work  authorized  under 
said  contract  the  same  was  measured  by  the  engineer,  and  the 
requisite  grading  not  having  been  done,  as  claimed  by  the  en- 
gineer, a  deduction  of  20  cents  per  square  yard  was  made  on 
said  measurement,  being  the  board  price,  as  construed  by  the 
engineer,  for  grading,  and  such  measurements  were  audited  by 
the  Board  of  Audit,  and  the  amounts  so  certified  were  paid  the 
claimants,  who  receipted  for  the  same,  ^*  in  fall,"  on  the  28th 
day  of  September,  1875,  but  signed  the  receipt  under  protest 
for  all  contracts  let  before  that  time,  claiming  that  they  were 
entitled  to  $3.20. 

XVI.  After  the  said  28th  of  September  the  claimants,  to  wit, 
on  the  14th  day  of  October,  1875,  signed  other  contracts,  known 
as  extensions  of  contracts  44,  270,  323,  346,  620,  626,  and  627, 
for  the  same  kind  of  work,  and  in  which  the  price  to  be  paid 
was  expressed  in  the  same  language.  The  said  extensions  had 
been  made  before  said  14th  of  October,  and  a  portion  of  the 
work  done,  but  it  does  not  appear  when  the  contract  was  made. 
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Mr.  C  V.  Cole  for  the  claimants: 

1.  There  aeemn  to  be  no  doubt  but  that  the  proper  conBtnic- 
tiou  of  the  contraots  sued  upon,  in  the  light  of  the  surround- 
ing facts,  is  that  the  price  intended  was  $3.20,  and  that  no  de- 
duction was  to  be  made  from  such  price  if  less  than  2  feet  of 
grading  was  required  in  laying  the  pavement.  This  was  the 
practical  construction  of  the  contracts  by  the  Board  of  Public 
Works,  without  exception,  and  the  claimant  Granford  had  be- 
come aware  of  that  construction  by  doing  work  for  the  de- 
fendant under  contracts  with  that  board. 

2.  It  is  claimed  that  these  receipts  given  to  the  Board  of 
Audit  have  the  effect  of  barring  the  present  suit,  and  cases  are 
cited  which  are  supposed  to  support  that  theory.  But  a  glance 
at  the  cases  relied  upon  will  show  that  they  were  actual  and 
well  understood  compromises  of  disputed  claims.  (Stoeet^  v. 
The  United  States^  17  Wallace,  75 ;  United  States  v.  Clyde^  13 
Wallace,  35.)  This  court  has  had  occasion  to  pass  upon  the 
effect  of  the  action  of  the  Board  of  Audit,  in  such  matters,  and 
has  held  that  it  was  not  a  board  of  arbitration  or  a  quasi-jadi* 
cial  body,  and  that  it  had  no  power  to  compromise  or  finally 
settle  disputed  claims  against  the  District,  but  that  its  powen» 
were  confined  to  the  duty  '^  to  examine  and  audit  for  settle- 
ment.'' {Neitzy^s  Case^  17  C.  Cls.  R.,  129, 130;  District  of  Co- 
lumbia V.  0lu88j  103  U.  S.  B.,  705;  O^Hare  v.  Ths  District  of 
Columbia^  18  0.  Gls.  K.,  646;  Campbell  &  EsImCs  Case,  18  G. 
Gls.  B.,  213;  BoaoMs  CasCj  18  G.  Gls.  B.,  229;  Mitchell  et  ah  v. 
United  States,  18  G.  Gls.  B.,  281.) 

Mr.  John  C.  Fay  (with  whom  was  the  Assistant  Atfomey- 
General)  for  the  defendant : 

The  claimants  are  estopped  by  their  settlements.  {Stceeny^s 
Case^  17  Wallace,  75 ;  ComstooVs  Case^  9  G.  Gls.  B.,  141 ;  Martinis 
Casey  10  G.  Cls.  B.,  276;  12  Wallace,  232.) 

The  deduction  for  the  cost  of  the  grading  was  certainly  fair 
and  equitable,  and  a  fair  construction  of  the  contract.  It  can- 
not be  true  that  grading  to  the  depth  of  2  feet  cost  nothing, 
and  when  this  value  went  to  make  up  the  price  of  the  work  the 
absence  of  such  grading  ought  to  work  a  reduction  in  the  price. 
{Shumm  V.  Seymour^  24  N.  J.  Equity  Beports,  147.) 
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Weldon,  J.,  delivered  the  opinion  of  the  court: 

The  claimants  brought  suit  to  recover  the  sum  of  $14,748  due 
them,  as  they  allege,  for  labor  performed  on  the  streets  of  Wash- 
ington during  the  latter  part  of  the  year  1875. 

They  had  nine  contracts  with  th*e  defendant,  under  which 
they  laid  73,741  square  rods  of  concrete  or  vulcanite  pavement, 
for  which  they  have  been  paid  at  the  rate  of  $3  per  square  yard, 
being  twenty  cents  per  yard  less  than  the  contract  price,  as 
they  now  insist.  The  agreements  on  which  this  suit  is  founded 
are  numbered  762,  627,  270,  323,  620,  626,  346,  44,  and  671. 

No  specific  compensation  is  provided  by  the  terms  of  the 
agreements,  but  reference  is  made  to  the  amount  '^  paid  "  and 
"  established  and  paid "  by  the  Board  of  Public  Works  for 
such  work. 

The  contracts  are  similar  in  terms,  except  Nos.  44  and  346; 
in  those  two  the  word  ^^  paid  "  is  used,  while  in  all  of  the  others 
the  words  "  established  and  paid  ^  are  employed  by  the  parties. 

With  that  variation  the  contracts  as  to  compensation  are  as 
follows : 

"It  is  further  agreed  that  the  parties  of  the  second  part 
hereto  shall  receive  the  price  established  and  paid  by  the  Board 
of  Public  Works  for  the  vulcanite  concrete  pavement." 

In  order  to  develop  ftilly  the  agreements  it  is  necessary  for 
us  to  incorpoi*ate  into  them  so  much  of  the  contracts  made  by 
the  Board  of  Public  Works  as  indicate  the  price  paid,  "  or  es- 
tablished and  paid,''  by  that  body  for  similar  work  during  its 
administration. 

In  the  contract  ottered  in  evidence  as  establishing  the  price 
by  the  Board  of  Public  Works,  and  which  is  set  forth  in  find- 
ing xii,  it  is  provided : 

"  Also  to  take  up  and  remove  the  wooden  pavement  on  Penn- 
sylvania avenue  between  Ninth  and  Tenth  streets  northwest, 
in  the  city  of  Washington,  D.  O. ;  and  to  lay  and  put  down 
the  pavement  known  as  and  called  the  vulcanite  concrete  pave- 
ment on  the  carriage-way  of  said  Pennsylvania  avenue  between 
said  Ninth  and  Tenth  streets  northwest,  in  the  city  of  Wash- 
ington. 

•  •  •  •  •  •  • 

"  Tenth.  It  is  further  agreed  that  the  said  parties  of  the  second 
part  shall  receive  the  foUowing  prices  as  full  compensation  fbr 
ftimishing  all  the  materials  and  labor  which  ms^  be  required 
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Id  the  prosecution  of  the  whole  of  the  work  to  be  done  under 
this  agreement,  and  in  all  respects  completing  the  same,  to  wit: 

•  #••••• 

"  Laying  and  putting  down  the  said  vulcanite  concrete  pave- 
ment, per  square  yard,  three  dollars  and  twenty  ($3.20)  cents, 
which  shall  include  two  (2)  feet  of  grading,  which  said  sums 
or  prices  the  said  party  of  the  first  part  shall  pay  to  the  said 
parties  of  the  second  part  as  herein  provided." 

The  controversy  grows  out  of  that  part  of  the  contract  which 
relates  to  the  subject  of  grading,  the  claimants  insisting  that 
they  are  entitled  to  the  $3.20  for  having  removed  the  wooden 
pavement,  without  reference  to  the  fact  whether  any  grading 
was  done,  and  the  defendant  insisting  that  in  order  to  entitle 
the  claimants  to  the  full  measure  of  the  agreement  they  must 
have  done  at  least  two  feet  of  grading.  The  portion  of  the 
contract  relating  to  the  depth  of  grading  was  differently  con- 
strued by  the  Board  of  Public  Works  and  the  Commissioners, 
the  former,  not  regarding  it  as  material  that  the  contractor  did 
not  do  two  feet  of  grading,  and  the  latter,  by  its  engrineer,  de- 
termining the  compensation  as  dependent  upon  the  amount 
and  depth  of  grading.  Upon  the  latter  theory  accounts  were 
made  out  for  the  claimants  from  time  to  time  by  the  engineer,  and 
receipts  given  by  them,  upon  the  basis  of  such  a  construction; 
and  the  claimants  themselves  made  out  and  presented  to  the 
Board  of  Audit  two  accounts  based  upon  the  Commissioners' 
construction  of  the  contract. 

The  claimants  objected  to  that  construction  of  the  agree- 
ments, when  the  defendant  first  sought  to  establish  it  under 
the  Commissioners,  and  presented  the  two  accounts  made  out 
by  them  after  their  objections  and  protest  against  the  action 
of  the  District  engineer  in  construing  the  contracts  as  exclud- 
ing the  twenty  cents  where  the  two  feet  of  grading  was  not 
done. 

On  the  28th  of  September,  1875,  the  parties  had  a  contro- 
versy upon  the  subject  of  the  construction  of  the  contract  as 
to  the  price,  the  claimants  insisting  that  they  were  entitled  to 
$3.20,  and  the  engineer  of  the  defendant  insisting  that,  inasmuch 
as  two  full  feet  of  grading  was  not  done,  the  parties  were  only  en- 
titled to  $3.  They  differed  as  to  the  construction  of  the  agree- 
ments, the  claimants  making  out  their  bill  at  the  former  price  and 
the  defendant  estimating  the  work  on  the  basis  of  the  latter. 
The  claimants  on  that  date  accepted  the  compensation  resulting 
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from  the  defendant's  conBtrnction  of  the  agreement  and  gave 
a  receipt  in  fall  of  the  account,  bat  protested  that  it  was  not 
as  much  as  they  were  entitled  to,  and  that  it  was  not  in  full 
satisfaction  of  their  claim. 

It  will  be  seen  by  reference  to  finding  vi  that  up  to  the  28th 
of  September  the  claimants  had  commenced  work  on  contracts 
Kos.  762,  571, 626,  and  346,  and  although  contracts  Nos.  346  and 
626  were  not  actually  reduced  to  writing  and  signed  until  the 
14th  of  October,  they  were  in  fact  let  before  the  controversy 
between  the  parties  as  to  the  price  on  the  28th  of  September. 
The  amount  of  work  done  under  the  contracts  completed  and 
commenced  before  said  last-mentioned  date  is  36,928  yards, 
leaving  of  the  73,741  yards  completed  under  all  the  contracts 
36,813  yards  commenced  and  completed  after  the  28th  of  Sep- 
tember, 1875. 

It  is  also  insisted  that  on  the  14th  day  of  September,  1871, 
the  Board  of  Public  Works,  by  an  order  entered  on  its  min- 
utes, fixed  the  price  to  be  paid  by  it  per  square  yard  for  con- 
crete pavement  at  $3,  and  therefore  that  became  the  price  un- 
der the  contracts  made  by  the  Commissioners  of  the  District, 

That  precise  question,  on  a  similar  finding,  was  before  this 
court  in  the  case  Jonathan  Taylor  v.IHstrict  of  Columbia  (17 
C.  Cls.  E.,  307).    In  that  action  it  was  held : 

"  Where  the  District  Commissioners  agree  to  pay  for  work 
the  price  previously  ^^paid  by  the  Board  of  Public  Works^'^  the 
contractor  is  not  limited  to  the  price  fixed  by  the  order  of  the 
Board  of  Public  Works  appearing  on  its  minutes,  but  is  enti- 
tled to  the  price  actually  paid  by  the  board.  *  •  ♦  An 
order  of  the  former  Board  of  Public  Works  fixing  the  price  to 
be  paid  for  concrete  pavement  was  simply  a  rule  for  its  own 
government,  and  could  not  by  the  mere  force  of  its  adoption 
bind  a  contractor." 

Id  all  the  contracts  embraced  in  this  controversy  except  Nos. 
44  and  346  the  words  are  ^<  established  and  paid  "  instead  of 
<^  paid."  A  price  usually  is  established  by  parties  in  dealing 
with  a  given  subject-matter,  and  ordinarily  is  the  best  evidence 
of  its  value,  and  must  be  taken  as  the  best  evidence  of  such 
value  even  though  it  may  be  eontradicted  by  a  declaration  or 
aet  of  one  of  the  parties  not  communicated  to  the  other.  The 
findings  show  that  one  of  the  claimants,  before  the  making  of 
the  agreementft  declared  on,  had  been  a  large  contractor  with 
the  Board  of  Public  Works ;  that  he  had  received  $3.20  for 
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concrete  ])avement ;  aud  they  do  not  8ho\iv'  that  he  had  any 
knowledge  of  the  entry  made  on  the  books  of  the  board  on  the 
14th  of  September,  1871.  Between  the  making  of  that  order 
aud  the  date  of  the  agreements  he  had  been  paid  $3.20  for 
work,  without  deduction  ou  account  of  a  deficiency  of  grading, 
and  it  was  not  the  rule  to  deduct  for  such  deficiency. 

A  rule  or  custom  is  Established  in  law  when  it  has  become 
the  settled  policy  of  conduct,  and  when  by  reasonable  intend- 
ment it  can  be  assume^i  that  parties  making  a  contract  had  it 
in  contemi)Iation.  It  then  becomes  a  part  of  the  contract,  and 
may  be  invoked  as  defining  the  duties,  and  measuring  the  re- 
sponsibilities of  the  parties. 

*^  Previous  and  contemporary  transactions  and  facts  may  be 
very  properly  taken  into  consideration  to  ascertain  the  subject- 
matter  of  a  contract  and  the  sense  in  which  the  parties  may 
have  used  particular  terms,  but  not  to  alter  or  modify  the  plain 
language  they  have  used."  (Crawley  v.  United  States j  96  U.  S. 
E.,  168 ;  same  ease^  C.  Cls.  B.) 

As  a  result  of  such  reasoning  we  must  hold  that  in  law  there 
is  no  difference  in  the  rights  and  obligation  of  the  parties  be- 
cause of  the  difference  in  the  words  of  the  agreement. 

But,  aside  from  the  act  of  the  parties,  the  usage  and  castom 
of  the  Board  of  Public  Works  and  the  engineer  of  the  Commis- 
sioners, what  is  t]^e  right  of  the  claimants,  as  determined  by 
the  terms  of  the  agreement,  in  relation  to  their  compensation  f 
It  is  provided  ^'  laying  and  putting  down  the  said  vulcanite 
concrete  pavement,  per  square  yard,  $3.20,  which  shall  include 
two  feet  of  grading." 

The  work  to  be  performed  is  an  entirety,  for  which  the  claim- 
ants are  to  receive  an  entire  sum  as  compensation.  By  the 
terms  of  the  contract  the  claimants  are  to  do  an  entire  amount 
of  work,  which  may  include  two  feet  of  grading  or  may  be  less 
than  that  amount,  and  for  which,  with  that  contingency,  they 
are  to  receive  the  sum  of  $3.20  per  square  yard.  The  entirety 
of  the  compensation  is  not  dependent  upon  whether  the  grad- 
ing is  exactly  two  feet  or  falls  below  that  amount. 

The  indication  of  the  intent  of  the  parties  is  that  the  olaim- 
ants  were  to  do  the  necessary  grading  to  the  extent  of  two  feet 
and  lay  the  pavement  for  an  entire  sum  of  $3.20  per  square 
yard.    It  is  not  a  contract  of  distinct  and  separate  parts,  bat  a 
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contract  of  legal  unity,  embracing  a  variety  of  matter,  but  in 
contemplation  of  law  an  indivisible  whole.  The  parties  were 
to  put  down  on  the  streets  of  Washington  a  certain  kind  of 
pavement  and  to  receive  a  certain  price,  which  price  was  taken 
in  compensation  for  grading  whatever  was  necessary-  to  the  ex- 
tent of  two  feet.  The  $3.20  was  intended  to  pay  them  for  two 
feet  of  grading,  provided  that  was  necessary  to  be  done  in  or- 
der to  lay  the  pavement  provided  by  the  contract. 

Having  ascertained  and  determined  the  meaning  of  the  con* 
tract  as  to  compensation,  it  by  no  means  follows  that  the  meas- 
ure of  such  compensation  is  continuous  and  commensurate  with 
the  time  and  scope  of  the  agreements.  It  is  true  that  the  terms 
expressed  in  the  contract  were  the  same  before,  at,  and  after 
the  disagreement  and  dispute  of  the  parties  on  the  28th  of  Sep- 
tember, but  their  acts,  while  they  do  not  change  the  terms  of 
their  agreement,  may  in  law  affect  their  interests,  increasing  or 
diminishing  the  responsibility  and  liability  of  the  parties. 

The  officers  of  the  District  said  to  the  claimants  at  the  first 
estimate  under  the  contracts  let  before  that  time,  ^^  We  will 
only  pay  you  $3  per  yard";  and  while  the  claimants  disagreed 
to  that  construction,  so  as  to  save  vested  rights,  they  afterward 
made  agreements,  commenced  and  finished  similar  work  under 
other  contracts  with  the  District,  without  objection  or  protest^ 
thereby  in  effect  acquiescing  in  the  construction  of  the  engineer 
as  to  the  compensation  to  be  paid  after  said  date. 

It  does  not  appear  that  they  objected  after  the  28th  of  Sep- 
tember, and  their  silence  might,  and  we  have  no  doubt  was, 
accepted  by  the  officers  of  the  defendant  as  an  agreement  on 
their  part  to  do  the  work  at  $3  per  yard. 

We  do  not,  by  the  distinction  we  make  in  the  time  anteced- 
ent and  subsequent  to  the  28th  of  September,  construe  the 
contract  a^  meaning  one  thing  before  said  date  and  another 
after  that  time ;  but  predicate  the  difference  in  the  compensa- 
tion upon  the  ground  that  the  claimants,  under  the  facts  and 
circumstances,  are  estopped  from  claiming  for  contracts  let 
after  the  disagreement  more  than  $3. 

The  protest  and  disagreement  expressed  by  the  claimants 
had  reference  to  the  payments  made  under  a  contract  let  be- 
fore the  28th  of  September,  but  do  not  apply  to  contracts  made 
after  that  date. 
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Indeed,  it  may  be  seriously  qaestioned  whether  a  protest  was 
necessary  to  save  their  rights  under  agreements  made  before 
the  28th,  as  they  had,  by  the  terms  of  the  agreements,  a  vested 
right  to  the  full  measure  of  their  compensation ;  and  if  they  re- 
ceived less  than  such  compensation,  without  a  new  considera- 
tion  for  such  concession,  it  would  not  bind  them  in  law.  {Bald- 
win V.  United  States^  15  C.  01s.  E.,  303;  Bosttoick  v.  UnUed 
States,  94  JJ.  S.  E.,  63;  12  0.  Ols.  E.,  67;  Child  et  al.  v.  United 
States,  12  Wall.,  232;  7  0.  Ols.  E.,  209;  OomstocJc  Case,  9  C. 
Ols.  E.,  114.) 

It  is  elementary  law,  that  an  undertaking  to  do  an  act  with- 
out any  consideration,  is  a  naked  promise,  and  attaches  no  re- 
sponsibility. 

It  does  not  appear  distinctly  from  the  finding  when  626  and 
346  were  let,  but  by  finding  vi  it  will  be  seen  that  work  was 
commenced  on  them  before  the  28th  of  September,  so  that  the 
date  of  the  commencement  of  the  work  may  be  assumed  as  the 
day  on  which  the  parties  agreed  to  the  terms  of  the  agreement^ 
which  was  on  the  14th  of  October  reduced  to  writing. 

While  the  doctrine  of  estoppel  is  not  favored  as  a  defense^ 
yet  when  the  acts  of  parties  have  induced  a  certain  result 
which  cannot  be  disregarded  without  prejudice  to  the  rights  of 
others,  it  is  a  most  wholesome  rule  of  law,  to  hold,  that  a  party 
cannot  be  heard,  to  deny  what  he  has  once  asserted  to  be  true, 
and  upon  the  truth  of  which  others  have  been  induced  to  act. 

Whatever,  therefore,  may  be  the  proper  construction  of  con- 
tracts made  before  the  28th  of  September,  after  that  date,  by 
the  act  of  the  claimants,  the  compensation  is  as  contended  for 
by  the  defendant. 

Adopting  the  theory  of  the  law  as  announced  by  the  opinion, 
it  is  the  judgment  of  the  court  that  the  claimants  recover  the 
sum  of  [$7,385.60,  and  for  that  amount  judgment  will  be  en- 
tered, due  and  payable  as  of  the  1st  of  January,  1876. 

Davts,  J.,  did  not  sit  in  this  case  and  took  no  part  in  the 
decision. 
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DA2f lEL  GENAU  V-  THE  DISTRICT  OP  COLUMBIA, 

[No.  83.    Decided  Jane  1,  1885.] 
On  the  Proofs. 

The  lessee  enters  under  a  written  lease  for  a  term  of  years,  which  expires 
in  October,  1870,  and  holds  over  nntil  April,  1871.  Daring  the  term 
the  lessee  makes  no  repairs,  and  nltimateiy  abandons  the  premises  in 
a  damaged,  rainoos,  and  unhabitable  condition. 
I.  Independently  of  an  express  agreement,  the  law  imposes  apon  the  lessee 
an  obligation  to  so  treat  the  premises  that  no  substantial  injury  be 
done  daring  the  occupancy,  and  the  property  be  restored  to  the  land- 
lord unimpaired  by  the  negligence  of  the  tenant. 
II.  The  tenant  is  boandto  make  tenantable  repairs,  though  not  liable  for 
ordinary  wear  and  tear  incident  to  reasonable  nse  and  oocupation. 
Tenantable  repairs  imposed  by  law,  in  the  absence  of  an  express 
agreement,  are  such  as  keeping  fences  in  order,  replacing  windows, 
Slq, 

III.  When  the  tenant  abandons  the  premises  in  a  ruinous  condition,  the  re- 
salt  of  damage  done  during  his  occupancy  beyond  the  wear  and 
tear  of  a  reasonable  use,  it  is  a  breach  of  his  Implied  convenant. 

lY.  The  Dirtriot  Ctaimi  Jet  1880  (31  Stat.  L.,  p.  284)  confers  jurisdiction  of 
<'  all  dalms  hand  an  contrtKsts  made  by  ih^  levy  oourt,^  If  there  be 
between  the  parties  a  contract,  express  or  implied,  the  terms  and 
obligations  of  whieh  are  impaired  or  violated  by  the  defendant,  the 
court  has  Jurisdiction,  though  in  the  case  of  an  individaal  defend- 
ant he  might  be  adjudged  guilty  of  a  tort. 
V.  The  Aciiih  July,  1864  (13  Stat.  L.,  p.  383;  Bev.  Stat.  D.  C,  }  681),  which 
relates  to  tenants  holding  over  in  the  District  of  Colombia,  affects 
the  tenare  of  the  estate,  bat  not  the  implied  covenants  between  the 
I>arties. 

yr.  When  the  landlord,  by  the  exercise  of  ordinary  ownership,  might  have 
prevented  damages  to  the  property  after  he  knew  that  it  had  been 
abandoned  by  the  tenant,  he  cannot  recover  for  the  result  of  his 
own  negligence. 

The  Beportert?  statement  of  the  case : 

The  following  are  the  facts  of  this  case  as  found  by  the 
court: 

I.  The  claimant  was  the  owner  of  the  premises  described  in 
the  petitioD,  and  on  the  10th  day  of  October,  1867,  he  leased 
to  the  levy  court  of  the  District  of  Golumbia  said  premises  for 
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a  term  of  three  years,  by  a  written  lease,  which  has  been  lost 
The  rent  was  paid  monthly,  as  a  asual  thing.     Said  premises 
were  used  as  a  police  station. 

II.  At  the  expiration  of  the  three  j-ears  the  occupation  of  said 
premises  was  continued  by  the  authorities.  No  new  letting 
was  made.  The  rent  due  from  the  defendant  for  the  time  it 
occupied  the  premises  has  been  paid.  The  occupation  ceased 
about  the  15th  of  April,  1871,  without  any  formal  notice  to  the 
claimant  by  the  authorities  of  the  defendant. 

III.  At  the  time  the  defendant  took  possession  of  said  prem- 
ises they  were  in  good  tenantable  condition.  The  lessee  made 
no  repairs  during  said  three  years  nor  during  said  occupation. 
At  the  time  the  defendant  quit  the  possession  of  the  premises 
they  were  in  bad  condition  and  untenantable. 

lY.  The  lessee  abandoned  the  premises  without  notifying 
the  claimant,  and  when  claimant  discovered  that  the  premises 
had  been  vacated,  which  was  in  about  ten  days,  they  were  in 
a  damaged  and  ruinous  condition  and  unfit  for  habitable  pur- 
poses, having  deteriorated  from  that  time  until  some  time  in 
the  summer  of  1872,  when  they  were  condemned  by  the  Board 
of  Health  as  a  public  nuisance. 

V.  The  condition  of  the  premisesat  the  time  of  the  abandon- 
ment, to  wit,  the  15th  of  April,  1871,  was  not  the  result  of  the 
ordinary  wear  and  use  of  said  property,  but  was  the  result  of 
damage  done  to  said  premises  beyond  the  "  wear  and  tear"  of 
a  reasonable  use  of  said  premises,  and  such  damage,  beyond 
such  reasonable  use,  is  $750. 

VI.  The  claimant  knew  on  the  1st  of  May,  1871,  that  the  de- 
fendant had  abandoned  the  premises,  and  did  not  want  to  use 
them  any  longer  as  a  police  station.  He  could  have  taken  pos- 
session of  the  same  without  hinderance  by  the  defendant,  and 
could  have  prevented  by  such  possession  the  damages  done 
to  the  property  from  the  time  they  were  abandoned  to  the  time 
they  were  declared  a  nuisance,  as  claimant  could  have  taken 
possession  without  inconvenience  to  himself. 

Mesftrs.  Htnklei&  Duhamel  for  the  claimant: 

The  fact  of  continued  holding  after  the  termination  is  pre- 
sumed to  be  upon  the  same  terms  and  obligations.  ( BoroHton  v» 
Qreen,  16  Ea«t.,  74 )  Riggs  v.  Bell^  5  T.  R.,  471 ;  Tiihford  v.  2>ter, 


Gbnau  v.  District  op  Columbia.  391 

Opinio!  of  tke  eonrl. 
8  Q.  B.,  100  J  Finch  v.  Miller^  50.  B.,  431 ;  De  Young  v.  Buch- 
anan^ 10  G.  &  J.,  149 ;  Digley  v.  AtJcinsorty  4  Camp,  78.) 

If  premises  were  out  of  repair,  such  is  no  excuse  for  fail- 
ure to  repair.  (Rart  v,  Windsor^  12  M.  &  W.,  85 ;  Chitty  ou 
Contracts,  359;  1  Parsons,  Cont.,  50;  Payne  v.ReinCj  16  M.  & 
W.,  545;  Bullock  v.  Bommett,  6  T,  R.,  652;  Brennock  v.  Pritch- 
ard,  6  T.  R.,  751 ;  Hallett  r.  Wylie^  3  John.,  47;  Allen  v.  Culver^ 

3  Denio,  294 ;  Phillips  v.  Stevens^  16  Mass. ;  Spence  v.  Chadxcick^ 
10  Q.  B.,  527 ;  Ingle  v.  Jones,  2  Wall.,  2.) 

During  any  current  month  of  occupation  the  tennant  was 
liable  for  the  acts  of  strangers.  (Taylor,  L.  &  T.,  §  358;  4 
Kent,  Com.,  77;  Beach  y.  Cain,  2  Coms't,  94;   White  y,  Wagner^ 

4  H.  &  J.,  392.) 

Mr.  H,  P.  Heath  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendant : 

It  appears  that  claimant  seeks  to  recover  damages  for  the 
failure  of  the  District  authorities  to  give  him  notice,  and  their 
negligence  in  leaviug  the  property  exposed.  This  is  in  the 
nature  of  a  tort,  and  the  court  has  no  jurisdiction,  the  jurisdic- 
tion being  confined  to  ^^  all  claims  based  ou  contracts  made  by 
the  levy  court"  (21  Stiit.  L.,  284).  But  it  the  court  had  juris- 
diction, claimant  could  not  recover,  as  he  was  guilty  of  rontrib- 
ntory  negligence,  as  it  appears  that  he  did  not  take  possession 
and  protect  the  property  as  soon  as  he  knew  it  was  empty,  but 
allowed  it  to  be  exposed,  with  the  idea  of  holdiug  the  District 
responsible.     (2  St* dgwick,  Meas.  Dam.,  349.) 

Section  681,  Revised  Statutes  of  the  District  of  Columbia, 
provides  for  thirty  days'  notice  by  landlord,  but  is  silent  as  to 
the  tenant.  It  was  his  duty  to  take  possession  (1  Sedg.,  Meas. 
Dam.,  166),  and  if  no  notice  had  been  given  and  the  property 
needed  repairs  which  the  District  should  make,  he  might  re- 
cover a  month's  rent  and  the  cost  of  the  repairs.  (Taylor's 
Land,  and  Ten.,  par.  647 ;  1  Sedg.,  Meas.  Dam.,  396.) 

Weldon,  J.,  delivered  the  opinion  of  the  court : 
In  this  case  the  claimant  seeks  to  recover  against  the  District 
of  Columbia,  for  a  violation  of  a  contract  of  lease  of  certain 
premises  let  to  the  defendant,  for  the  purpose  of  a  police  sta- 
tion, alleging  as  his  cause  of  action,  that  the  said  defendant 
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failed  and  refased  to  comply  with  its  agreement  to  repair  and 
keep  in  repair  the  premises  leased,  and  failing  to  take  sach  care 
of  the  demised  premises  as  it  was  bound  ;to  do  by  law. 

The  findings  disclose  in  substance  the  following  state  of 
facts :  On  the  10th  day  of  October,  1867,  the  levy  court  of  the 
District  of  Columbia  rented  from  the  claimant  the  premises 
described  in  the  petition.  The  letting  was  by  a  written  contract, 
but  inasmuch  as  it  has  been  lost,  and  no  foundation  for  sec- 
ondary proof  was  laid  in  the  evidence,  the  findings  do  not  dis- 
close the  terms  of  said  agreement,  and  we  are  left  in  this 
case  to  deduce  the  rights  and  obligations  of  the  parties  from 
the  implied  covenants  incident  to  the  relation  of  landlord  and 
tenant. 

The  original  letting  was  for  the  space  of  three  years,  and  ex- 
pired  by  the  terms  of  its  own  limitation  on  the  10th  day  of 
October,  1870;  but  at  the  end  of  that  period,  by  the  act  and  ac- 
qniesence  of  both  parties,  said  premises  were  occupied  until 
about  the  middle  of  the  succeeding  April.  The  rent  was  ordi- 
narily paid  monthly.  It  appears  that  at  the  time  the  prtsmises 
were  abandoned  by  the  defendant  as  a  police  stati<tn  they  were 
in  a  ruinous  condition  and  untenantable,  and  that  such  a  con- 
dition was  beyond  the  ordinary  damage  incident  to  a  reason- 
able use  of  the  same. 

Independent  of  an  express  agreement  on  the  part  of  the  les- 
see, the  law  imposes  upon  him  an  obligation  to  treat  the  prem- 
ises in  such  a  way  that  no  substantial  injury  shall  be  done  to 
the  property  during  the  continuance  of  the  lease;  so  that  the 
same  may  be  restored  to  the  possession  of  the  owner  in  a  con- 
dition unimpaired  by  the  negligent  conduct  of  the  lessee. 

He  is  only  bound  to  make  teuantable  repairs,  and  is  not  lia- 
ble for  the  ordinary  *' wear  and  tear'^  of  the  premises,  such  as 
are  incident  to  the  reasonable  use  and  occupation  of  the  same. 
The  teuantable  repairs  which  the  law  imposes  on  the  tenant,  in 
the  absence  of  an  undertaking  on  his  part  to  repair,  are  such  re- 
pairs as  are  required  in  the  reasonable  use  and  occupation  of 
the  premises,  such  as  keeping  fences  in  order,  replacing  win- 
dows and  doors  broken  dnringthe  pendency  of  the  lease.  (Tay- 
lor, Landlord  and  Tenant,  §  343,  p.  292,  seventh  ed.) 

For  the  time  the  premises  were  occupied,  because  of  the  re- 
lation of  landlord  and  tenant,  certain  legal  obligations  arose 
as  to  the  duties  of  the  parties  in  relation  to  the  subject-matter 


OsNAu  V.  District  of  Coluhbia.  393 

Oi^tMioM  of  the  eoart. 

of  the  contract,  and  one  of  those  obligations  on  the  part  of  the 
lessee  was  to  use  the  premises  in  such  manner  as  not  to  im«. 
pair  the  property  beyond  the  ordinary  *^  wear  and  tear"  of  the 
same. 

It  appears  from  the  fifth  finding  that,  at  the  time  of  the  ex- 
piration of  the  occupancy  of  the  defendant,  the  ruinous  condi- 
tion of  the  premises  was  not  the  result  of  the  ordinary  and 
reasonable  use  of  the  same,  but  was  a  condition  of  damage 
not  incident  to  such  use;  and  that  being  true,  it  involves  a 
violation  on  the  part  of  the  defendant  of  the  implied  covenant 
not  to  permit  the  condition  of  the  premises  to  be  impaired  be- 
jond  the  ordinary  damages  incident  to  a  reasonable  use. 

It  is  insisted  by  the  counsel  for  the  government  that  there 
is  no  jurisdiction  in  this  court,  because  the  grievance  com- 
plained of  was  the  result  of  a  tort  upon  the  part  ot  the  defend- 
ant, and  is  not  foundedon  a  contract  between  the  parties.  It  is 
provided  in  the  Act  June  16, 1880  (21  Stat.  L.,  284),  that  the 
Court  of  Claims  shall  have  jurisdiction  of  ''all  claims  based  on 
contracts  made  by  the  levy  court." 

While  in  a  case  of  this  kind  the  defendant  might  be  guilty  of 
a  tort  (determining  its  liability  from  the  standpoint  of  an  indi- 
vidual), if  there  is  between  the  parties  a  contract,  express  or 
implied,  the  terms  and  obligations  of  which  are  impaired  or 
violated  by  the  act  of  the  defendants  then  the  jurisdictiQn  of 
this  court  is  complete  under  the  provisions  of  the  above  stat- 
nte. 

The  relation  of  landlord  and  tenant  cannot  arise  in  the  ab- 
sence of  a  contract,  express  or  implied,  and  as  we  have  already 
held  that  sncb  a  relation  did  exist,  it  is  equivalent  to  a  deter- 
mination in  favor  of  the  jurisdiction  of  this  court. 

After  the  termination  of  the  time  for  which  the  premises'were 
let,  in  the  month  of  October,  1867,  the  occupation  of  the  defend- 
ant, under  the  Aet  July  4, 1864  (13  Stat  L.,  383 ;  Bev.  Stat  D. 
O.,  f  681),  became  a  tenancy  by  sufferance,  which  might  be  ter- 
minated by  the  landlord  by  a  notice  in  writing  to  quit ;  and  it 
is  contended  by  the  counsel  for  the  government  that  because 
of  that  provision  of  the  statute  the  common-law  incident  of  a 
leasehold  estate  was  changed. 

While  this  statute  affected  the  tenure  of  the  estate,  it  did  not 
change  the  legal  results  arising  from  the  implied  covenants  ex- 
isting between  the  parties.    By  operation  of  law  the  estate 
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changed  from  a  holding  for  years  to  a  holding  by  suflferance,  but 
the  rights  accruing  anterior  to  the  termination  of  the  lease  were 
unaffected  by  the  legal  effect  of  the  statute  making  the  hold- 
ing an  estate  by  sufferance. 

It  is  claimed  by  the  petitioner  that  the  defendant  is  liable 
for  all  damages  done  to  the  property  up  to  the  time  it  was  de- 
clared to  be  a  nuisance,  because  there  was  no  technical  surren- 
der of  the  premises.  That  might  be  true  were  it  not  for  the 
well-known  principle  of  law  that  it  is  the  duty  of  the  party  in- 
jured, having  it  in  his  power,  to  take  measures  by  which  his 
loss  may  be  less  aggravated. 

The  petitioner,  by  the  exercise  of  the  ordinary  act  of  owner- 
ship over  the  premises,  might  have  prevented  all  damages  to 
the  property  from  the  time  it  ceased  as  a  police  station  to  the 
time  it  was  declared  a  nuisance.  He  knew  that  the  defendant 
had,  by  the  abandonment  of  the  premises,  in  fact  surrendered 
its  possession  of  the  premises,  and  it  was  his  duty,  if  in  his 
power,  to  take  measures  to  prevent  theinjury ;  and  bavingfailed 
to  do  so,  he  cannot  recover  against  the  defendant  the  result  of 
his  own  negligence.    (Sedgwick,  Measure  of  Damages,  p.  1(>6.) 

For  the  damages  done  the  property  during  the  continuance 
of  the  lease,  beyond  the  ordinary  wear  and  tear  of  the  same,  the 
defendant  is  responsible.  The  findings  show  that  such  damage 
is  $750,  and  for  that  amount  a  judgment  will  be  entered,  due 
and  payable  as  of  the  1st  day  of  August,  1874. 


THE  STATE  OF  NEW  HAMPSUIRB  V.  THE  UNITED 

STATES. 

[No.  17,  Departmental.    Decided  June  1,  1885.] 

On  Demurrer, 

The  President,  October,  1863,  caUs  upon  the  governors  of  the  States  to  raise 
and  enlist  300,000  men,  promising  a  bonnty,  to  be  paid  by  instaUmeats 
during  the  term  of  enlifltment.  The  governor  of  New  Hampshire  pro- 
poses, and  the  Secretary  of  War  agrees,  that  Ne  w  Hampshire,  to  promote 
enlistments,  shall  advance  the  bonnty  and  take  assignments  from  the 
men.  The  question  now  is,  whether  the  State  oan  reooyerthe  unpaid  in- 
stallments forfeited  by  deserters?  Correspondence  is  prodaoed  which 
passed  between  the  Provost-Marshal-General  in  Washington  and  an 
assistant  in  New  Hampshire,  but  it  is  not  shown  that  the  State  acted 
on  the  faith  of  it. 
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I.  When  H  i8  agreed  that  a  State,  to  promote  enlistments,  shall  advance 
the  boantj  promised  by  the  government  and  take  an  assignment  from 
the  recruits,  and  -that  the  government  shall  **pay  these  hounties  to  the 
Stale  instead  of  the  men,  at  the  time  and  in  the  manner  they  are  to  he  paid 
to  the  soldiers  respectively ^^^  the  assignee  stands  in  the  place  of  the 
assignor.  The  claim  for  bounty  is  not  enlarged  nor  the  time  of  pay- 
ment changed.  Therefore,  the  State  cannot  recover  installments  for- 
feited by  desertion. 
II.  At  no  time  and  in  no  manner  could  a  military  deserter  claim  future  la- 
st ailments  of  bounty. 
III.  Correspondence  between  the  Provost-Marsbal-General  and  one  of  his 
subordinates  in  New  Hampshire  cannot  be  used  to  establish  a  con- 
tract, or  work  a  modification  of  one  existing  between  the  government 
and  the  State. 


The  Reporters^  statement  of  the  case : 

The  facts  set  forth  iu  the  petition  will  .be  found  in  the  opin- 
ion of  the  court. 

Mr.  John  C.  Fay  (with  whom  was  the  Assistant  Attorney- 
Oeneral),  for  the  defendants,  for  the  demurrer: 

The  resolution  of  December  23, 1863,  contains  no  words  of 
ratification,  and  the  most  that  can  be  said  only  by  implication 
ratifies  the  non-statutory  bounties,  and  it  is  a  liberal  construc- 
tion of  the  resolution  to  give  it  this  effect. 

It  seems  clear  that  Congress  iu  no  sense  ratified  the  act  of 
the  Secretary  of  War  iu  entering  into  the  alleged  contract  with 
the  governor  of  New  Hampshire,  and,  having  had  no  anteced- 
ent authority,  no  valid  or  binding  contract  enforceable  against 
the  United  States  exists. 

The  proposal  was,  ^^  Will  the  United  States  pay  the  bounties 
to  the  State  instead  of  to  the  men,  at  the  time  and  in  the  man- 
ner they  are  to  be  paid  to  the  men,  if  the  State  takes  an  assign- 
ment from  the  soldier?"  The  answer  was,  ^^The  proposition 
will  be  entertained,  and  the  bounty  paid  to  the  State,  as  pro- 
X>osed  by  you."  Here  is  a  proposal  and  an  acceptance  thereof 
in  its  own  terms,  and  by  it  the  State  became  the  assignee  of  the 
soldier.  Could  it  take  greater  rights  as  such  assignee  than  its 
assignor  had,  especially  when  the  assignee  was  to  be  paid  at  the 
time  and  in  the  manner  his  assignor  was!  It  is  admitted  that 
the  State  has  received  all  its  assignor  would  have  been  enti- 
tled to  receive,  and  unless  it  could  acquire  greater  rights  noth- 
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ing  remaiDB  due.  Oircalar  No.  98,  as  wdl  as  General  Ordem 
191,  make  a  condition  precedent  to  receiving  the  third  install- 
ment of  bounty  ^'six  months' service,'*  and  twelve,  eighteen^ 
twenty-four,  thirty,  and  thirty-six  months'  service  conditions 
lurecedent  to  receiving  the  third,  fourth,  fifth,  sixth,  seventh, 
and  eighth  installments.  The  bounty  was  for  service;  it  was 
not  in  its  true  sense  a  bounty  at  all;  it  had  to  be  earned;  it 
was  a  compensation  agreed  upon  in  advance  to  be  paid  for 
service  when  performed.  The  United  States  wanted  troops, 
actual  men,  not  paper  rolls  of  deserters.  New  Hampshire 
wanted  to  avoid  a  draft;  by  this  process  she  succeeded;  but 
the  TTnited  States,  to  the  extent  of  this  claim,  instead  of  get- 
ting soldiers,  got  deserters,  and  is  now  called  upon  to  pay  $300 
apiece  for  each  of  her  New  Hampshire  deserters. 

Mr.  Ma9an  W.  TappoHj  Mr.  Henry  T.  Orot^^  and  Mr.  Oharle$ 
F.  Benjamin^  for  the  claimant,  opposed: 

1.  The  Joint  Resolution  of  December  23,  1863  (13  Stat.  L., 
379),  operated  as  a  ratification  of  the  payment  of  non-statutory 
bounties  prior  to  that  date,  and  as  an  authorization  to  continue 
payment  of  such  bounties  until  January  5, 1864,  the  date  fixed 
for  beginning  the  draft  under  the  executive  proclamation  of 
October  17, 1863  (13  Stat  L.,  766). 

2.  The  Joint  Resolutions  of  January  13  and  March  3,  1864 
(13  Stat.  L.,  400  and  403),  operated  as  a  continuous  autiiorily 
to  pay  such  bounties  until  April  1, 1864. 

3.  The  amount  and  character  of  the  non-statutory  bounties 
80  ratified  and  continued  by  Congress  are  set  forth  in  the  proc- 
lamation of  October  17, 1863. 

4.  The  statutes  above  cited  would  be  equally  satisfied  by  a 
payment  to  the  State  to  which  an  accepted  volunteer  belonged 
as  to  the  volunteer  direct;  and  this  whether  the  State  be  re- 
garded as  the  agent  of  the  government  to  provide  and  pay  the 
bounty  or  the  agent  of  the  soldier  to  advance  and  to  collect 
the  bounty  due  him. 

6.  The  provisions  of  the  first  section  of  the  Act  of  February 
26, 1853  (10  Stat  L.,  170),  do  not  apply  to  the  case,  because 
it  lies  obviously  outside  of  the  spirit  and  reason  of  the  statute; 
and  said  statute,  if  construed  as  applicable  to  the  present  case, 
would  be  inconsistent  with  the  provisions  of  the  Act  of  July  27, 
1861  (13  Stat  L.,  276). 
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6.  The  agreement  embodied  in  the  telegram  of  the  governor^ 
dated  November  4, 1803,  and  the  telegram  from  the  War  De- 
partment to  the  governor  of  November  6, 1863,  is  covered  by 
the  provisions  of  the  joint  resolation  of  December  23, 1863,  as 
to  all  volunteers  enlisted  not  later  than  Jannary  5, 1864. 

7.  The  telegram  of  November  5, 1863,  from  the  War  Depart- 
ment; the  letter  of  the  department  to  Brigadier-General  Hinka 
of  November  19, 1863;  and  the  letters  of  the  department  to  the 
Paymaster-General  constitute  such  "  regulations  and  orders  from 
the  War  Department"  as  are  cognizable  under  the  provisiona 
of  the  joint  resolution  of  January  13, 1864,  if  they  be  taken 
in  connection  with  the  three  above-cited  general  orders  and 
circulars  of  1863. 

8.  The  telegram,  letters,  orders,  and  circular  last  above 
named,  together  with  the  letter  of  the  department  to  Brigadier- 
General  Hinks  of  January  18^  1864,  constitute  such  <<  regulations 
and  orders  of  the  War  Department '^  as  are  contemplated  by 
the  joint  resolution  of  March  3, 1864. 

9.  The  language  of  the  telegrams  of  November  4  and  5;  of 
the  letter  of  Captain  Lawrence;  of  the  indorsement  of  the  Pro- 
vost-Marshal-General upon  the  governors  letter  of  December 
7, 1863;  of  the  letter  of  the  Provost-Marshal-General  of  Decem- 
ber 9, 1863 ;  of  the  "  memoranda  f  of  the  telegram  of  the  Secre- 
tary of  War  to  the  governor,  and  the  letter  of  Colonel  Buggies 
to  General  Hinks  show  that  the  intent,  purport,  and  effect  of 
the  said  agreement,  regulations,  and  orders  were  that  the  State 
should  be  reimbursed  by  prescribed  installments  in  the  whole 
amount  of  tlie  authorized  advance  to  each  volunteer  enlisted, 
delivered,  accepted,  and  mustered  into  service,  irrespective  of 
anything  that  might  happen  to,  by,  or  concerning  said  soldier 
or  his  service  after  such  muster. 

SooFiELD,  J.,  delivered  the  opinion  of  the  court : 

This  case  was  transmitted  to  the  court  by  the  Secretary  of 
the  Treasury,  under  the  Act  March  3, 1883  (22  Stat.  L.,  p.  485, 
485,  §  2),  known  as  the  Bowman  Act.. 

It  involves  a  demand  on  the  part  of  the  claimant  for  a  repay- 
ment of  about  $350,000  alleged  to  have  been  advanced,  under 
contract,  in  bounties  to  volunteers  in  1863-'64,  in  addition  to 
$563,027.67  already  repaid. 

The  facts  are  as  follows : 
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October  17, 1863,  the  President,  by  proclamatioo,  called  upon 
the  "  governors  of  the  diflferent  States  to  raise  and  have  en- 
listed into  the  United  States  service,  for  the  various  companies 
and  regiments  in  the  field  from  their  respective  States,  their 
quotas  of  300,000  men." 

The  proclamation  contained,  among  other  things,  the  follow- 
ing: 

^<  I  further  proclaim  that  all  volunteers  thus  called  out  and 
duly  enlisted  shall  receive  advance  pay,  premium,  and  bounty, 
as  heretofore  communicated  to  the  governors  of  States  by  the 
War  Department  through  the  Provost-Marshal-General's  Office 
by  special  letter. 

'^  I  further  proclaim  that  if  any  State  shall  fail  to  raise  the 
quota  assigned  to  it  by  the  War  Department  under  this  call, 
tiien  a  draft  for  the  deficiency  in  said  quota  shall  be  made  on 
said  State  or  on  the  districts  of  said  State  for  their  due  propor- 
tion of  said  quota,  and  the  said  draft  shall  commence  on  the 
fifth  day  of  January,  1864."    (13  Stat.,  736.) 

The  following  general  order  and  circular  contain  the  provis- 
ions relative  to  pay,  premium,  and  bounty  referred  to  in  the 
proclamation : 

*' [General  Orders,  No.  191.] 

*«  War  Department, 
"Adjutant-General's  Office, 

<'  Washington^  June  25, 1863. 

"  III.  Every  volunteer  enlisted  and  mustered  into  service  as 
a  veteran,  under  this  order,  shall  be  entitled  to  receive  from 
the  United  States  one  month's  pay  in  advance,  and  a  bounty 
and  premium  of  four  hundred  and  two  ($402)  dollars,  to  be  paid 
as  follows: 

1.  Upon  being  mustered  into  service  he  shall  be  paid  one  month's 

pay  in  advance $13  00 

First  installment  of  bounty 25  00 

Premium 2  00 

Total  payment  on  muster 40  00 

2.  At  the  first  regular  pay-day,  or  two  months  after  mustering,  an 

additional  installment  of  bounty  will  be  paid •....    50  00 

3.  At  the  first  regular  pay-day  after  six  months'  service  he  shall  be 

paid  an  additional  installment  of  bounty 50  00 

4.  At  the  first  regular  pay-day  after  the  end  of  the  first  year's  serv- 

ice an  additional  installment  of  bounty  will  be  paid 50  00 

5.  At  the  first  regular  pay-day  after  eighteen  monthr  service  an  ad-' 

ditional  installment  of  bounty  will  be  paid 50  00 

6.  At  the  first  regular  pay-day  after  two  years'  service  an  additional 

instaUment  of  bounty  wiU  be  paid 50  00 
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7.  At  the  first  regular  pay-day  after  two  and  a  half  yean'  service  an 

additional  installment  of  boanty  will  be  paid |50  00 

8.  At  tbe  expiration  of  three  years'  service  the  remainder  of  the 

bounty  will  be  paid 75  00 

•  •  •  •  «  «  • 

"  By  order  of  the  Secretary  of  War. 

"B.  D.  TOWNSBND, 
^^ Assistant  Adjutant- Oeneral.^ 

<•  [Cironlar  No.  98. 

"War  Department, 
"  Provost-Mabshal-Genebal's  Office, 

"  Washington,  D.  C,  November  3, 1863. 
*<  The  following  regulations  are  eetablisbed,  with  the  approval 
of  the  Secretary  of  War,  and  will  govern  muateriug  and  dis- 
bursing officers  in  their  payments  of  the  advance  bounty,  pre- 
mium, and  advance  pay  to  recruits  (not  veterans)  enlisted  by  re- 
cruiting officers^  to  serve  for  three  years  or  the  war,  in  old  regi- 
ments now  organized,  whose  terms  of  service  expire  in  1^ 
and  1865 : 

"  I.  To  all  recruits  enlisting  as  above  required  there  will  be 
paid  one  month's  pay  in  advance,  and,  in  addition,  bounty  and 
premium  amounting  to  $302,  as  follows,  viz : 

On  being  mastered  into  the  United  States  service  nnder  this  author- 
ity, and  before  leaving  the  recrnitlDg  station  or  depot  to  Join  his 
company  or  regiment^  the  recruit  shall  receive  one  month's  ad- 
vance pay  $13  00 

FiiHt  installment  of  bounty 60  00 

Premium 2  00 

Total  pay  before  joining  his  regiment 73  00 

At  the  first  regular  pay-day,  or  two  months  after  muster-in,  an  ad- 
ditional installment  of  bounty  will  be  paid 40  00 

At  the  first  regular  pay-day  after  six  months'  service  an  additional 

installment  of  bounty  will  be  paid 40  00 

At  the  first  regular  pay-day  after  eighteen  months'  service  an  addi- 
tional installment  of  boanty  will  be  paid 40  00 

At  the  first  reenlar  pay-day  after  the  end  of  the  first  years'  service 

an  additional  installment  of  bounty  will  be  paid 40  00 

At  the  first  regular  pay-day  after  two  years'  service  an  additional 

installment  of  bounty  will  be  paid 40  00 

At  the  expiration  of  three  years'  service,  or  to  any  soldier  enlisting 
nnder  tnis  authority  who  may  be  honorably  discharged  after  two 
years'  service,  the  remainder  of  the  bounty  will  be  paid 40  00 

"Jambs  B.  Fbt, 
"  JPravost-Marshal-OeneraL^ 

October  24, 18C3,  the  following  additional  order  was  issued 
by  the  Provost-Marshal-Oeneral : 

"  If  the  government  shall  not  require  these  troops  for  the  full 
period  of  three  years,  and  they  shall  be  mustered  honorably  out 
of  the  seirvice  before  the  expiration  of  their  term  of  enlistment, 
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they  shall  receive,  upon  being  mustered  out,  the  whole  amount 
of  bounty  remaining  unpaid,  the  name  as  if  the  full  term  had 
been  served.  The  legal  heirs  of  recruits  who  die  in  service  shall 
be  entitled  to  receive  the  whole  bounty  remaining  unpaid  at 
the  time  of  the  soldier's  death." 

The  quota  of  the  State  of  New  Hampshire  under  this  call 
amounted  to  3,768  men. 

Thereupon  J.  A.  Gilmore,  governor  of  the  State,  issued  tho- 
following  proclamation,  dated  November  4, 1863 : 

^^  The  President  of  the  United  States  has  issued  a  proclama- 
tion calling  upon  the  governors  of  the  loyal  States  to  raise  for 
the  service  of  the  United  States,  before  the  5th  day  of  January 
next,  300,000  volunteers.  The  quota  for  New  Hampshire  under 
this  call  will  be  as  follows : 

For  the  first  Congressional  district 1,390 

For  the  second  Congressional  district 1, 1S9 

For  the  third  Congressional  district 1,249 

Total 3,768 

^<  The  quotas  of  the  different  towns  and  wards  will  be  an- 
nounced as  speedily  as  possible  from  the  adjutant-generaFs- 
office. 

•  •••••• 

^'  The  general  government  gives  to  each  fresh  recruit  $302, 
to  each  veteran  $402.  In  addition  to  these  sums,  I  do  hereby 
(with  the  advice  and  consent  of  the  executive  council)  offer  a 
bounty  of  $100  to  every  man  who  volunteers  in  response  to  thia 
call  before  the  5th  day  of  January  next,  and  I  would  recom- 
mend to  the  several  cities  and  towns  to  take  immediate  meas- 
ures for  promx)tly  raising  their  ftiU  quotas  by  offering  (in  ac- 
cordance with  the  law  enacted  July  9,  1862)  reasonable  town 
bounties  to  be  paid  in  addition  to  the  government  and  State 
bounties,  or  for  the  purpose  of  cashing  the  bounties  offered  by 
the  general  government,  so  that  they  shall  be  paid  to  each  vol- 
unteer in  full  when  he  is  mustered  into  service." 

•  ««•••• 

On  the  same  day,  to  wit,  li'ovember  4, 1863,  the  governor  and 
Daniel  Olark  joined  in  the  following  telegram : 

"Concord,  N.  H.,  November  4, 1863. 
«  Hon.  B.  M.  Stanton  : 

"  Sib  :  If  to  secure  its  quota  of  men  under  the  last  call  of 
the  President  for  300,000  men  the  State  of  New  Hampshire  or 
the  various  towns  should  pay  in  cash  to  each  man  mustered 
the  amount  of  the  bounty  offered  by  the  general  government, 
and  take  an  assignment  of  his  claim  for  a  bounty,  will  the  gov- 
ernment pay  these  bounties  to  the  State  or  towns  instead  of 
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to  the  men,  at  the  time  aud  in  the  manner  they  are  to  be  paid 
to  the  soldiers  respectively  f    If  this  can  be  done  we  all  con- 
cur that  we  can  raise  our  fall  quota  speedily.    Answer  by  tele- 
graph. 

"  J.  A.  GiLMOBB. 

"  Dan'l  Clark.^ 
This  proposition  was  responded  to  as  follows : 

"War  Department, 
"  provost-marshaii-genebal's  bubeau, 

"  Washington^  D.  0.,  November  5,  1863. 

^<  His  Excellency  Governor  Gilmore, 

^^  Concord^  New  Hampshire : 
"Tour  telegram  to  the  Secretary  of  War,  asking  if  "the 
State  of  New  Hampshire  or  the  various  towns  should  pay  in 
cash  to  each  man  mustered  the  amount  of  bounty  offered  by 
the  general  government,  and  take  an  assignment  of  bis  claim 
for  bounty,  will  the  government  pay  these  bounties  to  the  State 
or  towns  instead  f  ^  has  Ji)een  received. 

"  The  proposition  will  be  entertained  and  the  bounty  paid 
to  the  State  or  towns,  as  proposed  by  you,  for  every  recruit 
raised  under  the  present  call  and  duly  mustered  into  the 
United  States  service  and  delivered  at  the  general  rendezvous. 

'^  James  B.  Pry, 
"  Provost' Marshal  Oeneral/' 

Thereafter  the  State  of  New  Hampshire,  through  its  several 
cities  and  towns,  furnished,  within  the  time  required,  its  quota 
of  volunteers,  and  they  were  duly  mustered  into  the  service  of 
the  United  States.  Through  the  cities  and  towns  the  State 
paid  to  each  fresh  recruit  $302  and  to  each  veteran  $402,  and 
took  an  assignment  of  his  right  to  bounty. 

The  government  has  repaid  to  the  State  all  the  bounties 
that  the  volunteers  could  have  themselves  claimed  under  the 
foregoing  orders  and  circular  had  they  enlisted  without  the  in- 
tervention of  the  State. 

Whep  the  volunteer  deserted  and  failed  to  comply  with  the 
terms  of  his  enlistment,  the  goveniment  has  withheld  such  pay- 
ment from  the  State. 

Upon  the  facts  of  the  case  the  Secretary  of  the  Treasury  has 
submitted  to  the  court  the  tbllowing  questions : 

<<  L  Whether  there  exists  between  the  State  of  New  Hamp- 
shire and  the  United  States  a  contract  which  the  State  is  eu- 
2286  0  OLS ^26 
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titled  to  set  up,  under  which  it  has  a  right  to  further  repay- 
ment of  money  so  advanced  f 

"  II.  Whether  the  United  States  is  under  obligation  to  so  re- 
imburse the  State  to  the  extent  of  all  moneys  advanced  to  the 
respective  soldiers  who  were  duly  enlisted  under  said  agree- 
ment, delivered  at  general  rendezvous,  and  duly  mustered  into 
the  service  of  the  United  States,  without  evidence  of  subse- 
quent service  on  the  part  of  the  soldier  f^ 

It  appears  by  an  examination  of  the  telegrams  of  November 
4  and  5  that  the  Provost-Marshal-General  agrees  that  in  case 
the  State  or  town  furnishes  the  volunteers  and  becomes  the 
assignee  of  the  '^  claims  for  a  bounty,"  the  government  shall 
"  pay  the  bounties  to  the  State  or  town  instead  of  to  the  men 
at  the  time  and  in  the  manner  they  are  to  be  paid  to  the  sol- 
diers respectively." 

This  language  seems  too  plain  for  dispute.  In  the  payments 
of  bounties  the  assignee  is  to  stand  ^^nstead  of  the  men" — in- 
stead of  the  assignors.  The  assignees  are  to  be  paid  all  the 
money  that  the  '*  claim  for  bounty  "  calls  for.  No  more  is  prom- 
ised. Whatever  the  assignor  might  have  claimed  the  assignee 
may  claim.  The  claim  for  bounty  is  not  enlarged  by  the  assign- 
ment ;  nor  is  the  time  of  payment  changed.  Whenever  an  in- 
stallment of  the  << claims  for  bounty"  becomes  payable  to  the 
soldier  the  assignee  may  demand  it;  not  before.  The  manner 
of  payment  is  unchanged.  The  bounties  are  to  be  paid  to  the 
claimant  (so  runs  the  agreement),  not  only  «'  at  the  time,"  but 
^^  in  the  manner,  they  are  to  be  paid  to  the  soldiers  respect- 
ively." The  word  "manner"  must^have  some  meaning  here. 
Worcester's  Dictionary  gives  as  one  definition  of  "  manner"  a 
"  certain  degree,  measure,  or  extent."  The  claim  for  bounty 
in  the  hands  of  the  soldier  has  its  surroundings,  its  *^  degree, 
measure,  or  extent;"  its  conditions  and  its  limitations.  With 
such  surroundings  it  passes  to  the  assignee.  At  no  time  and 
in  no  manner  could  a  deserter  claim  the  future  installments  of 
his  bounty.  The  assignee,  who  has  agreed  to  abide  "  tke  time 
and  manner  of  the  soldiers  respectively,"  is  in  no  better  posi- 
tion. 

It  is  claimed,  however,  that  these  terms  were  subsequently 
modified  or  authoritatively  construed  by  the  following  corre- 
spondence : 
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'*  State  of  New  Hampshire, 

"  Office  Acting  Assistant 
Pbovost-Marshal-Gbnebal, 
"  Ooncordy  N.  H.^  November  11,  1863. 
"  Col.  James  B.  Fry, 

* 'Provost-Marshal' General  J  Washington^  J).  C: 
"  Colonel  :  From  couversations  held  with  Governor  Gil- 
more  1  learn  that  he  has  had  some  correspondence  with  you 
respecting  the  State  advancing  the  amount  of  bounty'  offered 
by  the  geueml  government  to  recruits  and  receiving  an  assign- 
ment from  them  of  their  claims.  The  governor  has  obtained 
your  consent  to  this  on  behalf  of  the  government ;  but  I  be- 
lieve it  was  found  that  additional  legislation  would  be  neces- 
sary for  the  State  to  carry  out  this  plan,  and  the  governor  has 
in  his  proclamation  recommended  the  towns  and  cities  to  adopt 
it,  and  it  appears  now  that  man}',  if  not  all,  of  them  will  adopt 
it.  The  governor  seems  to  be  of  the  opinion  that  the  govern- 
ment would  pay  the  bounty  in  the  stipulated  installments  even 
if  the  recruit  deserted.  I  do  not  think  this  would  or  should 
be  done,  and  I  have  so  informed  such  parties  as  have  consulted 
me.    I  respectfully  ask  instructions  on  this  point. 

"  I  have  also  been  asked  that  in  case  the  State  does  not  fur- 
nish her  full  quota  under  this  last  call  of  the  President,  and  a 
draft  is  ordered  in  January  to  fill  it,  whether  the  towns  that 
have  filled  their  quotas  by  voluntary  enlistment  will  be  ex- 
empt from  that  draft. 

"  Since  the  receipt  of  your  telegram  of  the  5tb  instant,  say- 
ing that  if  a  State  filled  her  quota  under  this  call  no  draft 
would  be  ordered  in  January,  I  have  been  of  the  opinion  that 
the  same  principle  would  be  applied  to  the  towns  so  far  as  prac- 
ticable. I  think  this  would  be  proper  and  have  a  beneficial  ef- 
fect, stimulating  all  the  towns  to  work  earnestly  in  the  recruit- 
ing business.  I  respectfully  submit  the  suggestion  to  your  con  - 
sideration. 

'^  I  am,  colonel,  very  respectfully,  your  obedient  servant, 

"O.  A.  Mack, 
''Major  arid  Aid-de-Camp, 
"Acting  Assistant  Provost-Marshal-Oeneral.^ 
"  War  Department, 
"  Proyost-Marshal-General's  Office, 

"  Washingtony  D.  C,  November  19, 1863. 
"  Brig.  Gen.  E,  W.  Hinks,  U.  S.  V., 

''Acting  Assistant  P.  M,  G.for  New  Hampshire^ 

"ConoordyN.  R.: 

"  General  :  I  am  directed  by  the  Provost-Marshal-Geueral 

to  acknowledge  the  receipt  of  your  communication  of  the  11th 

instant,  relative  to  the  State  advancing  the  amount  of  the 

bounty  offered  by  the  general  government  to  recruits  and  re- 
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ceiviug  an  aHsignineDt  from  them  of  their  claim.  In  reply  I 
am  iDstracted  to  inclose  herewith  copy  of  a  telegram  to  Gov- 
ernor Gilmore  of  the  5th  instant,  and  to  state  that  if  the  recruit 
deserts  after  delivery  to  general  rendezvous  and  master  into 
the  United  States  service  the  government  is  alone  respon- 
sible. 

*<  As  far  as  possible,  towns,  &c.,  will  be  exempted  from  draft 
if  their  full  quota  is  furnished. 
"  I  am,  general,  very  respectfully,  your  obedient  servant, 
*' Samuel  B.  Lawbenob, 

"  Captain^  Sixteenth  Infantry^ 
and  Assistant  Adjutant- OeneraW 

This  correspondence  between  subordinate  ofhcers  of  the  War 
Department  does  not  make  a  contract  with  the  State  of  New 
Hampshire.  No  officer  nor  representative  of  the  State  is  a 
part.v  to  it.  So  far  as  appears,  they  learned  of  its  existence 
many  years  after  it  took  place.  No  copy  of  it  is  found  in  the 
archives  of  the  State.  Governor  Gilmore,  in  his  letter  to  the 
Secretary  of  War,  asking  for  the  repayment  of  the  bounties 
after  the  State  had  furnished  its  quota,  dated  January  12, 1864, 
makes  no  mention  of  this  correspondence.  He  incloses  a  copy 
of  the  telegram  of  November  5,  and  relies  upon  that  and  noth- 
ing else  as  constituting  the  agreement. 

The  government  ha^  already  paid  to  the  State  the  full 
amount  of  bounties  that  could  have  been  claimed  by  the  vol- 
unteers had  there  been  no  assignment.  That  amount,  in  the 
opinion  of  the  court,  is  all  that  the  State  is  entitled  to  claim 
within  the  terms  of  the  agreement. 

Whether  these  telegrams  constitute  a  contract  binding  upon 
the  government,  and,  if  not,  whether  they  were  subsequently 
ratified  by  an  act  of  Congress,  under  the  above  ruling  of  the 
court  are  no  longer  material  questions.  The  government,  in 
the  opinion  of  the  court,  has  done  all  that  its  officers  engi^ed 
it  should  do,  and  whether  in  so  doing  they  exceeded  their 
authority  or  not  does  not  now  concern  the  claimant. 

The  court,  therefore,  answers  both  questions  propounded  by 
the  Secretary  in  the  negative. 

Ordered  by  the  court  that  a  certified  copy  of  the  foregoing 
findings  and  opinions  of  the  court  be  reported  by  the  clerk  to 
the  Treasury  Department  for  its  guidance  and  action. 
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HENRY  C.  BANKHEAD  v.  THE  UNITED  STATES. 

[No.  13400.    Decided  Jaue  1,  1885.] 
On  the  Proofs. 

A  iDilitary  officer  charged  with  *'  habitual  drunkenness'^  is  found  gailty  of 
condnct  prejudicial  to  good  order  and  discipline  in  being  drunk  on 
various  occasions. 
I.  When  it  appears  that  an  offense  of  which  an  officer  was  convicted  is  em- 
braced in  the  one  with  which  he  was  charged,  it  is  a  lesser  offense 
of  the  same  character,  and  the  conviction  is  authorized  by  the  Arti 
cUs  of  War  (Rev.  Stat.,  p.  336,  art.  62). 

II.  Various  acts  of  drunkenness  prejudicial  to  good  order  and  military  dis- 
cipline may  be  found  by  a  court-martial  as  a  ^^ partial  verdietf**  within 
the  decision  of  "the  Supreme  Court  in  Dynes  v.  Hoover  (20  How.  R.,  65), 
though  the  charge  be  ^^lidhitital  drunkenness.*' 

The  Reporters'^  statement  of  the  case : 

The  followiDg  are  the  facts  as  found  by  the  court : 

I.  The  claimant  iu  1878  was,  and  for  many  years  prior  to  that 
time  had  been,  an  officer  in  the  United  States  Army. 

II.  In  1878  he  was  arraigned,  tried,  convicted,  and  sentenced 
in  the  manner  and  at  the  time  set  forth  in  the  following  record : 

'<  [General  Court-Martial  Orders  No.  46.] 

**  Headquarters  Department  of  Texas, 

"  iian  Antonio^  Texas,  October  26,  1878. 
"  I.  Before  a  general  court-martial  which  convened  at  Fort 
Clark,  Texas,  on  Monday,  September  2, 1878,  pursuant  to  Para- 
graph I,  Special  Orders  No.  173,  current  series,  from  these 
headquarters,  of  which  Colonel  H.  B.  Glitz,  10th  Infantry,  is 
president,  was  arraigned  and  tried : 
"  Major  H.  C.  Bankhead,  4th  Cavalry. 

"  CHARGE. 

'^  Habitual  drunkenness,  to  the  prejudice  of  good  order  and 
military  discipline. 

^^Specification  Ist. — <In  this,  that  Major  H.  0.  Bankhead, 
4th  U.  8.  Cavalry,  was  drunk.  This  or  near  New  Fountain, 
Texas,  on  or  about  February  Ist,  1878.' 
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^^Specification  2n^. — <ln  this,  that  Major  H.  C.  Bankheady 
4th  U.  S.  Cavalry,  was  so  much  under  the  iaflueDce  of  intoxi- 
catiug  liqaor  as  to  necessitate  his  being  taken  to  the  i)08t  ho8- 
pital  for  treatment.  This  at  or  near  Fort  Clark,  Texas,  on 
or  about  February  2nd,  1878,' 

^^Speoificatian  ^rd. — ^  In  this,  that  Major  H.  C.  Baukhead, 
4th  U.  S.  Cavalry,  was  so  much  under  the  influence  of  intoxi- 
cating liquor  as  to  necessitate  his  being  taken  to  the  post  hos- 
pital for  treatment.     This  at  or  near  Fort  Clark,  Texas,  on  or 
about  May  29th,  1878.' 

^^Specification  4:th, — *  In  this,  that  Major  H.  C.  Bankhead, 
4th  t).  8.  Cavalry,  was  drunk.  This  at  or  near  Fort  Olark, 
Texas,  on  or  about  July  9th,  1878.' 

^^Specijication  5th. — '  In  this,  that  Major  H.  C.  Bankhead,  4th 
U.  S.  Cavalry,  was  drunk.  This  at  or  near  Fort  Clark,  Texas, 
on  or  about  July  10th,  1878.' 

^^Specification  6th. — <In  this,  that  Major  H.  C.  Bankhead, 
4th  U.  S.  CavaLr>',  was  drunk.  This  at  or  near  Fort  Clark, 
Texas,  on  or  about  July  11th,  1878.' 

^^Specification  7th. — *  In  this,  that  Major  H.  C.  Bankhead^  4th 
IT.  S.  Cavalry,  was  so  much  under  the  influence  of  intoxicating 
liquor  as  to  be  unfit  for  duty.  This  at  Fort  Clark,  Texas,  from 
April  26th,  1878,  until  on  or  about  June  3rd,  1878.' 

"ADDITIONAL   CHAUGE. 

"  Drunkenness  on  duty. 

^^ Specification.^^  In  this,  that  Major  H.  C.  Bankhead,  4th 
Cavalry,  then  being  on  duty  as  a  member  of  a  post  council  of 
administration,  was  found  drunk.  This  at  Fort  Clark,  Texas, 
on  or  about  May  20, 1878.' 

"  P/ea.— Not  guilty. 

"  FINDING. 

"  Of  the  tirst,  third,  fifth,  sixth,  and  seventh  specifications  to 
the  charge,  guilty. 

"  Of  the  second  and  fourth  specifications  to  the  charge,  not 
guilty. 

"  Of  the  charge,  not  guilty,  but  guilty  of  conduct  to  the  prej- 
udice of  good  oTiler  and  military  discipline. 

"  Of  the  additional  charge  and  it<a  specification,  not  guilty. 

" SENTENCE. 

"  To  be  suspimded  from  rank  and  command  for  two  years, 
and  to  forfeit  all  of  his  pay  for  that  period  excepting  one  hun- 
dred dollars  per  month. 

"  II.  In  the  case  of  Major  H.  C.  Bankhead,  4th  Cavalry,  the 
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prooeediug8  are  approved.  In  the  opinioD  of  the  department 
commander,  the  charge  as  originally  drawn  is  sustained  by 
the  findings  of  the  court  on  the  seventh  specification;  the  find- 
ings and  sentence  are.  however,  approved,  and  the  sentence 
will  be  duly  executed. 

**  III.  The  general  court-martial  of  which  Colonel  H.  B.  Glitz, 
10th  Infantry,  is  president,  is  hereby  dissolved. 
"By  command  of  Brigadier-General  Ord. 

"  John  S.  Mason, 
^^ Lieutenant- Colonel  ith  Infantry^ 
^^Act.  AssH  Inspector  OenUj  in  Charge.''^ 

III.  November  7,  1879,  the  unexecuted  part  of  the  sentence 
was  remitted. 

IV.  The  amount  of  pay  withheld  from  the  claimant  in  conse- 
quence of  this  sentence  was  $2,370.31. 

Mr.  R.  B,  Warden  for  the  claimant. 

Mr.  F.  H.  Hotce  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 


SCOPIELD,  J.,  delivered  the  opinion  of  the  court : 
October  26,  1878,  the  claimant  was  arraigned  before  a  court- 
martial  and  tried  upon  two  charges  of  drunkenness,  to  wit : 
1.  '•  Habitual  drunkenness,  to  the  prejudice  of  good  order  and 
military  discipline.'^  2.  "  Drunkenness  on  duty.''  To  this  lat- 
ter charge  there  was  but  one  specification.  As  the  court  found 
the  claimant  not  guilty  either  of  the  specification  or  the  charge, 
both  may  be  dismissed  from  further  consideration. 

Under  the  other  charge  are  seven  specifications,  each  con- 
taining an  allegation  of  drunkenness  or  intoxication.  On  five 
of  these  specifications  the  claimant  is  found  guilty,  on  the  other 
two  not  guilty.  According  to  these  findings  the  claimant  was 
(1)  drunk  on  February  1,  1878 ;  (3)  May  29, 1878,  he  "  was  so 
much  under  the  intinence  of  intoxicating  liquor  as  to  necessitate 
his  being  taken  to  the  post  hospital  for  treatment;"  (5)  July 
10, 1878,  he  "  was  drunk  " ;  (6)  July  11,*1878,  he  "  was  drunk ; " 
(7 )  from  April  26, 1878,  until  June  3, 1878,  he  "  was  so  much 
under  the  influence  of  intoxicating  liquor  a^  to  be  unfit  for 
duty." 
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Upon  the  charge  itself  the  finding  is  as  follows  : 

"  Of  the  charge,  not  guilty,  but  guilty  of  conduct  prejudi- 
cial to  good  order  and  military  discipline." 

Upon  this  finding  the  court  sentenced  the  claimant  '^  to  be 
suspended  item  rank  and  command  for  two  years,  and  to  for- 
feit all  his  pay  for  that  period  excepting  $100  per  month.^  The 
sentence  was  duly  approved  by  General  Ord,  the  officer  who 
ordered  the  court-martial,  with  the  remark  that,  ^<  in  his  opin- 
ion, the  cliarge  as  originally  drawn  is  sustained  by  the  findings 
of  the  court  on  the  seventh  specification." 

In  substance  the  court-martial  finds  that  these  facts  do  not 
constitute  "  habitual  drunkenness,"  but  only  the  milder  ofifense 
of  "  conduct  to  the  prejudice  of  good  order  and  military  disci- 
pline." 

November  7,  1870,  the  uuexeculed  part  of  the  sentence  was 
remitted. 

By  reason  of  the  sentence  the  pay  of  the  claimant  was  with- 
held, amounting  in  all  to  $2,370.31. 

The  claimant  alleges  that  the  sentence  was  illegal  and  void, 
for  the  reason  that  he  was  acquitted  of  the  offense  with  which 
he  was  charged  and  convicted  of  an  offense  with  which  he  was 
not  charged.  The  offense  of  which  he  was  convicted,  as  appears 
by  the  specifications,  was  embraced  in  the  one  with  which  he 
was  charged.  It  was  a  lesser  offense  of  the  same  character, 
and  authorized  by  the  sixty-second  article  of  war  (Rev.  Stat, 
p.  336). 

The  case  is  very  similar  to  Dyne^  v.  Hoover  (20  Howard,  65). 
In  that  case  the  record  stood  as  follows : 

"  Charge. — Desertion. 

^'  Specification. — In  this,  that  on  or  about  September  12,  1854, 
said  Dynes  deserted,"  &c. 

Court-martial  found  as  follows : 

*'*'  Of  the  specification  of  the  charge,  guilty  of  attempting  to 
desert ;  of  the  charge,  not  guilty  of  deserting,  but  guilty  of  at- 
tempting to  desert." 

Sentence  of  imprisonment  was  pronounced  upon  this  finding. 

In  the  Supreme  Court  it  was  urged  against  this  sentence 
that  ^<  the  finding  was  coram  non  judice^  it  being  for  an  offense 
with  which  the  plaintiff  was  never  charged."  To  this  objection 
the  Supreme  Court  says: 
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^'The  finding  of  the  court  against  the  prisoner  was  what  is 
known  in  the  administration  of  criminal  law  as  ^partial  verdietj 
in  which  the  accused  is  acquitted  of  a  part  of  the  accusation 
against  him  and  found  guilty  ot'  the  residue.  As  when  there 
is  an  acquittal  on  one  count  and  a  verdict  of  guilty  on  another, 
or  when  the  charge  is  a  higher  degree,  including  one  of  a  less- 
er, there  may  be  a  finding,  by  a  partial  verdict^  of  the  latter. 
As  upon  a  charge  of  burglary,  there  may  be  a  conviction  of 
larceny  and  an  acquittal  of  the  nocturnal  entry.  So  upon  an 
indictment  for  murder  there  may  be  a  verdict  of  manslaughter, 
and  robbery  may  be  reduced  to  simple  larceny,  and  a  battery 
into  an  assault." 

Again,  in  the  same  case,  the  court  says : 

"  If  a  sentence  be  confirmed,  it  becomes  final  and  must  be 
executed,  unless  the  President  pardons  the  offender.  It  is  in 
the  nature  of  an  appeal  to  the  oflioer  ordering  the  court,  who 
is  made  by  the  law  the  arbiter  of  the  legality  and  propriety  of 
the  court's  sentence.  When  confirmed,  it  is  altogether  beyond 
the  jurisdiction  or  inquiry  of  any  civil  tribunal  whatever,  un- 
less it  shall  be  in  a  case  in  which  the  court  had  not  jurisdic- 
tion over  the  subject-matter  or  charge,  or  one  in  which,  having 
jurisdiction  over  the  subject-matter,  it  ha«  tailed  to  observe  the 
rules  prescribed  by  the  statute  for  its  exercise." 

Again,  in  the  case  of  Ex  parte  Reed  (100  U.  S.  R.,  13),  the 
Supreme  Court  says : 

'*  Here  there  was  no  defect  of  jurisdiction  as  to  anything  that 
was  done.  Beyond  this  we  need  not  look  into  the  record. 
Whatever  was  done  that  the  court  could  do  under  any  circum- 
stances we  must  presume  was  properly  done.  If  the  error  was 
committed  in  the  rightful  exercise  of  authority,  we  cannot  cor- 
rect it." 

That  the  court-martial  had  juiisdiction  of  the  case  at  bar  is 
not  denied,  and  it  does  not  appear  that  any  ^^  rule  prescribed 
by  the  statutes  for  its  exercise"  has  been  violated. 

The  .irregularity  in  the  case  of  Dynes  was  certainly  as  no- 
ticeable as  in  the  one  on  trial.  The  charge  was  desertion,  the 
specification  desertion  at  a  particular  time.  The  finding  was 
against  both  the  specification  and  charge,  but  set  out  another 
offense,  viz,  an  attempt  to  desert;  yet  the  Supreme  Court  held 
that  the  findings  sustained  the  sentence. 

These  decisions  of  the  Supreme  Court  rule  this  case.  The 
claimant's  petition  must  be  dismissed. 
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MOliKlS  M.  HILAND  v.  THE  UNITED  STATES. 

[No.  14343.    Decided  June  1,  1885.] 

On  the  Proofs. 

A  collector  of  iDtornal  revenue  is  Nuspended,  and,  against  liis  prot-eAt,  tbe 
claimant  is  made  acting  collector.  At  the  Treasury  the  accouats 
are  continued  in  the  name  of  the  collector,  and  a  deficiency  of  the 
acting  collector  is  chnrgt>d  to  the  collector.  Subsequently  the  col- 
lector, disclaiming  liability  for  the  claimant,  effects  a  compromise. 
The  claimant  now  brings  bis  action  for  the  compensation  dne  him  aa 
acting  collector,  the  amount  of  which  has  been  covered  into  the 
Treasury,  maintaining  that  his  deficiency  has  beeu  extinguished  by 
the  compromise. 
I.  An  acting  collector  of  internal  revenue  is  liable  for  whatever  public 

money  he  personally  took  and  appropriated  to  his  own  use. 
II.  The  liability  of  a  public  officer  for  money  taken  and  appropriated  is 
not  discharged  by  the  Treasury  Department  charging  the  loss  to 
another  officer.    The  liability  of  a  public  officer  is  neither  created 
nor  released  by  bookkeeping. 

III.  A  compromise  between  a  defaulting  officer  and  the  government  will 

not  be  construed  so  as  to  shield  another  officer  not  a  party  to  it. 

IV.  An  officer  whose  indebtedness  to  the  government  is  apparently  covered 

by  a  compromise  to  which  he  was  not  a  party  cannot  adopt  so  mach 
of  it  as  releases  him  from  liability  and  reject  the  part  which  re- 
leases the  government  from  Liability  to  him. 

The  Reporters^  statemeiit  of  the  case : 

The  following  are  the  facts  as  found  by  tbe  court : 

I.  On  Deceoiber  10,  1872,  one  Isaac  Taylor,  then  collector  of 
internal  revenue  for  the  sixth  district  ot  Tennessee,  was  sus- 
pended as  a  defaulter,  and  tbe  claimant,  who  had  up  to  that 
date  been  a  deputy  under  Taylor,  was  designated  as  acting  col- 
lector. He  held  this  position  until  May  24,  1873.  Dpou  the 
latter  date  the  sixth  revenue  district  of  Tennessee  was  consol- 
idated with  another,  and  the  office  of  collector  for  that  district 
became  extinct. 

II.  During  the  period  from  December  10,  1872,  to  May  24, 
1873,  while  claimant  was  acting  collector,  the  total  amount  of 
internal  revenue  collected  by  him  was  $13,761.57.    Of  this 
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amount  he  turned  into  the  Treasury  $12,251.53,  leaving  a  bal- 
ance still  due  the  goveniment  of  $1,510.05. 

III.  In  addition  to  the  collections  reported  by  the  claimant 
himself,  as  stated  in  finding  ii,  his  successor  reported  against 
him  three  other  items,  of  the  dates  and  amdunts  following : 

August  6, 1872,  as  deputy  collector,  $143.36 ;  March  27, 1873, 
$131 ;  April  9,  1873,  $300. 

None  of  these  amounts  have  ever  been  accounted  for  by  the 
claimant. 

IV.  The  claimant  made  monthly  reiK>rt«  to  the  Commissioner 
of  Internal  Revenue  of  the  collections  and  deposits,  shown  in 
finding  ii,  in  his  own  name,  as  acting  collector,  but  in  the  Treas- 
ury Department  uo  account  was  opened  with  him.  All  his  own 
returns,  as  well  as  those  reported  against  him  in  finding  iii-, 
were  carried  into  the  account  of  the  suspended  collector.  In 
this  way  the  defalcation  of  the  claimant  did  not  appear  upon 
the  books  of  the  Treasury  against  himself,  but  went  to  swell 
the  deficiency  of  Collector  Taylor. 

V.  Compromise  of  Taylor: 

* 

''  Washington,  D.  C,  March  15,  1881. 
"  To  the  Hon.  Secretary  of  the  Treasury 

OF  THE  United  States, 

''  }yaHhington^  D.  C.  : 

"  Sir  :  I  respectfully  state  that  I  was  appointed  collector  of 
internal  revenue  for  the  6th  district  of  the  State  of  Tennessee, 
and  entered  upon  duty  June  16th,  1871,  and  continued  to  dis- 
cbarge the  duties  of  such  oil&ce  until  the  10th  day  of  Decem- 
ber, 1872:  I  was  then  suspended  by  the  supervisor  of  internal 
revenue.  M.  M.  Hiland,  a  deputy  and  clerk  in  the  oflSce  (but 
not  the  senior  ofPr  deputy),  was  designated  as  acting  collector, 
against  my  wish  and  earnest  protest,  believing,  as  I  did,  that 
he  was  un  tit  for  so  responsible  a  position.  He  was  subsequently 
arrested  for  embezzlement,  but  escaped  from  the  officer.  He 
proved  to  be  a  defaulter  to  the  amount  of  $1,999.62,  as  shown 
by  the  records. 

"  The  balance  against  me  as  late  collector,  as  shown  by  ac- 
counting oflftcers  of  the  Treasury  Department,  amounts  to 
$12,878.79,  made  up  from  the  following  items: 

Cash S6,277  06 

Taxes  auaccoanted  for 6,21^5  23 

Bonded  goods 366  50 

12  H78  79 

"The  cash  balance  above  stated  embraces  the  $1,999.62  for 
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which  the  said  Hiland  was  a  defaulter,  which  if  deducted 
would  leave  a  cash  deficit  against  me  of  $4,277.44^  which  sum 
to  wit,  four  thousand  two  hundred  seventy  seven  and-iV^  dol- 
lars, together  with  all  costs  of  suit,  I  propose  to  pay,  in  compro- 
mise of  said  claim  against  me. 

<<  I  am  informed  that  there  is  a  balance  of  about  $1,200  stand- 
ing to  the  credit  of  said  Hiland  on  his  compensation  account, 
which  the  government  can  apply  to  the  payment,  as  far  as  it 
will  go,  of  the  $1,999.62  for  which  he  is  a  defaulter. 

"The  Hon.  Secretary  is  requested  to  give  this  proposition  a 
favorable  consideration,  upon  grounds  of  equity,  for  the  reason 
that  I  was  summarily  removed  from  office,  and  restrained  from 
all  access  to  or  authority  over  the  office  records,  and  it  is  my  ftrm 
belief  that  if  I  had  been  permitted  to  close  up  my  own  office 
affairs  I  conld  have  closed  my  accounts  with  the  government 
without  any  deficit  remaining  against  me.  In  order  to  raise 
the  money  to  pay  the  amount  herein  proposed  it  will  be  neces- 
sary to  mortgage  my  farm,  which  I  will  do,  and  deposit  the 
money  within  thirty  days,  if  my  proposition  Is  accepted,  and 
so  I  beg  you  to  give  it  the  same  consideration  that  you  woald 
if  the  money  was  deposited  with  the  proposition. 
"  Very  respectfnlly, 

"Jesse  Taylor, 
"  Late  Collector,  6th  But.  TennP 

This  ofter  was  referred  to  the  Solicitor  of  the  Treasury,  who 
made  the  following  report : 

"Department  of  Justice, 
"  Office  of  the  Solicitor  op  the  Treasury, 

"  Washington^  D.  C,  June2Sth,  1881. 

"  Sir  :  I  have  the  honor  to  enclose  herewith  an  offer  of  Jesse 
Taylor,  late  collector  of  internal  revenue,  6th  Tennessee,  to 
compromise  the  claim  of  the  government  against  him  by  the 
payment  of  $4,277.44  and  costs,  which  has  been  deposited  as 
required  by  Treasury  regulations.  The  amount  of  the  offer 
has  been  increased  to  the  sum  of  $5,000. 

"He  gave  bond  on  the  12th  of  May,  1871,  in  a  penalty  of 
$100,000,  with  nineteen  sureties.  Upon  settlement  of  his  ac- 
counts he  was  found  to  be  in  default  to  the  government  in  the 
sum  of  $23,840.92,  and  subsequent  adjustments  have  reduced 
the  balance  to  the  sum  of  $12,878.79.  Suit  for  the  recovery  of 
this  sum  and  interest  was  commenced  in  the  U.  S.  circuit  court 
for  the  middle  district  of  Tennessee,  and  is  now  pending. 

"The  amount  claimed  is  made  up  of  the  following  items,  viz: 

Cash 16,277  06 

Taxes  unaccounted  lor 6,235  23 

Tax  on  bonded  goods 966  50 

12.878  79 
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^^  1  have  carefally  considered  the  le^al  difficulties  that  will 
attend  the  recovery  of  a  portion  of  the  cash  balance  of  this 
claim,  and  I  think,  with  the  United  States  attorney,  that  they 
render  a  recovery  for  an  item  of  $1,999.62  very  doubtihl.  This 
part  of  the  default  occurred  after  Mr.  Taylor  was  summarily 
ejected  from  the  office,  and  during  the  incumbency  of  Deputy 
Collector  Hiland,  against  whose  appointment  Mr.  Taylor  pro- 
tested. 

^^In  view  of  this  fact,  and  the  recommendations  of  the 
United  States  attorney  and  Commissioner  of  Internal  Revenue, 
I  recommend  that  the  sum  of  $5,000  and  all  costs  of  suit  be  ac- 
cepted, provided  that  all  amounts  due  to  either  Mr.  Taylor  or 
Acting  Collector  Hiland  on  account  of  services  rendered  or  ex- 
penses incurred  be  also  covered  into  the  Treasury  on  account 
of  this  balance. 

"Respectfully,  "K.  Ratneb, 

"  Solicitor  of  the  Treasury. 

^*  Hon.  William  Windom, 

"  Secretary  of  the  Treasury.^ 

The  Secretary,  in  reply,  under  date  of  July  6, 1881,  after  re- 
viewing the  facts,  concluded  as  follows : 

*'  You  state  that  yon  have  carefully  considered  the  legal  dif- 
ficulties alluded  to,  and  in  view  of  them,  and  the  recommenda- 
tions of  the  United  States  attorney  and  the  Commissioner  of 
Internal  Revenue,  you  recommend  that  tbe  sum  of  $5,000  and 
costs  of  suit  be  accepted,  provided  that  all  amounts  due  to 
either  Mr.  Taylor  or  Acting  Collector  Hiland  on  account  of  serv- 
ices rendered  or  expenses  incurred  be  also  covered  into  the 
Treasury  on  account  of  this  balance,  as  recommended  by  the 
Commissioner  of  Internal  Reeenue.  In  view  of  these  recom- 
mendations, and  especially  of  the  probability  arising  from  these 
statements  that  a  jury  would  favor  the  defendant,  I  have  de- 
cided to  approve  the  settlement  on  the  terms  stated  by  you. 
and  you  are  accordingly  authorized  to  see  that  it  be  carriea 
into  effect 

"Very  respectfully, 

"William  Windom, 

"  Secretary.^ 

YL  Thereafter,  to  wit,  October  28,  1881,  the  compensation 
and  expenses  of  the  claimant  while  acting  as  ooUeotor  were 
settled  by  the  First  Auditor  and  found  to  be  $1,251.02.  This 
sum  was  admitted  and  certified  by  the  First  Comptroller  as  due 
to  the  claimant.  Drafts  for  this  amount  were  drawn  in  his  favor, 
and  were,  November  7,  1881,  deposited  and  "covered  into  the 
Treasury  on  account  of  the  balance  "  against  Ex-Collector  Tay- 
lor, as  provided  in  the  compromise. 
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Mr.  William  E.  Earle  for  the  claimant: 

Suit  can  be  maintained  upon  drafts  issued  as  these  were,  and 
retained  by  the  First  Comptroller  and  then  turned  into  the 
Treasury.  (Vide  Hall  v.  United  States,  17  C.  Cls.  E,  39.)  To  war- 
rant the  Treasury  officers  in  carrying  these  drafts  to  the  credit 
of  the  third  party  they  must  have  had  some  express  authority 
from  the  payee. 

Without  mutuality  of  liability  there  could  be  no  discount. 
This  case  does  not  come  within  the  very  plain,  legal,  and  just 
ruleof  McKnight's  Gase,  in  which  Hart,  the  assignor,  wassarety 
on  the  boud  of  Grayson.    (Vide  98  U.  S.  R.,  186.) 

When  these  drafts  were  covered  into  the  Treasury  under  a 
settlement  warrant  to  the  credit  of  Jesse  Taylor,  the  case  stands 
just  as  if  on  that  day  plaintiifs  drafts  had  been  paid  at  the 
Treasury  to  a  third  person,  without  the  indorsement  or  aothor- 
ization  of  the  payee.  (Vide  Buffalo  Bayou  R,  R.  v.  U.  S.,  16  C. 
Cls.  R.,  239.) 

Mr.  F.  H.  Howe  (with  whom  was  the  AMtstani-Aitornfiy' 
Oeneral)  for  the  defendants. 

SooFiELD,  J.,  delivered  the  opinion  of  the  court : 

December  10, 1872,  Jesse  Taylor,  collector  of  internal  reve- 
nue for  the  sixth  district  of  Tennessee,  was  suspended  from 
office  on  account  of  a  large  defalcation  appearing  in  his  ac- 
counts. The  claimant,  one  of  his  deputies,  having  been  desig- 
nated to  perform  the  duties  of  the  office  during  the  suspension, 
acted  as  collector  from  that  time  until  May  24, 1873. 

During  his  term  of  service  the  claimant  made  regular  reports 
in  his  own  name,  as  acting  collector^  of  the  amounts  collected 
and  the  amounts  deposited  by  him  to  the  credit  of  the  govern- 
ment. The  collections,  as  reported  by  himself,  amounted  to 
$13,761*57,  and  the  deposits  to  $12,251.62,  leaving  him  indebted 
to  the  government  in  the  snm  of  $1,510.05. 

The  compensation  dne  the  claimant  at  that  time,  as  subse- 
quently ascertained  by  the  accounting  officers,  amoanted  to 
$1,251.02. 

Section  1766,  Revised  Statutes,  provides  that — 

*^  No  money  shall  be  paid  to  any  person  for  his  compensation 
who  is  in  arrears  to  the  Unite<l  States,  until  he  has  aooonnted 


HiLAiO)  V.  United  States.  415 


OpIiloM  •r  the  court. 

for  and  paid  into  the  Treasury  all  sums  for  which  he  may  be 
liable." 

These  facts  and  this  law  seem  to  make  the  case  too  plain  for 
litigation.  It  has,  however,  become  somewhat  obscured  by  the 
mode  of  keeping  the  accounts  in  the  Treasury  Department  and 
by  the  compromise  made  with  Taylor,  the  suspended  collector. 

The  claimant,  as  before  stated,  made  all  his  reports  in  his 
own  name,  as  acting  collector,  but  the  department,  instead  of 
opening  an  account  with  him,  made  the  entries  in  the  account 
of  Taylor,  as  if  he  were  still  the  acting  officer. 

When  the  successor  to  both  Taylor  and  the  claimant  took  pos- 
session of  the  office  he  found  and  reported  to  the  department 
several  items  of  collection  made  by  the  latter  officer,  amounting 
in  an  to  about  $500,  which  the  claimant  had  neglecteil  to  re- 
port. These  items,  although  reported  as  against  the  claimant, 
were  likewise  entered  in  the  account  with  Taylor. 

The  defalcation  of  Taylor,  thus  increased  by  that  of  the  clahn- 
ant,  amounted  to  $12,878.79. 

The  accounts  rested  in  this  way  until  1881,  when  Taylor  of- 
fered to  pay  $5,000  and  all  costs  in  compromise.  In  making 
this  offer  he  pointed  out  the  defalcation  of  the  claimant,  which 
had  been  charged  in  his  account,  as  amounting  to  $1,909.62, 
and  disclaimed  his  liability  therefor.  The  compromise  was 
finally  accepted,  "  provided  that  all  amounts  due  to  Mr.  Taylor 
or  Acting  Collector  Hiland  on  account  of  services  rendered  or 
expenses  incurred  be  also  covered  into  the  Treasury  on  account 
of  this  balance." 

After  this  compromise  the  amount  due  claimant  for  services 
and  expenses  was  ascertained,  as  above  stated,  to  be  $1,251.02. 
Draft-s  were  made  out  for  that  amount,  in  the  name  of  the 
claimant,  and  were  then  deposited  and  '^covered  into  the 
Treasury  on  account  of  this  balance,"  as  provided  in  the  com- 
promise. 

The  claimant  was  liable  to  the  government  for  all  the  public 
money  which  he  personally  took  and  appropriated  to  his  own 
Qse.  That  liability  was  not  discharged  by  the  bookkeeping  of 
the  department.  He  reported  in  his  own  name,  as  acting  col- 
lector, that  he  had  retained  $1,510.05  belonging  to  the  govern- 
ment. The  retention  created  the  liability.  Whether  the  mat- 
ter was  properly  entered  upon  the  Treasury  books  or  not,  he 
was  none  the  less  liable  to  account  tor  it.    For  the  amount  re- 
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ported  against  him  by  his  sucoessor,  when  properly  proved,  he 
was  equally  liable.  It  is  true  these  defalcations  were  all  charged 
in  the  account  of  Taylor,  but  liability  is  neither  created  nor  re- 
leased by  bookkeeping. 

If  the  $5,000  had  been  accepted  in  compromise  of  the  whole 
defalcation,  both  of  Taylor  and  the  claimant,  without  condition, 
the  government  would  have  no  further  claim  against  either. 
But  it  was  not  so  accepted.  On  the  contrary,  it  was  expressly 
^'  provided  that  all  amounts  due  to  Mr.  Taylor  or  Acting  Ool- 
lector  Hiland  on  account  of  services  rendered  or  expenses  in- 
curred should  be  also  covered  into  the  Treasury  on  account  of 
this  balance."  ^ 

To  be  sure,  the  claimant  was  not  a  party  to  that  compromise, 
and  is  not  bound  by  it  now  unless  he  chooses  to  a-ccept  it  He 
cannot,  bowever,  accept  ^t  in  part  and  reject  it  in  part.  He 
cannot  accept  so  much  of  it  as  releases  him  from  liability  for 
his  defalcation  and  reject  the  part  which  releases  the  govern- 
ment from  liability  for  his  compensation. 

If  he  assents  to  the  compromise,  he  thereby  releases  his  claim 
for  compensation.  If  he  rejects  it,  he  becomes  liable  to  so  much 
of  the  counterclaim  as  will  be  equal  to  the  amount  of  his  serv- 
ices and  expenses.  In  either  event  his  claim  is  extinguished, 
and  his  petition  must  be  dismissed. 

NoTT,  J.,  did  not  sit  at  the  trial  of  this  case  and  took  no  part 
in  the  decision. 
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E.  D.  BANGS  &  CO.  v.  THE  SAME. 

MORTON,  ROSE  &  CO.  v.  THE  SAME. 

K.  N.  CLARK  &  CO.  v.  THE  SAME. 

THE  MANHATTAN  SAVINGS  INSTITUTION  V.  THE  SAME. 

[Nos.  i2anf4j  12276,  12278.    Deoided  Juue  1, 18S5.  ] 

Theae  are  Manhattan  Bank  robbery  oaae6|  the  issue  being  between  the  fbur 
first-named  olai manes  and  the  Manhattan  Bank,  the  United  States 
being  only  stakeholders.  Tlie  facts  are  almost  identical  with  those 
found  in  the  previous  coses  (113  U.  S.  R.,  476;  18  C.  Cls.  H.,  386). 
The  counsel  for  the  Manhattan  Bank  rely  upon  a  point  presented  by 
the  previous  cases,  but  not  expressly  determined  by  the  Sapreme 
Court — the  effect  of  the  alteration  in  the  serial  nnniben  of  the  hooda 
when  purchased  by  the  present  holders. 
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I.  Wlwre  a  fiiet  relied  upon  by  oae  of  the  parties  "was  foniid  by  the  oourt 
below  and  diaeuaeed  in  its  opinion,  and  allnded  to  in  the  opinion  of 
the  oonrt  above,  and  the  judgment,  notwithstanding  that  fact,  was 
reversed,  it  necessarily  formed  a  factor  in  the  decision  of  the  appel- 
late court ;  and  in  another  action  between  other  parties  apon  similar 
facts  the  point  involved  is  $tare  deeiMB^  thongh  not  expressly  deter- 
mined  by  the  oonrt  above. 
II.  "V^liere  United  States  bonds  were  parohased  in  good  faith  at  their  mariost 
value,  and  without  notice,  knowledge,  or  suspicion  that  they  had  been 
stolen,  the  purchaser  acquired  a  good  title,  notwithstanding  that  the 
serial  numbers  had  Ijeen  altered  so  as  to  make  them  appear  to  be  bonds 
which  had  been  called  for  redemption,  and  the  alteration  could  be 
seen  with  a  magnifying  glass. 

The  ReporteriP  statement  of  the  cai^o: 

These  cases,  by  stipnlation^  were  presented  upon  substantially 
the  same  facts  that  were  found  in  the  cases  o{  Morgan  v.  The 
United  States  and  Von  Hoffman  v.  The  Same  (113  U.  S.  E^ 
476;  18  G.  Gls.  B.,  386).  The  only  difference  in  the  facts  was 
that  in  the  former  cases  the  stolen  bonds  were  bought  by  the 
claimants  of  a  firm  that  had  ''high  respectability  and  stand- 
ing in  London  and  elsewhere,"  while  in  the  present  cases  they 
apparently  were  bought  from  unknown  persons. 

Mr.  J.  Hubley  Afthtan  for  Brown,  Hiley  &  Go. : 
It  is  settled  law  in  this  country  that  the  material  alteration 
cf  a  deed,  bili  of  exchange,  promissory  note,  negotiable  bond,  or 
any  other  executory  written  contract,  by  the  unlawful  or  unau- 
thorized act  of  a  stranger,  is  a  mere  spoliation  or  mutilation  of 
the  instrument,  and  not  an  ^'alteration"  which  avoids  or  viti- 
jktes  it.  An  alteration  by  a  stranger  is  simply  a  nullity,  and 
reooveiy  may  be  had  upon  the  instrument  as  if  it  remained  in 
its  original  condition.  (See  1  Greenleaf,  £  v.,  sec.  566 ;  2  Daniel, 
Neg.  Insts.,  349 }  2  Wharton  on  Gontracts,  sec.  702 ;  2  Parsons, 
Bills  and  litotes,  674 ;  U.  S,  v.  Spaulding,  2  Mason,  482 ;  U.  8.  v. 
Linn,  1  How.,  110;  Waring  v.  Smith,  2  Barb.,Gh.  R.,  135,-  Medlin 
V.  PUtte  Co. J  8  Mo.,  235 ;  Lubbering  v.  KohU^reoker,  22  Mo.,  597; 
Pre$hwry  v.  Michael,  33  Mo.,  543 ;  Neff  v.  Homer,  63  Pa.,  327 ; 
BoberUon  v.  Hay,  91  Pa.,  246  j  Hunt  v.  Gray,  35  N.  J.,  233; 
BigeUyw  v.  Stilphen,  35  Vt.,  521 ;  Nichols  v.  Johnson,  10  Gonn., 
197;  FuUerton  v.  Sturges,  4  Ohio  St.,  536;  Brooks  y.  Allen,  02 
ind.,  406 ;  Davis  v.  Carlisle,  6  Ala.,  707.) 
2286  0  OLS 27 
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Arvrnmont  for  tlie  elftlmftBts. 

In  the  cases  cited  by  the  Manhattan  Bank,  where  the  altera- 
tions were  held  to  avoid  the  instruments,  the  alterations  not 
only  changed  and  varied  the  written  contracts,  completely 
destroying  their  identity,  bnt  the  alterations  were  made  by 
actual  parties  to  the  instruments  (not  by  strangers),  and  the 
suits  were  brought  by  indorsees,  deriving  their  title  from  and 
claiming  under  the  parties  who  effected  the  alterations.  'Rikt 
the  innocent  holder  of  a  negotiable  security,  payable  to  bearer, 
does  not  take  his  title  from  that  of  any  previous  holder,  bat 
under  the  original  contract  of  the  promisor,  as  construed  by 
the  law.  No  previous  holder  is  a  party  to  the  instrument. 
The  bona-Jide  holder  for  value  is  an  original  payee.  The  thief 
who  stole  such  securities  had  no  title  to  them  whatever. 
The  innocent  holder  does  not  claim  under  or  through  the  thief 
in  form  or  in  substance.  He  does  not  claim  to  be  invested 
with  any  transmitted  right  whatever.  He  claims  solely  by 
force  of  the  original  promise  of  the  maker,  made  directly  to 
himself  as  the  bearer  of  the  instrument. 

It  follows,  therefore,  that  the  thief  who  has  stolen  sai^ 
securities  is  a  mere  stranger,  and  his  act  in  altering  them^ 
whether  in  a  material  or  immaterial  particular,  is  simply  spolia- 
tion ;  and,  consequently,  a  subsequent  innocent  holder  can  no 
more  be  affected  by  the  act  of  the  spoliator,  in  changing  such 
a  security,  for  which  he  (the  holder)  honestly  paid  value,  than 
can  any  person  acquiring  a  title  antecedent  to  such  alteration. 
{Comm.  V.  Emigrant  IndustritU  Savings  Banky  98  Mass.,  18;  Ot^jr 
of  Elizabeih  v.  Force,  29  N.  J.  Eq.,  591;  BirdidU  v.  Bns^ell,  29 
N.Y.,220.) 

The  Supreme  Court  has  decided  that  where  there  is  not 
upon  the  ta/ae  of  the  instrument.anything  indicating  an  altera- 
tion, or  casting  a  suspicion  upon  its  validity,  the  burden  of 
proving  where  and  by  whom  the  alteration  was  made  is  cast 
upon  the  defendant.    ( U.  8.  v.  LinUj  1  How.,  112, 113.) 

Mr,  E.  C.  Ga^dy  for  the  Manhattan  Savings  Institution : 
1.  Those  who  have  acquired  possession  since  the  right  topay> 
ment  of  these  United  States  bonds  accrued  upon  call  have 
taken  only,  as  against  the  Manhattan  Savings  Institution,  the 
unlawful  title  of  the  robbers.  {Texas  v.  White^  74  U.  8.  R, 
735 ;  Vermilye  v.  Adams  Express  Co.,  88  id.,  144.)  A  party  who 
takes  a  negotiable  instrument  after  it  is  payable  gets  no  better 
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title  than  the  original  transferrer.    It  is  incnmbent  npon  him  to 
look  after  his  title.    ( Mayor  of  Qriffen  v.  Oity  Banky  58  Ga.,  584 ; 
Daniels  on  Nego.  Instruments,  §  1506,  see  3d  ed.,  note  1; 
JSxecuiar  v.  Cam.  of  Va,j  18  Grat.,  777.) 

2.  The  altered  bonds  were  changed  in  the  nnmbers  to  avoid 
detection  and  gain  an  nnlawful  advantage,  and  the  alteration 
was  a  fraud,  which  renders  them  void.  {Stevens  v.  Graham^  7 
Serg.  &  Bawle,  508 ;  Mitchell  v.  Ringgold j  3  Har.  &  Johns.,  159; 
Citizens*  Bank  v.  Richmond^  121  Mass.,  110;  Byles  on  Bills,  ch. 
24,  323;  Daniels,  id. ;   Wade  v.  Withington,  1  Allen,  661.) 

3.  If  the  alteration  be  fraudulent,  it  is  not  important  whether 
it  is  material  or  not.  (1  Greenleaf  on  Evidence,  §  668.)  It  is 
void  as  to  the  holder.    (Daniels,  id.,  §  1410.) 

4.  But  these  alterations  are  material;  the  numbers  are  a 
part  of  the  inscri)>tions  provided  for  by  the  act  authorizing 
the  issue  and  to  be  called  under  the  B.  S.,  §  3697.  The  num- 
bers are  necessary  to  enable  the  government  to  fix  upon  the 
amounts  to  be  paid  from  time  to  time,  and  the  dates  of  pay- 
ment, and  to  identify  the  obligation.  (13  Stat.  L.,  468.)  The 
alteration  varied  the  legal  effect  of  the  bonds  and  their  opera- 
tion, and  so  was  material.  It  destroyed  their  identity,  and  so 
was  material.  It  changed  the  time  of  payment,  and  so  was 
material.  (Daniels  on  Evidence,  §§  1373, 1377 ;  Davis  v.  Jenney^ 
1  Metcalf,221.) 

5.  It  is  no  answer  that  the  alteration  existed  when  the  par- 
ties presenting  the  bonds  acquired  possession.  The  burden  of 
explaining  the  alteration  lies  on  the  holder.  {Burehfield  v. 
Moore;  Bllis  v.  Blackburn^  3  Q.  B.,  683;  Daniels  on  Evidence, 
§  1412.) 

6.  The  Manhattan  Sa\nng8  Institution,  the  lawfal  owner^ 
without  complicity  with  or  being  affected  by  the  alteration,  is 
entitled  to  payment  upon  the  facts  and  the  law.  {Piersol  w 
Grimes^  30  Ind.,  130). 


ScoPiBLD,  J.,  delivered  the  opinion  of  the  court : 

These  cases  involve  the  ownership  of  certain  United  States 

coa|M)n  bonds. 
Tue  Manhattan  Savings  Institution  claims  them  all,  and  the 

several  other  parties  claim  the  portions  of  them  set  forth  in 

their  respective  petitions. 
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The  cases  were  transmi-tted  to  this  court  by  the  Secretary  of 
the  Treasury,  under  section  1003,  Bev.  Stat^  in  order  that  the 
ownership  as  between  the  contending  parties  might  be  .judicially 
determined. 

Prior  to  October  27, 1878,  the  said  institution  had  in  its  pos- 
session and  was  the  legal  owner  of  all  the  bonds  in  couti'oversy. 
On  that  day  its  banking-house  was  entered  by  burglars,  who 
broke  open  the  safe  and  stole  a  large  quantity  of  bonds,  inclnd- 
ing  those  in  dispute. 

Some  mouths  after  the  theft,  the  portions  of  the  stolen  bonds 
set  forth  in  the  petition  of  the  several  claimants  weie  purchased 
by  said  claimants  in  good  faith,  at  their  full  market  value,  and 
without  any  notice,  knowledge,  or  suspicion  that  the  same  had 
been  stolen. 

Prior  to  these  purchases  the  bonds  had  been  called  tor  pay- 
4neut  by  the  Secretary  of  the  Treasury  and  the  call  had  matured. 
This  fact  is  in  part  relied  upon  by  the  saviugs  institution  to 
defeat  payment  of  them  to  the  other  claimants. 

After  the  bonds  were  stolen,  and  before  the  clmmauts  pur- 
chased them,  the  serial  numbers  of  the  bonds  were  altered. 
The  alteration  was  so  skillfully  executed  that  it  could  only  be 
detected  by  the  use  of  a  magnifying  glass.  This  fact  is  also  re- 
lied upon  by  the  iustitution  to  defeat  a  recovery  by  the  parties 
claiming  adversely  to  itself. 

The  cases  of  J*  S.  Morgan  &  Co.  and  L.  Von  Hoffman  &  Co., 
involving  the  same  questions  of  law  and  growing  out  of  facte 
exactly  similar,  were  tried  in  this  court  at  its  last  term.  In 
those  cases  the  questions  now  raised  here  were  presented,  dis- 
cussed, and  ruled  upon  by  this  court  (18  C.  Cls.  B.,  386),  The 
cases  were  appealed  to  the  Supreme  Coiurt  and  the  decisions 
of  this  court  reversed  (113  U.  S.  B.,  476). 

According  to  the  decision  of  the  Supreme  Court  in  those 
cases,  the  pending  cases  must  be  ruled  against  the  Manhattan 
Savings  Institution  and  in  favor  of  the  other  claimants.  It  is 
true,  as  stated  in  argument,  that  the  effect  of  the  alteration  in 
the  serial  numbers  on  th^)  bonds  was  not  discussed  in  the 
opinion  of  the  Supreme  Court.  In  tills  court,  however,  the 
alterations  were  presented  in  the  findings  of  fact,  and  discussed 
and  ruled  upon  in  the  opinion.  In  the  Supreme  Court,  also,  the 
alterations  were  mentioned  with  the  other  facts  of  the  i 
Necessarily  they  constituted  a  factor  in  the  decision. 
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6aid€d  by  these  opiuioBS  of  the  8tipreiiie  Ooart,  the  Court 
of  Claims  decides  that  Brown,  Riley  &  Co.  are  entitled  to  re- 
ooTer  as  prtneipal  $1,600,  and  as  interest  $32.25;  £.  D.  Bangs 
&  Co.  are  entitled  to  recover  ae  principal  $2,000,  and  as  interest 
$44 ;  Morton,  Rose  &  Co.  are  entitled  to  recover  as  principal 
$1,000,  and  as  interest  $11.33;  E.  W.  Clark  &  Co.  are  entitled 
to  recover  as  principal  $2,000,  and  as  interest  $25.67. 

The  petition  of  the  Manhattan  Savings  Institatiott  is  dis- 
missed. 

Judgments  wHl  be  entered  in  the  several  cases  in  accordance 
with  these  decisions. 

2^0TT,  J.,  dissenting : 

Some  future  philosophic  writer,  eommeuting  upon  the  civili- 
sation of  our  time,  will  probably  say  that  '<  during  the  latter 
half  of  the  nineteenth  century  the  American  courts  went  wild 
on  what  was  called  the  negotiability  of  bonds  and  debentures 
and  govern  ment  securities,  carrying  the  doctrine,  indeed,  to  such 
extremes  that  their  decisions  furnished  a  safe  basis  upon  which 
burglars  or  bank  robbers  might  do  business.''  ^'  The  business,^ 
he  will  add,  ^<  had  its  personal  risks,  but  from  a  financial  point 
of  view  was  safe,  being  profitable ;  and  as  men  will  always  be 
found  willing  to  take  great  risks  for  great  rewards,  the  busi- 
ness of  bank  robbery  was  carried  in  a  short  time  to  a  degree 
of  perfection  which  produced  some  very  astonishing  results^ 
one  <^'  which  was  that  a  robber  was  substsutially  Iree  to  sell 
bis  plunder  to  nnybody  except  the  true  owner." 

There  are  four  cases  now  before  the  court  nominally  against 
the  government,  really  against  the  Mauhaltau  Bank,  all  grow- 
log  out  of  the  Manhattan  Bank  robbery;  and  the  question 
which  they  present  is  whether  the  Manhattan  Bank,  ftt)m  whom 
the  bonds  were  stolen,  or  the  adverse  claimants,  who  bought 
them  directly  or  indirectly  from  the  robbers,  have  the  better 
title.  I  did  not  sit  in  the  previous  cases  of  Morgan  and  the  Man- 
haiixmBanlc  (18  C.  Cls.  R.,  386),  which  have  just  been  reversed 
by  the  Supreme  Court  (113  U.  S.  B.,  476),  and  do  not  assume  to 
have  as  thorough  a  knowledge  of  the  latter  decision  as  if  I  had ; 
but  I  perceive  that  the  point  presented  by  these  cases  was  not 
positively  ruled  upon  by  the  court  above,  and  I  deem  it  oao 
which  should  not  be  taken  stare  deeisis  by  implication. 
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The  facts  presented  by  one  of  these  cases  are  substantially 
the  facts  of  each. 

Messrs.  Morton,  Bose  &  Oo.9  0f  London,  bought  a  bond  which 
is  said  to  be  the  bond  now  in  salt.  The  bond  which  they 
thought  they  were  baying  is  not  the  bond  npon  which  they  now 
declare.  The  thing  which  they  assumed  to  buy,  and  supposed 
they  were  buying,  was  bond  No.  202887,  a  bond  which  had  been 
called  and  which  the  government  stood  ready  to  pay.  But 
when  they  sent  this  bond  to  the  Treasury,  it  appeared  that  the 
veritable  bond  Ko.  202887  had  already  been  presented  and  paid, 
and  that  this  purchase  of  theirs,  whatever  it  might  be,  was  not 
bond  No.  202887. 

At  this  juncture  somebody  bethought  himself  of  buying  a 
magnifying  glass,  and  under  its  inflnence  it  appeared  that  the 
number  of  the  bond  had  been  changed  by  the  partial  erasure 
and  alteration  of  one  figure ;  that  is  to  say,  it  became  plain  that 
the  original  number  was  202897;  but  at  the  same  time  it  like- 
wise became  plain  that  Messrs.  Morton,  Bose  &  Co.,  while  pay- 
ing  their  money  for  bond  No.  202887,  had  in  fact  never  so  much 
as  had  that  bond  in  their  possession.  To  maintain  an  action  on 
the  bond  which  they  did  not  buy,  but  did  get,  they  have  to  file, 
as  it  were,  a  bill  in  eqnity  to  correct  the  instrament  declared 
upon;  that  is  to  say,  they  have  to  show  that  it  is  not  what  it 
now  purports  to  be,  bond  202887,  and  that  its  true  number  be- 
fore the  alteration  was  No.  202897. 

If  some  poor  farmer  innocently  and  ignorantly  had  bought 
a  horse  of  the  same  thief  who  sold  this  bond  to  Messrs.  Morton, 
Bose  &  r3o.,  the  law  would  hold  him  accountable,  and  courts 
would  tell  him  that  he  who  deals  with  a  stranger  deals  at  his 
own  risk,  and  that  the  vendor  can  give  no  better  title  to  the 
property  than  he  has  himself.  The  rule  which  excepts  mercan- 
tile paper  from  the  operation  of  this  principle  of  law  cannot  be 
gainsaid,  but  the  application  of  it  in  this  case  carries  it  to  a 
perilous  extreme. 

When  Messrs.  Morton,  Bose  &  Co.  bought  this  bond,  what- 
ever its  number  was  or  seemed  to  be,  they  knew,  a«  all  the 
world  knew,  that  bonds  of  that  issue  and  amount  had  been 
stolen.  They  also  knew,  as  all  the  world  knew,  that  the  one 
ear-mark,  the  one  tangible,  perceptible  thing  which  Individual- 
ized the  bond  and  distinguished  it  from  all  other  bonds  of  the 
series  was  its  number.    It  is  said  that  the  number  had  beeu  so 
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akillfnlly  altered  that  the  erasure  could  only  be  detected  by 
the  aid  of  a  magnifying  glass.  I  grant  this.  Bat  I  hold  that 
when  Messrs*  Morton,  Rose  &  Co.  bought  a  $1,000  bond  in  their 
own  counting-house  from  a  stranger  whom  they  did  not  know, 
whom  they  had  never  seen  before  and  never  expected  to  see 
again,  they  were  bound  to  use  a  magnifying  glass  or  bear  the 
consequences  of  their  own  recklessness. 

It  is  the  duty  of  an  inferior  tribunal  to  carry  out  fully  and 
in  good  faith  the  rulings  of  its  appellate  court.  But  the  decis- 
ion in  Morgan's  Case  is  not  one  which  should  be  extended  by 
so  much  as  a  hair's  breadth ;  and  the  hair's  breadth  required 
by  this  case  will  put  every  banker  in  the  world  upon  the  side 
of  the  thief. 

Davis,  J.,  did  not  sit  in  this  case  and  took  no  part  in  the 
decision. 


ELIJAH  JOHN  M.  BUTTON  v.  THE  UNITED  STATES. 

[No.  12739.    Decided  June  1, 1885.] 

On  the  Proofs. 

The  Preflident,  by  proclamation,  allows  $1.50  a  month  as  additional  pay  to 
enlisted  men  in  the  Navy.  The  Secretary  of  the  Navy  notifies  the 
Fourth  Auditor  that  the  allowance  is  in  lieu  of  the  abolished  spirit 
ration,  and  extends  only  to  men  who  otherwise  would  be  entitled  to  a 
spirit  ration.  The  apothecary  of  the  Naval  Academy  claims  that  he  is 
entitled  to  the  increase  of  pay ;  also  that  he  is  attached  to  the  **  ordi- 
nary of  a  navy-yardf"  and  entitled  to  a  ration  under  Rev.  Stat.,  $  1579. 
I.  An  official  communication  from  the  Secretary  of  the  Navy  to  the  Fourth 
Auditor  in  effect  restricting  the  operation  of  a  proclamation  of  the 
President  increasing  the  pay  of  enlisted  men  in  the  Navy  must  be 
deemed  the  act  of  the  President  himself;  and  the  proclamation  and 
letter,  being  in  pari  materia,  must  be  read  together,  and  the  latter  be 
treated  as  a  proviso  to  the  former. 

II.  The  term  '*  ordinary  of  a  navy-yard,"  as  used  in  Rev.  Stat.,  $  1579,  refers 
to  ships  laid  up  in  ordinary  at  a  navy-yard.  The  meaning  of  the  sec- 
tion is  that  petty  officers,  seamen,  ^c,  though  not  upon  a  "  sea-going 
vfHl,^  may  be  allowed  a  ration  if  aoiually  attacked  to  and  doing  dtUy" 
on  shipboard.  But  it  does  not  extend  to  the  apothecary  of  the  Naval 
Academy. 
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Beportert'  ttsltfrnoAi  off  tke  €»•«. 

The  Reporters?  statement  of  the  case : 

The  case  involved  two  distinct  caases  of  action : 

1.  On  the  20th  July,  1870,  the  President,  in  virtue  of  the 
power  vested  in  him  by  the  Act  18tA  ApHlj  1814  (3  StaL  L.^  p. 
136 ;  Bev.  Stat.,  §  1569),  issued  the  following  order : 

<<An  additional  sum  of  one  dollar  and  fifty  cents  is  hereby 
allowed  to  the  pay  of  enlisted  men  in  the  Navy  of  the  United 
States. 

"This  order  to  take  effect  from  the  1st  instant. 

"U.  S.  Grant. 

"  Executive  Mansion,  July  20th,  1870." 

On  the  17th  April,  1871,  the  Secretary  of  the  Navy  sent  the 
following  communication  to  the  Fourth  Auditor  of  the  Treasury : 

"  Navy  Department,  Washingtouj  April  17, 1871. 
**  Sir  :  In  reply  to  the  inquiry  in  your  letter  of  the  13th  inst. 
you  are  informed  that  the  allowance  of  one  dollar  and  a  half 
per  month  is  not  to  be  extended  to  those  who  lose  nothing  by 
the  abolition  of  the  allowance  of  five  cents  per  diem. 
^'  I  am,  respectfully,  your  obed't  servant, 

"Geo.  M.  Bobeson, 
"  Secretary  of  the  Navy. 
«  Hon.  S.  J.  W.  Tabor, 

"  Fourth  Auditor  Treasury  Dej^tP 

The  claimant  at  the  time  of  the  President's  ord^r  was  a  naval 
apothecary  of  the  first  class.  He  sought  to  recover  the  increase 
of  compensation  which  it  gave.  The  statute  of  limitations 
barred  whatever  additional  compensation  accrued  anterior  to 
the  Secretary's  communication. 

2.  Th«  Revised  Statutes  (§  1579)  provide: 

"No  person  not  actually  attached  to  and  doing  duty  on  board 
a  sea-going  vessel,  except  the  petty  officers,  seamen,  and  ordi- 
nary seamen  attached  to  receiving  ships  or  to  the  ordinary  of 
a  navy -yard,  and  midshipmen,  shall  be  allowed  a  ration.'' 

The  claimant  since  1866  was  on  duty  as  apothecary  at  the 
Naval  Academy.  He  was  for  some  months  prior  to  Mardbi  31^ 
1880,  allowed  a  ration,  but  the  allowance  was  revoked,  and  the 
money  paid  to  him  in  commutation  thereof  was  subsequently- 
deducted  from  his  pay. 

Mr.  George  A,  King  for  the  claimant. 
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Mr,  F.  B.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 

NoTT,  J.,  deUvered  the  opinion  of  the  court : 

As  to  the  first  cause  of  action,  the  court  is  of  the  opinion  that 
the  communication  of  the  Secretary  must  be  deemed  the  act  of 
the  President;  that  the  order  increasing  the  pay  of  the  Kavy 
and  the  communication  restricting  the  operation  thereof  are  m 
pari  materiaj  and  that  the  latter  operates  as  a  proviso  to  the 
former,  the  reading  of  the  two  being,  in  effect,  that  ^^  an  addi- 
tional spm  of  $1.50  a  month  is  allowed  to  the  pay  of  enlisted  men 
in  the  Navy ;  provided,  nevertheless,  that  this  increase  shall 
not  extend  to  those  who  lose  nothing  by  the  abolition  of  the  al- 
lowance of  five  cents  per  diem."  The  claimant  having  been  on 
shore  duty  was  not  entitled  to  the  spirit  ration  originally  given 
to  enlisted  men  at  sea,  nor  to  the  five  cents  allowed  in  lieu 
thereof.  Whether  a  man  on  shore  duty  who  enlisted  on  the 
faith  of  the  President's  order  prior  to  its  modification  might 
recover,  notwithstanding  the  subsequent  modification,  is  a  ques- 
tion upon  which  the  court  expresses  no  opinion. 

As  to  the  second  cause  of  action,  the  court  is  of  the  opinion 
that  the  claimant  cannot  be  considered  as  attaehed  to  the  ^'  or- 
dinary of  a  navy-yard."  By  the  term  "  ordinary  of  a  navy- 
yard"  the  court  understands  the  statute  to  refer  to  ships  laid 
up  in  ordinary  at  a  narvy-yard ;  and  the  meaning  of  the  sec- 
tion to  be  that  petty  officers,  seamen,  and  ordinary  seamen, 
though  not  upon  a  "  sea-going  vessel,"  may  nevertheless  be  al- 
lowed a  ration  if  they  are  "  actually  attached  to  and  doing 
duty"  on  shipboard.  The  claimant  was  not  doing  duty  on 
shipboard,  and  does  not  come  within  the  exception  of  the  sec- 
tion. 

The  judgment  of  the  court  is  that  the  petition  be  dismissed* 
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OplilOB  •r  tie  eoari. 


ANNA  ELLA  CARROLL  v.  THE  UNITED  STATES. 

[No.  93,  Congrefliioiiftl.    Decided  Jane  1,  1885.] 

On  the  Proofs. 

Id  1861  the  claimant  formulates  and  gives  to  an  Assistant  Secretary  of  W«r 
a  strategic  plan  for  the  advance  of  the  Union  armies  southward  by 
ascending  the  Tennessee  instead  of  descending  the  Mississippi.  Bat 
it  does  not  appear  that  it  was  ever  transmitted  to  General  Halleck  or 
General  Grant,  nor  are  orders  produced  from  which,  its  acceptance  by 
the  government  can  be  inferred.  The  claimant  also  seeks  to  recorer 
for  literary  services  rendered  to  the  War  Department  in  1861  and  1862, 
bat  prod  noes  no  evidence  save  printed  certificates  appended  to  Te> 
ports  of  committees. 
I.  Implied  contract  will  not  arise  from  a  voluntary  military  service  ren- 
dered by  a  civilian  (sach  as  formulating  an  important  strategic  plan.) 
unless  there  be  such  direct  user  as  would  import  a  legal  acceptance 
by  the  Executive. 

IL  The  purpose  of  the  Bowman  Act  being  not  to  dispense  with  legal  evi- 
dence, but  to  acquire  it,  the  court  will  not  take  up  the  reports  of  com- 
mittees and  adopt  their  statements  as  a  Judicial  finding  of  facts  to 
be  transmitted  to  Congress. 

The  Reporters?  statement  of  the  case : 
•   This  case  was  submitted  apon  a  mass  of  nnaathenticated 
printed  docaments  transmitted  with  the  claim  by  the  House 
Committee  on  Military  Affairs. 

Mr.  R.  B.  Warden  for  the  claimant. 

Mr.  Assistant  Attorney- General  Simons  for  the  defendant. 

NoTT,  J.,  delivered  the  opinion  of  the  court: 
The  claims  which  form  the  causes  of  actiou  in  this  case  were 
transmitted  to  this  court  by  the  Committee  on  Military  Affairs 
of  the  House  of  Representatives.  The  first  is  for  having  orig- 
inated and  brought  to  the  attention  of  the  government  the 
strategic  design  which  was  begun  by  the  armies  of  the  United 
States  on  the  Tennessee  River  in  the  winter  of  1861-'62.  The 
second  is  for  literary  services  rendered  to  the  government,  at 
the  request  of  the  War  Department,  at  various  times  during 
the  years  1861-'62. 
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OplBloB  of  the  ••art. 

1.  It  is  alleged  by  the  claimant  that  during  the  antnmn  of 
1861  she  proceeded  from  Washington  to  Saint  Louis  for  the 
pnrpoce  of  acquiring  military  information,  for  the  use  of  the 
government,  directly  or  indirectly  connected  wich  the  advance 
down  the  Mississippi.  In  the  progress  of  investigation  she 
acquired  information  which  suggested  the  idea  of  our  armies 
advancing  southward  by  ascending  the  Tennessee.  Further 
inquiries  convinced  her  of  the  feasibility  and  superiority  of 
that  line,  and  her  views  she  embodied  in  a  paper  addressed  to 
Hon.  Thomas  A.  Scott,  Assistant  Secretary  of  War,  dated  No- 
vember 30,  1861,  a  paper  remarkable  as  being  the  work  of  a 
civilian,  and  still  more  remarkable  »s  being  the  work  of  a 
woman. 

It  was  in  these  terms: 

"November  30,  1861. 

'^  The  civil  and  military  authorities  seem  to  be  laboring  under 
a  great  mistake  in  regard  to  the  true  key  of  the  war  in  the 
Southwest.  It  is  not  the  Mississippi,  but  the  Tennessee  River. 
AH  the  military  preparations  made  in  the  West  indicate  that 
the  Mississippi  River  is  the  point  to  which  the  authorities  are 
directing  their  attentiou.  On  that  river  many  battles  must  be 
fought,  and  heavy  risks  incurred,  before  any  impression  can  be 
made  on  the  enemy,  all  of  which  could  be  avoided  by  usiug  the 
Tennessee  River.  This  river  is  navigable  for  medium-class 
boats  to  the  foot  of  the  Muscle  Shoals,  in  Alabama,  and  is  open 
to  navigation  all  the  year,  while  the  distance  is  but  two  hun- 
dred and  fifty  miles  by  the  river  from  Paducah,  on  the  Ohio. 

"The  Tennessee  offers  many  advantages  over  the  Missis- 
sippi. We  should  avoid  the  almost  impregnable  batteries  of 
the  enemy,  which  cannot  be  taken  without  great  danger  and 
great  risk  of  life  to  our  forces,  from  the  fact  that  our  boats,  if 
crippled,  would  fall  a  prey  to  the  enemy  by  being  swept  by  the 
current  to  him  and  away  from  the  relief  of  our  friends.  But 
even  should  we  succeed,  still  we  will  only  have  begun  the  war, 
for  we  shall  then  have  to  fight  to  the  country  from  whence  the 
enemy  derives  his  supplies. 

^^  Now,  an  advance  up  the  Tennessee  River  would  avoid  this 
danger;  for  if  our  boats  were  crippled,  they  would  drop  back 
with  the  current  and  escape  capture. 

"But  a  still  greater  advantage  would  be  its  tendency  to  cut 
the  enemy's  line  in  two,  by  reaching  the  Memphis  and  Charles- 
ton Railroad,  threatening  Memphis,  which  lies  one  hundred 
miles  due  west,  and  no  defensible  point  between ;  also  Nash- 
ville, only  ninety  miles  northeast,  and  Florenceand  Tuscumbia^ 
in  North  Alabama,  forty  miles  east.     A  movement  in  this  di- 
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rection  would  do  more  to  relieve  oar  friends  in  Keotucky  and 
inspire  the  lojal  hearts  in  East  Tennessee  than  the  poMiess^iaa 
of  the  whole  of  the  Mississippi  Kiver. 

"  If  well  executed,  it  would  cause  the  evacuation  of  all  the 

formidable  fortifications  on  which  the  rebels  ground  their  hopes 

for  success ;  and  in  the  event  of  our  fleet  attacking  Mobitet 

^e  presence  of  our  troops  in  the  northern  pairt  of  Alabama 

•  would  be  material  aid  to  the  fleet. 

^^Agaiu,  the  aid  our  force  would  receive  from  the  loyal  men- 
in  Tennessee  would  enable  them  soon  to  crush  the  last  traitor 
in  that  region,  and  the  separation  of  the  two  extremes  would 
do  more  than  one  hundred  battles  for  the  Union  cause. 

^^  The  Tennessee  Kiver  is  crossed  by  the  Memphis  and  Louts* 
ville  Railroad  and  the  Memphis  and  Nashville  Kailroad.  At 
Hamburg  the  river  makes  tDe  big  bend  on  the  east,  touching 
the  northeast  corner  of  Mississippi,  entering  the  northwest 
corner  of  Alabama,  forming  an  arc  to  the  south,  entering  the 
State  of  Tennessee  at  the  northeast  corner  of  Alabama,  and  if 
it  does  not  touch  the  northwest  corner  of  Georgia,  comes  very 
near  it.  It  is  but  eight  miles  from  Hamburg  to  the  Memphis 
and  Oharleston  Eailroad,  which  goes  through  Tnscumbia,  only 
two  miles  from  the  river,  which  it  crosses  at  Decatur,  thirty 
miles  above,  intersecting  with  the  Nashville  and  Chattanooga 
road  at  Stephenson. 

*'  The  Tennessee  Eiver  has  never  less  than  3  feet  to  Hamburg 
on  the  '^shoalest"  bar,  and  during  the  fall,  winter,  and  spring 
months  there  is  always  water  fur  the  largest  boats  that  are 
used  on  the  Mississippi  Kiver. 

"  It  follows  from  the  above  facts  that  in  making  the  Missis- 
sippi the  key  to  the  war  in  the  West,  or  rather  in  overlooking 
the  Tennessee  Eiver,  the  subject  is  not  understood  by  the  su- 
periors in  command." 

The  documents  which  the  claimant  offers  as  evidence  indi- 
cate that  this  communication  was  received  and  favorably  con- 
sidered by  the  Assistant  Secretary,  but  it  does  not  appear  that 
it  was  acted  upon  by  the  government.  It  may  be  true,  as  the 
claimant  alleges,  that  she  was  the  first  to  conceive  this  idea, 
the  first  to  enunciate  it,  the  first  to  bring  it  to  the  attention  of 
the  government;  and  it  may  be  and  unquestionably  is  true 
that  the  strategic  movement  described  in  her  letter  was  subse- 
quently accomplished ;  and  yet  it  may  likewise  be  true  that  the 
plan  thus  successfully  carried  out  originated  with  the  military 
officers  of  the  United  States  as  well  as  with  Miss  Carroll,  and, 
so  far  as  the  government  is  involved,  was  substantially  their 
plan  and  not  hers. 
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It  is  not  to  be  supposed  that  Congress  will  compensate  a  citi- 
sen  for  a  patriotic  idea  or  earnest  thought ;  all  patriotic  citi- 
zens owe  that  much  to  their  coantry  without  remuneration. 

But  if  Miss  Carroll  expended  time  and  money  in  her  attempt 
to  serve  the  country,  and  formulated  a  military  plan  which  pos- 
sessed military  value,  and  if  that  plan  was  accepted  and  acted 
upon,  then,  on  ordinary  accepted  principles  of  law,  the  govern- 
ment might  well  be  deemed  indebted  to  Miss  Carroll  for  the 
reasonable  value  of  her  services. 

As  has  been  said,  the  plan  seems  to  have  been  brought  to 
the  attention  of  the  War  Department,  and  to  have  been  favor- 
ably considered  by  several  persons  in  authority.  But  there  is 
nothing  to  show  that  the  President  or  the  War  Department 
ever  transmitted  it  to  General  Halleck  or  General  Grant,  or 
issued  orders  from  which  its  acceptance  might  be  inferred. 
Until  that  fact  be  shown  (for  it  is  certainly  susceptible  of  proof) 
no  court  would  be  authorized  in  deciding  that  the  strategy  was 
not  original  with  the  military  authorities  who  apparently  planned 
that  advance,  and  who  were  morally  and  officially  responsible 
for  its  success. 

2.  The  second  claim  is  for  literary  services.  It  is  alleged 
by  the  claimant  that  she  wrote  and  published  several  pamphlets, 
during  the  years  1861  '62,  at  the  request  of  the  War  Depart- 
ment. These  publications  have  not  been  brought  before  the 
court,  and  the  court  cannot  judge  either  of  their  ability  or  ex- 
tent. The  sum  of  $1,250  was  paid  her  by  the  War  Department, 
but  the  payment  was  intended,  so  it  is  alleged,  to  reimburse 
her  for  her  expenses  in  publishing,  and  not  to  compensate  her 
for  her  literary  services.  If  this  claim  were  fortified  by  com- 
|)etent  evidence,  the  court  would  probably  be  able  to  ^j.  the 
amount  she  is  equitably  entitled  to  recover.  But,  unfortu- 
nately, the  documents  relied  upon,  while  they  may  morally 
satisfy  the  judgment  of  the  individual,  are  not  evidence  which 
<3an  be  received  or  considered  by  a  court.  As  individuals  the 
members  of  this  court  may  feel  morally  certain  that  the  Assist- 
ant Secretary  of  War  employed  Miss  Carroll  to  write  and 
publish  pamphlets,  and  they  may  feel  morally  certain  that  Mr. 
Scott  gave  the  following  certificates,  and  they  may  believe  a 
•oertificate  of  that  gentleman  as  implicitly  as  they  would  his 
testimony  given  under  the  obligation  of  an  oath;  and  un- 
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OpliloB  of  the  eoirt. 
donbt^dly  every  member  of  this  beDch  does  give  as  absoiate 
credence  to  the  certificates  of  sach  illustrioas  members  of  t^is 
bar  as  Beverdy  Johnson  and  Charles  O'Conor  as  if  they  were 
fortified  by  the  oaths  of  a  hundred  witnesses.  But  as  a  court 
we  must  pronounce  these  certificates  as  val  ueless  as  blank  paper^ 
and  hold  that  they  establish  no  judicial  fact. 
The  following  are  the  certiOcates  referred  to : 

"  Secret-service  fund  of  the  War  Department  to  AnnaEUa  Varrolly 
Dr.y  as  per  agreement  with  Hon,  Thomas  A,  Scott,  Assistant 
Secretary  of  War. 

1861. 

Sept.  25.  To  circulating  the  Breckinridge  reply f  1, 250 

Dec.  24.  To  writing,  publishing,  and  circniating  the  **  War  Pow-* 

er8,"&c 3,000 


May  — .  Writing,  pnblishing,  and  oiroulatiuff  the  Relations  of  the 

National  Govern  men  t  to  the  Rebelled  Citizens  " 2, 000 

6,2&0 
Credit,  October  2, 1861 : 
By  cash 1,250 

5,000 

''  Philadelphia,  January  2, 1863. 
^^  I  believe  Miss  Carroll  has  earned  fairly,  and  should  be  paid^ 
the  compensation  she  has  charged  above. 

"Thos.  a.  Scott.'' 

"  All  my  interviews  with  Miss  Carroll  were  in  my  official  ca- 
pacity as  Assistant  Secretary  of  War,  and  in  that  capacity  I 
would  have  allowed,  and  believed  she  should  be  paid,  the 
amount  of  her  bill  within,  which  is  certified  as  being  reasonable 
by  many  of  the  leading  men  of  the  country. 

"Thos.  a.  Soott. 

"  Philadelphia,  January  28, 1863.'' 

"  The  pamphlets  published  by  Miss  Carroll  were  published 
upon  a  general  understanding  made  by  me  with  her,  as  Assist- 
ant Secretary  of  War,  under  no  special  authority  in  the  prem- 
ises, but  under  a  general  authority  then  exercised  by  me  in  the 
discharge  of  public  duties  as  Assistant  Secretary  of  War.  I 
then  thought  them  of  value  to  the  service,  and  still  believe 
they  were  of  great  value  to  the  government.  I  brought  the 
matter  generally  to  the  knowledge  of  General  Cameron,  then 
Secretary  of  War,  without  his  having  special  knowledge  of  the 
whole  matter;  he  made  no  objections  thereto.  Ko  price  was 
fixed,  but  it  was  understood  that  the  government  would  treat 
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ApialoB  of  the  court, 
her  with  sufficient  liberality  to  compeDsate  her  for  any  service 
she  might  render,  and  I  believe  she  acted  upon  the  expectation 
that  she  would  be  paid  by  the  government.  '^ 

"  Thomas  A.  Scott. 
««  Philabelphia,  January  28, 1863." 

'<  Without  intending  to  express  any  assent  or  dissent  to  the 
positions  therein  asserted,  but  merely  with  a  view  of  forming 
a  judgment  in  respect  to  their  merits  as  argumentative  com- 
X>ositions,  I  have  carefully  perused  Miss  Carroll's  pamphlets 
mentioned  in  the  within  account.  The  propositions  are  clearly 
stated,  the  authorities  relied  on  are  judiciously  selected,  and 
the  reasoning  is  natural,  direct,  and  well  sustained,  and  framed 
in  a  manner  extremely  well  adapted  to  win  the  reader's  assent, 
and  thus  to  obtain  the  object  in  view.  I  consider  the  charges 
quite  moderate. 

*<Chaeles  O'Conoe. 

*<  New  Yoek,  October  10, 1862.'^ 

^^  Without  having  seen  the  writings  mentioned  in  the  within 
account,  I  have  heard  them  so  favorably  spoken  of  by  the  most 
competent  judges  that  the  charges  of  the  account  seem  to  be 
most  reasonable. 

"Reveedy  Johnson. 

"Washington,  September  19, 1862." 

The  counsel  for  the  claimant  has  urged  the  court  to  take 
up  the  reports  of  several  committees  of  Congress  and  adopt 
the  facts  reported  as  a  judicial  finding  of  facts  in  this  case.  But 
the  court  is  of  the  opinion  that  the  purpose  of  the  Bowman  Act 
was  not  to  dispense  with  legal  evidence,  but  to  acquire  it ;  and 
that  when  a  claim  is  transmitted  by  a  committee  of  Congress 
under  the  act  the  purpose  is  to  secure  the  judicial  ascertain- 
ment of  facts  by  judicial  means,  namely,  by  that  which  the  law 
defines  to  be  competent  evidence.  The  legislative  branch  of 
the  government  is  not  thus  circumscribed;  its  members  may 
act  upon  moral  conviction,  and  to  Congress  we  must  retrans- 
mit the  claim. 

The  order  of  the  court  is  that,  no  findings  of  feict  being  estab- 
lished by  the  evidence  in  this  case,  this  opinion  be  transmitted  in 
lieu  thereof  to  the  Committee  on  Military  Affairs  of  the  House 
of  Eepresentatives. 

Davis,  J.,  did  not  sit  in  this  case  and  took  no  part  in  the 
decision. 
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GEORGE  H.  PALMER  V.  THE  ONITBD  STATES. 

[No.  12487.    Decided  June  1,  1885.] 

On  the  Proofs. 

An  officer  exhibltfl  his  patented  knapsack  and  infantry  eqnipraeute  to  a 
board  appointed  to  aelect  and  recommend  an  equipment  for  infantiy. 
The  board  recommends  chem,  the  Secretary  of  War  improves,  and  the 
Ordnance  Department,  with  no  express  Uoeuee,  proceeds  to  manufiBei- 
ore.  The  device  fails  to  give  satisfaction  in  the  Army,  and  is  super- 
seded by  that  previously  in  use,  but  informally,  with  no  order  of 
revocation. 

I.  Where  the  validity  of  a  patent  is  conceded,  he  who  uses  the  invention 

must  Judge  for  himself  of  its  utility.    He  cannot  use  it  under  an  im- 
plied license  and  then  allej^e  that  it  is  valueless. 
n.  The  government,  when  it  manufactures  military  equipments  after  a 
patented  device,  but  under  an  implied  license,  is  as  responsible  as  an 
iudividnal. 

III.  The  Ordnance  Department  has  no  more  right  to  manufacture  a  patented 
article  for  experiment  than  for  use. 

lY.  In  estimating  damages  where  the  action  is  to  reoover  an  implied  roy- 
alty for  articles  **  manufactured  and  ua^df^  a  return  from  the  Ordnance 
Department  showing  that  of  10,500  Infantry  equipments  manufact- 
ured 9,000  have  been  "  issued  for  twc"  is  evidence  of  use. 

The  Reporters^  statement  of  the  case : 

The  case  was  argued  and  submitted  at  the  last  term  of  tiie 
court,  but  there  being  no  proof  of  the  defendants  ha^ng  used 
the  manufactured  articles,  it  was  remanded  for  further  evidence 
on  that  point.    (See  19  O.  01s.  E.,  669.) 

The  following  are  the  facts  now  found  by  the  court,  so  far  as 
they  are  involved  in  the  decision  of  the  case : 

II.  A  board  of  Army  officers  was  appointed,  by  order  of  the 
Secretary  of  War,  June  1, 1874,  to  meet  at  Fort  Leavenworth, 
Kans.,  July  1, 1874,  or  a«  soon  thereafter  as  practicable,  to  con- 
sider and  report  upon  the  subject  of  a  proper  equipment  for 
the  infantry  soldier,  and  to  recommend  the  adoption  of  an  equip- 
ment best  suited  to  troops  serving  as  infantry.  The  board  met 
at  Fort  Leavenworth,  Kans.,  July  1, 1874.  On  the  8th  of  July 
the  claimant  exhibited  and  explained  his  said  improvements 
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to  said  board.  On  the  22d,  24th,  and  Slst  of  August,  and  16th, 
18th,  and  30th  of  September,  1874,  the  board  examined,  con- 
sidered, and  experimented  with  the  improvements,  and  on  the 
12th  of  November,  1874,  decided  to  recommend  the  same  for 
adoption  to  the  War  Department. 

On  the  24th  of  November,  1 874,  the  board  made  the  follow- 
ing report  to  the  Chief  of  Ordnance,  which,  after  being  re- 
ferred to  and  recommended  by  the  General  of  the  Army,  was 
approved  by  the  Secretary  of  War,  as  hereinafter  set  forth : 


^'Watervliet  Arsenal, 

"West  Troy,  K  Y., 

«  Xovemher  24, 1874. 

"  Sir  :  The  Board  on  Infantry  Equipments,  convened  by  par- 
agraph 14,  Special  Orders  No.  120,  dated  A^jutant-GeneraPs 
Office,  Washington,  June  1,  1874,  have  the  honor  to  state  that 
they  have  carefully  examined  the  various  subjects  submitted 
for  their  consideration,  and  respectfully  transmit  their  report. 

<^  Many  dififerent  samples  of  knapsacks,  haversacks,  cart- 
ridge-boxes, belts,  &c.,  have  been  presented  for  our  inspection, 
and  out  of  the  number  we  have  selected  those  which,  in  our 
judgment,  seem  best  adapted  for  the  use  of  troops  serving  as 
infantry. 

"  In  our  decisions  we  have  been  governed  by  the  result  of 
our  own  experience  with  troops  in  a  great  variety  of  service, 
by  the  reports  from  officers  of  the  Army  submitted  by  the  Chief 
of  Ordnance,  and  the  very  able  and  comprehensive  report  on 
this  subject  by  a  board  of  officers  of  the  British  army,  of  which 
Major-General  Eyre  was  the  president. 

"  The  first  object  the  board  had  in  view  was  to  lessen  the 
weight  of  the  pack  heretofore  carried  by  our  soldiers,  without 
impairing  their  efficiency  or  interfering  with  their  comfort  and 
^health :  and  we  are  of  the  opinion  that  in  the  brace  system  and 
appendages  invented  by  First  Lieutenant  George  H.  Palmer,  of 
the  Sixteenth  Infantry,  most^  if  not  all,  of  the  requirements  of 
the  service  are  met. 

"  The  equipment  consists  of  carrying-braces,  blanket-straps, 
clothing-bag,  and  haversack,  the  whole  weighing  about  three 
and  one-half  pounds. 

•  •••«•• 

"  The  following  are  some  of  the  merits  of  the  Palmer  brace 
system : 

"  The  hack-pad  gives  additional  bearing  surface  for  the  weight 
carried.  Its  shape  enables  the  shoulder-straps  to  be  riveted 
in  such  a  manner  as  to  separate  them  on  the  back  and  shoul- 
ders. The  manner  of  connecting  the  front  ends  of  the  shoulder- 
straps  secures  a  bearing  on  each. 
2286  O  OLS 28 
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<<  The  double  akoulder-atrapa  have  more  bearing  durfieuse  and 
press  into  the  sboalders  less  than  siugle  straps,  aud  are  read- 
ily moved  from  place  to  place  on  the  shoulders,  to  give  ease  to 
the  wearer.  They  cannot  slip  off  the  shoulders,  being  retained 
by  their  connection  with  the  back-pad. 

"  The  braces  adjust  themselves  to  lit  any  size  or  form  of  shoul- 
ders, and  enable  a  load  to  be  carried  without  compressare  of 
the  waist  or  chest,  or  bearing  down  on  the  hips,  or  pulling  back- 
ward of  the  shoulders,  leaving  the  body,  arms,  and  shoalders 
free  in  their  movements.  In  ot  her  words,  the  weight  is  brought 
to  bear  vertically  upon  the  shoulders,  without  deranging  the 
equilibrium  of  the  body,  with  its  attending  discomfort  and  ulti- 
mate i)ermanent  injury  to  vital  organs. 

"  In  this  equipment  the  means  are  provided  for  carrying  the 
following  articles : 

**  A  woolen  lilanket,  rubber  poncho  (an  overcoat  for  winter), 
one  pair  of  extra  shoes  and  stockings,  an  extra  shirt,  extra 
drawers,  towel,  soap,  comb  and  brush,  three  (or  six)  days^ 
rations,  and  from  twenty  to  eighty  rounds  of  cartridges;  the 
maximum  weight  of  which,  including  ritle,  bayonet,  and  scab- 
bard, forty  rounds  of  ammunition,  and  three  days'  rations,  is 
thirty -eight  pounds ;  ordinarily  it  would  be  reduced  to  twenty 
or  twenty-five  pounds. 

"  It  is  not  intended  that  the  entire  equipment  shoald  be  al- 
ways worn,  or  that  all  the  articles  should  of  necessity  be  in 
the  clothing-bag ;  on  the  contrary,  it  is  proposed  to  carry  only 
one  cartridge-box  on  ordinary  occasions  in  garrison,  and  when 
in  the  field  only  such  things  as  the  nature  of  the  duty  may  re- 
quire. 


'*  Headquarters  of  the  Abmt, 

^'Saint  Louis^  Mo.j  Deo.  26,  1874. 
'*  Respectfully  returned.    The  officers  composing  this  board 
have  had  a  large  and  wide  experience,  and  their  conclusions 
are  entitled  to  full  weight. 

<^  The  braces,  knapsack,  haversack,  and  cartridge-box  are  all 
approved  and  recommended  for  adoption. 

"  W.  T.  Sherman, 

"  OeneraL 

"Chief  op  Ordnance: 

"  The  report  of  the  board  is  approved,  as  suggested  by  the 
General  of  the  Army,  with  modifications  recommended  by  him. 

"  Wm.  W.  Belknap, 
"  Secretary  of  War. 
"  January  4, 1875." 
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lY.  This  equipment  was  experimental,  and  had  never  been 
put  to  the  test  of  actual  use.  It  failed  to  give  satisfaction  to 
the  Army,  and  has  been  superseded  by  a  return  to  the  system 
in  vogue  during  the  war  of  the  rebellion  and  anterior  thereto. 
But  this  has  been  done  informally,  the  order  adopting  the 
claimant's  device  never  having  been  revoked,  nor  any  other 
pattern  adopted. 

Y.  Ko  express  agreement  was  made  between  the  claimant 
and  defendants'  officers  respecting  a  price  to  be  paid  for  a 
license  to  manufacture  infantry  equipments  or  carrying-braces 
under  the  patents.  Kor  was  there  any  agreement  or  under- 
standing that  the  government's  manufacture  and  user  should 
be  regarded  as  experimental  until  the  device  should  be  tested 
by  general  use  in  the  Army.  The  license  under  which  the  gov- 
ernment manufactured  and  used  the  claimant's  device,  and  the 
terms  thereof,  must  be  implied  exclusively  from  the  facts  set 
forth  in  finding  ii. 

YI.  Since  the  4th  day  of  January,  1875,  the  Ordnance  De- 
partment has  manufactured  J  0,500  complete  sets  of  infantry 
equipments  of  the  pattern  of  1874,  and  2,400  carrying-braces, 
in  accordance  with  the  speci^ations  of  the  patents,  but  has 
issued  for  use  in  the  Army  only  9,027  complete  sets  of  equip- 
ments. 

YII.  The  cost  to  the  government  of  manufacturing  such 
equipments  was  $5.59  per  set^  and  a  reasonable  royalty  for 
the  right  to  manufacture  and  use,  amid  the  circumstances  of 
the  case  as  hereinbefore  described,  would  be  the  sum  of  25  cents 
per  set,  amounting  on  the  above  quantity  of  9,027  sets  to  the 
sum  of  $2,256.75. 

Mr.  H.  E.  Paine  for  the  claimant: 

1.  The  protection  secured  by  letters  patent  of  the  United 
States  is  not  the  gift  of  royal  prerogative,  but  is  a  constitu- 
tional right  secured  by  Congress.  The  ground  of  prerogative 
which  underlies  the  English  decision  is  wholly  wanting  in  the 
United  States.  The  English  rule  of  construction  which  reserves 
for  the  crown  the  free  use  of  the  patented  invention  has  no 
place  in  the  United  States.  {Cammeyer  v.  Newton^  94  U.  S.  E., 
225;  United  States  v.  Burm^  12  Wall.,  246;  James  v.  Campbell^ 
104  U.  S.  E.,  356.) 
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2.  When  a  new  thing,  never  before  used  or  sold,  is  sold  on  an 
implied  contract,  the  price  not  being  fixed,  but  being  due  at 
once,  there  is  no  possibility  of  fixing  that  price  otherwise  than 
bj'  the  opinion  of  experts.  And  the  man  whose  knowledge 
^nd  experience  enable  him  to  compare  the  new  thing  with  anal- 
ogous things  already  known  is  a  competent  expert  to  testify 
asjo  the  value  of  the  new  thing.  Otherwise  the  vendor  of  a 
new  thing  could  [recover  no  compensation  for  it,  although  it 
might  be  plain  to  the  judgment  of  every  man  that  it  was  of 
great  value.  The  testimony  of  experts  in  like  ca^es  is  held  to 
be  admissible  by  all  the  authorities.  (Butler  v.  Mehrling,  15  111., 
488;  E.  K.  Co.  v.  Van  Hom^  18  111.,  257;  E.  E.  Co.  v.  Irving, 
57  HI.,  18 ;  E.  E.  Co.  v.  Ball,  6  Ohio  St.,  568 :  E.  E.  Co.  v.  Cock- 
yaw,MO  Ind.,  560;  Crouae  \.  Holman,  19  Ind.,  30;  Dalzel  v. 
Davenport,  12  Iowa,  437 ;  Doane  v.  Oarretson,  24  Iowa,  351 ; 
Bwight  v.  County  Commissioners^  11  Gush.  (Mass.),  201 ;  Bus- 
sell  V.  E.  E.  Co.,  4  Gray  (Mass.),  607 ;  West  Netobury  v.  Chase, 
5  Gray  (Mass.),  421 ;  Raskins  v.  Ins.  Co.,  5  Gray  (Mass.),  432; 
Beecher  v.  Detmistonj  13  Gray  (Mass.),  354;  Fowler  v.  Middlesex, 
6'Allen  (Mass.),  926;  Whitman  X.  E.  E.  Co.,  6  Allen  (Mass.), 
313;  Clark  v.  Baird,  9  N.  Y.  (5  Seld.),  183;  Smith  v.  Hill,  22 
Barb.  (N.  Y.),  656  ;  Laurent  v.  Vaughn,  40  Vt.,  90;  Whitback 
V.  E.  E.  Co.,  36  Barb.  (N.  Y.),  644 ;  Eead  v.  Barker,  30  N.  J.  L., 
378;  Ins.  Co.  v.  Stephens,  51  Ala.,  121;  Shattuck  v.  Train,  116 
Mass.,  296;  AUis  v.  Day,  14  Minn.,  516;  Cantling  v.  E.  E.  Co., 
54  Mass.,  385 ;  Greenleafs  Evidence,  vol.  1,  sec.  440a/  Alfovao 
V.  The  United  States,  2  Story  0.  Ct.,  421.) 

3.  The  use  of  the  claimant's  invention  by  the  defendants  was 
neither  a  tortious  use  nor  a  use  under  a  gratuitous  license. 

Mr.  John  S.  Blair  (with  whom  was  the  Assistant  Attomey- 
Oeneral)  for  the  defendants: 

At  the  outset  the  question  presents  itself,  What  is  the  im- 
plied contract  t  Did  the  United  States  implicitly  agree  to  pay 
him  a  lump  sum  for  his  permission  or  license  to  use  his  inven- 
tions during  the  term  of  his  patents,  or  to  pay,  from  time  to 
time, for  the  use  of  equipments  embodying  his  inventions,  what 
the  same  were  reasonably  worth  f  If  the  former,  his  case  is 
barred  by  the  statute  of  limitations ;  if  the  latter,  his  suit  is 
for^9,027  sets  of  equipments  manufactured  and  issued  for  use, 
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which  are  uot  shown  to  have  been  used,  and,  if  used,  proved  o£ 
no  practical  value. 

On  this  subject  we  have  the  adoption  of  the  equipment  in 
1874  and  its  abandonment  in  1879 — an  abandonment  not  caused 
by  the  discovery  of  some  improvement,  but  resulting  in  a  re- 
turn to  the  equipment  of  1862.  The  adoption  was  not  the  re- 
sult of  actual  test,  but  of  tentative  experiments  by  a  board  of 
officers,  and  the  abandonment  was  the  consequence  of  attempts 
to  make  actual  use  of  the  device  in  the  field.  The  United 
States  may  safely  rest  their  case  upon  these  official  acts,  as  ab- 
solute demonstration  that  a  fair  and  reasonable  value  o^  the 
use,  if  there  was  any  use,  of  plaint iflPs  invention  in  nihil. 

The  United  States  may  also  rest  their  case  on  the  remark- 
able fact  that  claimant  has  failed  to  produce  a  single  witness 
who  ever  saw  the  device  in  actual  use,  or  a  single  soldier  or 
officer  who  has  a  good  word  to  say  for  it. 

The  court  has  not  been  informed  whether  the  devices  involved 
in  the  patent  were  used ;  if  used,  that  they  were  valuable ;  and, 
if  used  and  useful,  what  was  the  value  of  their  use. 

I  am  aware  of  the  difficulty  of  proving  the  value  of  an  inven- 
tion when  the  article  involving  it  is  used  only  by  the  govern- 
ment, when  no  contracts  have  been  made  for  royalty,  and  when 
there  is  no  resulting  decrease  of  cost  of  production ;  but  I  do 
insist  that  the  court  should  be  satisfied  that  there  has  been  an 
actual  benefit,  and  then  accept  as  to  quantum  of  value  no  tes- 
timony from  witnesses,  however  learned  in  patent  law,  who 
have  never  seen  the  articles  in  use  or  in  operation. 


IN'OTT,  J.,  delivered  the  opinion  of  the  court : 
If  the  validity  of  the  claimant's  patent  were  in  question,  the 
court  might  have  to  pass  upon  the  abstract  usefulness  of  his 
invention ;  for  it  is  not  the  policy  of  the  law  that  a  patent  be 
granted  to  protect  a  useless  thing.  But  where  the  validity  of 
a  patent  is  conceded,  he  who  uses  the  invention  must  judge 
for  himself  of  its  utility,  and  the  government  stands  upon  no 
more  irresponsible  ground  than  the  farmer  who  buys  a  right 
to  make  and  use  a  ^^  patent  hive  ^  or  pays  for  a  license  to  sink 
a  "drive- well." 

The  manufacture  by  the  Ordnance  Office  of  10,500  sets  of 
equipments  may  have  been  "  a  huge  experiment,''  and  still,  in 
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the  absence  of  an  express  license,  the  Ordnance  Office  had  no 
more  right  to  take  for  these  experiuiental  knapsacks  the  claim- 
ant's invention  than  to  take  another  man's  leather. 

Bat  when  we  pass  to  the  qoestion  of  compensation  the  use- 
fulness of  the  invention  becomes  an  element  of  value.  Inven- 
tions whose  usefulness  is  both  established  and  well  known  will 
have  one  value ;  inventions  whose  usefulness  is  probable,  but 
whose  reputation  is  not  established,  will  have  another;  inven- 
tions which  are  still  in  the  stage  of  trial  and  experiment,  and 
which  are  as  likely  to  involve  the  purchaser  in  loss  as  to  bring 
him  gain,  have  a  third  value.  The  claimant's  invention  be- 
longed to  the  last  class.  We  recognize  his  legal  right  to  recover, 
but  we  are  of  the  opinion  that  if  the  user  had  been  the  subject 
of  express  contract,  the  right  to  manufacture  and  use  the  first 
10,000  would  have  been  granted  for  a  very  moderate  royalty. 

On  the  former  trial  of  the  case  the  court  held  that  the  claim- 
ant could  not  recover  in  this  action  for  equipments  manufact- 
ured, but  that  his  recovery  must  be  for  equipments  manufact- 
ured and  used.  A  year  has  now  elapsed  since  the  case  was 
remanded,  and  the  only  evidence  of  user  produced  by  either 
party  is  a  return  from  the  Ordnance  Office  showing  that  of  the 
10,600  equipments  manufactured  9,027  have  been  issued  for  use. 
The  claimant's  recovery  must  be  restricted  to  that  number. 

The  judgment  of  the  court  is  that  the  claimant  recover  of 
the  defendants  a  royalty  of  25  cents  per  set  on  9,027  complete 
infantry  equipments,  amounting  in  the  aggregate  to  the  sum 
of  $2,266.76. 


LYMAN  B.  PERKINS  V.  THE  UNITED  STATES. 

[No.  14063.    Decided  June  1,  1885.] 

On  the  Proofs. 

The  Secretary  of  the  Navy,  in  1883,  assumes  to  discharge,  under  the  Act  5th 
August,  1882,  a  naval  cadet^  who  graduated  in  1881  as  cadet-engineer. 
The  cadet  declines  the  one  year's  sea-pay  tendered  by  the  discharge, 
and  maintains  that  the  Secretary  acted  without  authority  of  law. 
I.  The  general  power  of  removal  from  office,  as  incident  to  the  power  of 
appointment  is  curtailed  by  the  Rev.  Stat.,  $  1229,  which  declares  that 
"no  officer  in  the  military  or  naval  9€rvic€  shall,  in  time  of  peace,  be  dis- 
missed from  service  except  upon  and  in  pursuance  of  the  sentence  of  a  court' 
martial,"  &o. 
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Beforters*  stfttemeBt  of   the  e«te. 
II.  A  naval  cadet-engineer  was  an  officer  entitled  to  the  benefit  of  the  Rev. 

Stat.,  $  1229. 
m.  The  constitutional  authority  in  Congress  to  vest  the  appointment  of 
inferior  officers  in  the  heads  of  departments  implies  authority  to 
limit,  restrict,  and  regulate  their  removal. 
lY.  The  heads  of  departments  have  no  constitutional  prerogative  of  ap- 
pointment, and,  their  power  being  derived  from  legislation,  must  be 
governed  thereby. 
y.  The  discharge  of  a  cadet-engineer  by  the  Secretary  of  the  Navy  in 
1883,  under  a  mistaken  coDRtruction  of  the  Act  ^th  Jugust,  1882  (22 
Stat.  L.,  p.  284),  and  contrary  to  the  Rev.  Stat.,  J  1229,  was  void.    The 
officer,  not  having  accepted  the  discharge,  remains  in  office  and  may 
recover  the  pay  thereof. 


The  Reporters^  statement  of  the  case : 

The  followiDg  are  the  facts  of  this  case  as  found  by  the 
court: 

I.  In  1877  claimant  entered  the  Naval  Academy  as  a  cadet- 
engineer^  and  on  Jane  10, 1881,  having  successfully  passed  the 
final  academic  examination,  received  the  following  certificate^ 
signed  by  the  .officers  of  the  Academy : 

"UNITED  STATES  NAVAL  ACADEMY. 

"This  certifies  that  Cadet-Engineer  Lyman  B.  Perkins  has 
completed  the  prescribed  course  of  study  at  the  United  States 
Naval  Academy,  and  has  successfully  passed  the  required  ex- 
amination before  the  Academic  Board. 

"  In  witness  whereof  we  have  hereunto  set  our  hands  this 
tenth  day  of  June,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  eighty-one,  and  of  the  Independence  of  the  United 
States  the  one  hundred  and  fifth. 

"F.  V.  MoNaib, 
^^  Commander y  Presiding  Officer  of  the  Academic  Board. 

"H.   B.  KOBESON, 

"  Commander^  Department  of  Ordnance  and  Ounnery. 
"E.  M.  Shepard, 
"  Commander^  Department  of  Seamanship. 
"W.  W.  Hendeiokson, 
^^  Professor^  Department  of  Mathematics, 
"J.  M.  Rice, 
^*  Professor^  Department  of  Mechanics  and  App'd  Mathematics. 

"James  P.  Sprague, 
^^  Chief  Engineer,  Department  of  Steam  Engineering, 
"P.  F.  Harrington, 
**  Lieut  Commander^  Department  of  Astronomy  and  Navigation, 

"J.  R.  SOLEY, 
^^  Professor^  Department  of  English  Studies,  History,  and  Law. 
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"H.  D.  Todd, 
^^  Professor  J  Department  of  Physics  and  Chemistry. 
"L.  F.  Prud'homme, 
^^Professor,  Department  of  Modern  Languages. 
"MARSHAL  Oliver, 
'^Professor,  Department  of  Drawing. 
''Approved. 

"Geo.  B.  Balch, 
^^  Rear 'Admiral,  Superintendent.^ 

II.  He  was  thereupon  detached  from  the  Naval  Academy  by 
tbe  following  order: 

"Navy  Department, 
"Bureau  of  Navigation  and  Office  of  Detail, 

"  Washington^  June  2nd,  1881. 
"  Sir  :  You  are  hereby  detached  from  the  Naval  Academy 
on  the  10th  inst. ;  proceed  home,  and  regard  yourself  as  wai^ 
ing  orders. 

"  By  direction  of  the  Secretary  of  the  Navy. 
' "  Respectfully, 

"Wm.  D.  Whitino, 

^' Chief  of  Bureau. 
"Cadet-Engineer  Lyman  B.  Perkins, 

'*  U.  S,  Navy,  Annapolis^  MdJ^ 

III.  After  leaving  the  Academy  the  claimant  and  all  his 
classmates  were  classified  on  the  official  Navy  Register  as 
having  "graduated'';  and  up  to  December,  '882,  they  were 
regularly  paid  as  such  at  the  rates  prescribed  by  section  1556 
of  the  Revised  Statutes,  viz,  $1,000  at  sea,  $800  on  shore  duty, 
and  $600  on  leave  or  waiting  orders.  In  the  same  manner  the 
cadet-engineers  who  completed  their  four  years' course  in  1878, 
1879, 1880,  were  all  regularly  classified  in  the  succeeding  Navy 
Registers  as  having  graduated  in  those  years  respectively;  and 
prior  to  December,  1882,  they  were  all  uniformly  paid  as  such. 

IV.  He  received  and  obeyeil  the  following  orders : 

"Navy  Department, 
"Bureau  of  Navigation  and  Office  of  Detail, 

"  Washington.  July  ISth,  1881. 
"Sir:   Proceed  to  New  York,  and  report  to  Commodore 
Cooper  for  duty  on  board  the  U.  S.  S.  Quinnebaug,  as  the 
relief  of  Assistant  Engineer  W.  O.  Chrismau. 
"  By  direction  of  the  Secretary  of  the  Naw. 
"Respectfully, 

"Wm.  D.  Whiting, 

'^  Chief  of  Bureau. 
"Cadet-Engineer  L.  B.  Perkins, 

"  U.  JS.  jVary,  Hartford,  Conn.^ 
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"Navy  Department, 
"Bureau  of  Navioation  and  Office  op  Detail, 

"  Waahingtonj  23  Jwtw,  1883. 
"  Sir  :  You  are  hereby  detached  from  the  Naval  Academy  j 
proceed  home,  and  regard  yourself  as  waiting  orders. 
"  By  direction  of  the  Secretary  of  the  Navy. 
"BespectfuUy, 

"J.  G.  Walker, 

^^  Chief  of  Bureau* 
"Naval  Cadet  L.  B.  Perkins, 

"  U.  8,  Navy  J  Annapolis^  Md,^^ 

Y.  Subsequently  he  received  the  notice  and  made  the  reply 
thereto  which  are  set  forth  in  the  opinion  of  the  court. 

It  does  not  appear  that  the  claimant  had  been  guilty  of  any 
misconduct. 

VI.  Thereafter,  during  the  period  of  time  for  which  he  now 
claims  salary,  and  in  accordance  with  the  regulations  of  the 
Navy„  he  reported  himself  monthly,  in  writing,  as  ready  and 
willing  to  perform  any  duty  the  department  might  assign  to 
him  as  a  cadet-engineer,  with  his  address.  He  was  not  assigned 
to  duty  and  lias  received  no  pay. 

Mr.  J.  W,  Douglass  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  Assistant  Attorney- 
General)  for  the  defendants. 


BiCHARDSON,  Ch.  J.,  delivered  the  opinion  of  the  court : 
In  the  case  of  Leopold  v.  The  tJniied  States  (18  C.  Cls.  E.,  546) 
this  court  held  that  cadet-engineers  who  had  finished  their 
four  years'  course  at  the  Naval  Academy,  passed  their  final 
academic  examinations,  and  received  their  diplomas  before  the 
passage  of  the  act  of  August  5, 1882  (22  Stat.  L.,  285),  became 
graduates  and  were  not  made  naval  cadets ;  that  they  are  en- 
titled to  the  pay  provided  by  Revised  Statutes,  section  1556, 
p.  268,  for  cadet-engineers  after  final  academic  examination  and 
until  warranted  as  assistant  engineers,  and  that  the  provisions 
in  said  act  of  1882  for  the  discharge  of  surplus  naval-cadet  grad- 
uates was  prospective  only,  and  not  applicable  to  the  classes 
of  1881  and  1882. 

A  motion  for  a  new  trial  was  made,  and  upon  that  motion  the 
whole  case  was  reargued  and  thoroughly  considered.    The 
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court  nDanimonsly  reafSrmed  its  former  decision  and  overroled 
the  motion. 

"So  appeal  was  taken,  and  the  judgment  of  the  coart  staDds. 

Again^  at  the  present  term,  the  same  qnestious  were  raised, 
argued,  and  recoDsidered  in  Bedgrave's  Case  {ante^  p.  226),  and 
the  same  conclusioDS  were  unanimously  reached  by  the  court. 

The  present  case,  on  principle,  is  precisely  like  those  we  have 
thus  decided,  and  is  ruled  by  them  except  in  one  particular, 
which  alone  was  argued  at  the  trial,  and  which  we  are  now  to 
pass  apou. 

The  claimant  received  the  notice  and  made  the  reply,  which 
are  as  follows : 

"  Navy  Department, 

"  Washington^  June  26,  1883. 
^^  Sm:  Having  successfally  completed  your  six  years'  course 
at  the  United  States  Naval  Academy,  and  having  been  given 
a  certificate  of  graduation  by  the  Academic  Board,  but  not  be- 
ing required  to  fill  any  vacancy  in  the  naval  service  happening 
during  the  year  preceding  your  graduation,  you  are  hereby 
honorably  discharged  from  the  30th  of  June,  1883,  with  one 
year's  sea-pay  as  prescribed  by  law  for  cadet-midshipmen,  in 
accordance  with  the  provisions  of  the  act  of  Congress  approved 
August  6,  1882. 

"  Respectfully, 

"  Wm.  E.  Chandler, 
"  Secretary  of  the  Xavy. 
"  Naval  Cadet  L.  B.  Perkins, 

*^  United  States  Navy^  Annapolis^  MdJ" 

"  Hartford,  Conn.,  July  3, 1883. 

«'  Sir  :  I  have  the  honor  to  acknowledge  the  receipt  of  the 
communication  addressed  to  roe,  dated  Washington,  June  26, 
1883,  advising  me  of  my  discharge  from  the  naval  service  by 
reason  of  the  act  of  August  5,  1882. 

'<  As  the  provisions  of  that  act  authorize  the  discharge  of  no 
one  but  naval  cadets,  and  as  I  graduated  in  1881  as  cadet-en- 
gineer,  and  the  Court  of  Claims  has  unanimously  held  that  we 
are  not  affected  by  those  provisions,  I  am  obliged  to  believe 
that  my  discharge  is  in  error  of  law,  and  hence  without  force 
or  effect. 

"  If  this  be  true,  I  am  legally  in  the  naval  service,  and  have 
no  right  to  a  year's  pay  now  tendered  me  as  naval  cadet.  For 
the  time  being,  therefore,  I  respectfully  decline  to  receive  the 
said  pay,  without  in  any  way  waiving  my  right  to  claim  it  if 
the  decision  of  the  Court  of  Claims  should  be  reversed,  or  if  it 
shall  otherwise  appear  that  I  am  legally  discharged. 
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Oflaloa  of  (he  conrl. 
*<  In  80  doing  I  mean  no  disrespect  to  the  department,  but 
as  a  citizen  and  pnblic  servant  I  feel  boand  to  respect  the  law 
as  constmed  by  the  courts  of  law. 

t«  Very  respectfnily,  yonr  obedient  servant, 

"  Lyman  B.  Pbbkins, 
**  Naval  Cadet,  United  States  Navy. 
*'  Hon.  W.  E.  Chandler, 

"  Secretary  of  the  Navy,  WashingtoUj  2>.  (7." 

On  the  part  of  the  defendants  it  is  contended  that  although 
the  Secretary  of  the  Navy  in  the  notice  of  honorable  discharge 
assigned  as  a  reason  for  it  that  be  acted  under  authority  of  the 
act  of  August  5, 1882,  which  this  court  has  decided  did  not 
confer  such  authority,  still,  if  the  Secretary  otherwise  had  the 
right  to  discharge  the  claimant,  the  order  of  discharge  is  not 
vitiated  by  a  wrong  recital  of  power,  but  is  valid  and  effectual. 
There  is  some  authority  for  this  position  {Kaufman^s  Case^  11 C. 
Cls.  B.,  e^j  669;  Wrighfs  Case,  16  C.  Cls.  R.,  90),  but  without 
passing  upon  it  definitely  we  will  proceed  to  consider  whether, 
under  any  other  authority,  the  Secretary  had  the  right  thus  to 
discharge  the  claimant. 

In  support  of  such  authority  it  is  urged  that  as  cadet-engi- 
neers are  appointed  by  the  Secretary  of  the  Navy  under  the 
provisions  of  Revised  Statutes,  section  1523,  they  may  be  re- 
moved by  him  arbitrarily  under  an  implied  power  incident  to 
the  right  to  appoint.  {Ex  parte  Hennen,  13  Peters,  256;  Keyes 
v.  Hie  United  States,  109  U.  S.  R.,  336;  BUike  v.  The  United 
States,  103  U.  S.  R.,  227 ;  Ware  v.  United  8t4iteSy  4  Wall.,  362 ; 
Corson  v.  United  States,  114  U.  S.  R.,  619;  Avery  v.  Tyring- 
ham,  3  Mass.,  177 ;  4  Opins.  Att'y  Gen.,  603 ;  5  Opins.,  288  ;  9 
Opins.,  313;  10  Opin.,  204.) 

In  1807  it  was  held  by  the  supreme  judicial  court  of  Massa- 
chusetts, Chief  Justice  Parseus  delivering  the  opinion,  that 
^'  it  is  a  general  rule  that  an  office  is  holden  at  the  will  of  either 
party  unless  a  different  tenure  be  expressed  in  the  appointment, 
or  is  implied  by  the  nature  of  the  office,  or  results  from  ancient 
usage." 

In  ex  parte  Hennen  (13  Peters,  259),  the  leading  case  on  the 
subject  in  the  Supreme  Court  of  the  United  States,  decided  in 
1839,  the  court  say  :  "  In  the  absence  of  all  constitutional  pro- 
vision or  statutory  regulation,  it  would  seem  to  be  a  sound  and 
necessary  rule  to  consider  the  power  of  removal  as  incident  to 
the  power  of  appointment." 
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In  curtailment  of  this  implied  power  of  removal  as  incident  to 
the  power  of  appointment,  section  1229  of  the  Revised  Statutes 
provides  that  *^  no  officer  in  the  military  or  naval  service  shall, 
in  time  of  peace,  be  dismissed  from  service  except  upon  and  in 
pursuance  of  the  sentence  of  a  court-martial  to  that  effect,  or  iu 
commutation  thereof.'?  The  claimant  was  never  tried  by  a 
court-martial. 

To  overcome  this  provision  it  is  urged  on  the  part  of  the  de- 
fendants that  the  claimant,  a  cadet-engineer  after  graduation, 
was  not  an  officer  in  the  naval  service. 

In  this  view  we  cannot  concur.  That  a  cadet  engineer  like 
the  claimant  was  a  graduate  and  in  the  naval  service  we  have 
already  decided;  that  he  was  an  officer  is  made  manifest  by  the 
terms  of  the  Constitution,  which  provides  that  '*  Congress  may 
by  law  vest  the  appointment  oif  su<5h  inferior  officers  as  they 
think  proper  in  the  President  alone,  in  the  courts  of  law,  or  in 
the  heads  of  departments."  Congress  has  by  express  enact- 
ment vested  the  appointment  of  cadet-engineers  in  the  Secare- 
tary  of  the  Navy,  and  when  thus  appointed  they  become  officers 
and  not  employ68.  ( United  States  v.  Oermaine^  109  TJ.  S.  R., 
508 ;  Moore  v.  United  States,  95,  U.  S.  R.,  700 ;  United  States  v. 
Eartwell,  6  Wall.,  385.) 

It  is  further  urged  that  this  restriction  of  the  power  of  re- 
moval is  an  infringement  upon  the  constitutional  prerogative 
of  the  Executive,  and  so  of  no  force,  but  absolutely  void. 
Whether  or  not  Congress  can  restrict  the  power  of  removal,  in- 
cident to  the  power  of  appointment,  of  those  officers  who  are 
appointed  by  the  President  by  and  with  the  advice  and  con- 
sent of  the  Senate,  under  the  authority  of  the  Constitution, 
article  2,  section  2,  does  not  arise  iu  this  case  and  need  not  be 
considered. 

We  have  no  doubt  that  when  Congress,  by  law,  vests  the 
appointment  of  inferior  officers  in  the  heads  of  departments, 
it  may  limit  and  restrict  the  power  of  removal  as  it  deems  best 
for  the  public  interest.  The  constitutional  authority  in  Con- 
gress to  thus  vest  the  appointment  implies  authority  to  limit, 
restrict,  and  regulate  the  removal  by  such  laws  as  Congress 
may  enact  in  relation  to  the  officers  so  appointed. 

The  head  of  a  department  has  no  constitutional  prerogative 
of  appointment  to  offices  independently  of  the  legislation  of 
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Congress,  and  by  such  legislation  be  must  be  governed,  not 
only  in  making  appointments,  but  in  all  that  is  incident  thereto. 

It  follows  that  as  the  claimant  was  not  found  deficient  at  any 
examination,  and  was  not  dismissed  for  misconduct  under  the 
provisions  of  Revised  Statutes,  section  1525,  nor  upon  and  in 
pursuance  of  the  sentence  of  a  court-martial  to  that  effect  or  in 
commutation  thereof,  according  to  Revised  Statutes,  section 
1229,  he  is  still  in  office  and  is  entitled  to  the  pay  attached  to 
the  same. 

Judgment  will  be  entered  in  favor  of  the  claimant  for  $100. 

NOTT,  J.,  did  not  sit  in  this  case  and  took  no  part  in  the  de- 
cision. 


THOMAS  BETTS  v.  THE  DISTRICT  OF  COLUMBIA. 

FNo.  88,    Decided  June  1,  1885.  J 
On  the  Proofs. 

The  evidence  shows  that  the  claimant,  a  contractor,  was  overpaid  by  the 
defendant's  aaditor  of  the  District  and  by  the  Board  of  Audit. 
I.  According  to  decisions  heretofore  made  in  other  cases,  the  District  of 
Columbia  may  recover  judgment  on  counter-claim  against  a  claimant 
who  was  overpaid  as  contractor. 

n.  Where  nothing  is  due  from  the  District  to  a  contractor,  it  is  unneces- 
sary to  determine  the  validity  of  assignments  set  np  by  his  assignee 
in  an  intervening  petition.* 

The  Reporters^  statement  of  the  case : 

The  following  are  the  facts  of  this  case  as  found  by  the 
court: 

I.  The  claimant  performed  certain  work  in  the  District  of 
Columbia,  in  the  improvement  of  its  streets,  under  the  direc- 
tion of  the  Commissioners  of  said  District,  for  all  of  which  work 
he  has  been  paid  in  full,  excepting  the  following  retains: 
$356.27,  $43.72,  $6.86,  $44.03,  $7.30,  $322.31,  $51.20,  $29.50, 
$101.76,  aggregating  $962.95,  which  sum  became  due  January 
1, 1876. 

II.  Counter-claim.^On  the  20th  day  of  September,  1871,  the 

*  And  see  Sanders  t.  DUtrici  of  Colutfibia  (ante). 
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claimant  entered  into  a  contract,  No.  99,  with  the  Board  of 
Public  Works  of  the  District  of  Columbia,  for  the  improvement 
of  Ninth  and  Tenth  streets  northeast,  between  certain  limits. 
The  material  parts  thereof  were  as  follows : 

"  Contract  99,  yintk  and  Tenth  streets. 

''This  contract,  made  and  concluded  this  twentieth  day  of 
September,  in  the  year  one  thousandeight  hundred  and  seventy- 
^  one,  by  and  between  Henry  D.  Cooke,  Alexander  R.  Shepherd, 
'  James  A.  Magruder,  A.  B.  Mullett,  and  S.  P.  Brown,  constitut- 
ing and  composing  the  Board  of  Public  Works  of  the  District 
of  Columbia,  of  the  first  part,  and  Thomas  Betts,  of  Washing- 
ton, D.  C,  of  the  second  part,  witnesseth : 

"  First.  That  the  said  partj'  of  the  second  part  has  agreed, 
and  by  these  presents  doth  jigree,  with  the  said  party  of  the  first 
part,  for  the  consideration  hereinafter  mentioned  and  contained, 
and  under  the  penalty  expressed  in  a  bond  bearing  even  date 
with  these  presents  and  hereunto  annexed,  to  furnish,  at  his 
own  proper  cost  and  expense,  all  the  necessary  materials  and 
labor,  and  in  a  good,  firm,  and  substantial  manner  to  grade 
Ninth  and  Tenth  streets  east,  between  Maryland  avenue  and 
H  street  NB.,  in  the  city  of  Washington,  D.  C,  said  grading 
to  be  executed  in  all  respects  in  conformity  with  the  following 
specifications,  to  wit : 

•  •  •  •  •  •  • 

"  Tenth.  It  is  further  agreed  that  the  said  party  of  the  sec- 
ond part  shall  receive  the  following  prices  as  full  compensa- 
tion for  furnishing  all  the  materials  and  labor  which  may  be 
required  in  the  prosecution  of  the  whole  of  the  work  to  be  done 
under  this  agreement,  and  in  all  respects  completing  the  same, 
to  wit :  Grading,  20c.  per  cubic  yard,  which  said  sums  or  prices 
the  said  party  of  the  first  part  shall  pay  to  the  said  party  of 
the  second  part  as  herein  provided." 

III.  On  the  2d  day  of  November,  1871,  the  claimant  entered 
into  another  contract  with  the  Board  of  Public  Works  of  the 
District  of  Columbia,  known  as  No.  167,  for  the  improvement 
of  G  street  northeast.  The  material  parts  thereof  were  as  fol- 
lows: 

"  Contract  167,  G  street. 

"  This  contract,  made  and  concluded  this  the  second  day  of 
November,  in  the  year  one  thousand  eight  hundred  and  sev- 
enty-one, by  and  between  Henry  D.  Cooke,  Alexander  B.  Shep- 
herd, James  A.  Magruder,  A.  B.  Mullett,  and  S.  P.  Brown, 
constituting  and  composing  the  Board  of  Public  Works  of  the 
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District  ot  Golambia,  of  the  first  part,  and  T.  Betts,  of  Wash- 
ington, D.  C,  of  the  second  part,  witnesseth : 

^^  First.  That  the  said  party  of  the  second  part  has  agreed, 
and  by  these  presents  doth  agree,  with  the  said  party  of  the 
first  part,  for  the  consideration  hereinafter  mentioned  and  con- 
tained, and  ander  the  penalty  expressed  in  a  bond  bearing 
even  date  with  these  presents  and  hereunto  annexed,  to  fur- 
nish, at  his  own  proper  cost  and  expense,  all  the  necessary  ma- 
terials and  labor,  and  in  a  good,  firm,  and  substantial  manner 
to  grade  G  street  north,  between  Maryland  avenue  and  Sixth 
street  east,  in  the  city  of  Washington,  D.  O,  said  grading  to 
be  executed  in  all  respects  in  contormity  to  the  specifications 
following,  to  wit : 

•  •••••• 

"  Tenth.  It  is  further  agreed  that  the  said  party  of  the  sec- 
ond part  shall  receive  the  following  prices  as  full  compensation 
for  furnishing  all  the  materials  and  labor  which  may  be  re- 
qaired  in  the  prosecution  of  the  whole  of  the  work  to  be  done 
under  this  agreement,  and  in  all  respects  completing  the  same, 
to  wit :  Grading,  twenty  cents  per  cubic  yard,  which  said  sums 
or  prices  the  said  party  of  the  first  part  shall  pay  to  the  said 
party  of  the  second  part  as  herein  provided." 

IV.  Under  the  provisions  of  contract  99  the  claimant  imme- 
diately commenced  the  grading  of  Ninth  and  Tenth  streets 
between  the  limits  set  out  in  the  contract,  and  from  time  to 
time  received  partial  payments  on  account  of  the  work  that 
he  had  performed. 

V.  On  the  15th  day  of  December,  1873,  the  work  having  then 
been  completed,  a  measurement  of  all  the  work  performed  by 
him  was  made  by  the  engineer  of  the  District,  from  which  it 
appears  that  the  claimant  had  excavated  15,297  cubic  yards  of 
earth  on  Ninth  street  and  ll,377j^  cubic  yards  of  earth  on 
Tenth  street,  and  that  in  the  settlement  of  the  vouchers  for 
this  work  the  auditor  inserted  and  allowed  the  sum  of  30 
cents  per  cubic  yard  instead  of  20  cents,  which  was  the  con- 
tract price,  making  an  overpayment  on  account  of  the  grading 
ui)on  Ninth  street  $1,529.70  and  upon  Tenth  street  $1,137,75, 
and  in  excess  of  the  contract  rates  for  hauling  the  excavation 
away,  upon  Ninth  street  $458,91,  and  upon  Tenth  street  $170.66. 

VI.  On  the  15th  day  of  December,  1873,  the  engineer  also 
made  and  reported  a  measurement  of  the  work  performed  by 
the  claimant  upon  G  street,  under  the  terms  of  contract  No. 
167,  whereby  it  was  found  that  the  claimant  had  excavated 
10,820  cubic  yards  of  earth  from  said  street,  which,  computed 
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at  contract  rates,  woald  yield  the  sum  of  $2,164,  and  that  the 
sum  of  $3,500  had  been  paid  on  account,  and  that  afterwards 
the  said  account  passed  into  the  hands  of  the  Board  of  Audit, 
and  the  said  board,  in  auditing  the  same,  allowed  to  the  claim- 
ant the  sum  of  30  cents  per  cubic  yard  for  the  excavation,  being 
10  cents  in  excess  of  the  contract  price,  and  further  allowed, 
by  mistake,  the  sum  of  $432.80  for  the  hauling  away  of  the 
material  excavated,  making  the  aggregate  of  the  account 
$3,678.80  in  lieu  of  $2,164,  and,  after  deducting  the  sum  of 
$3,500  paid  as  above  stated,  paid  to  the  claimant  the  further 
sum  of  $178.80,  making  the  total  overpayment  on  the  grading 
$1,082 ;  on  the  haul,  $432.80. 

Mr.  Allen  G,  Clark  for  the  claimant. 

Mr.  J.  0.  Fay  (with  whom  was  the  Assistant  Attomeif^ 
General)  for  the  defendant. 

BiOHABDSON,  Ch.  J.,  delivered  the  opinion  of  the  court: 
The  facts  show  that  on  the  whole  case  the  claimant  has  been 
overpaid  by  the  District  on  contracts  for  work  done  to  the  ex- 
tent of  $3,848.87,  and  according  to  the  decisions  heretofore 
made  in  other  cases  the  defendant  is  entitled  to  iudgment 
against  the  claimant  for  that  sum.  (Neitzey^s  Ca^e^  17  G.  Gls. 
E.,  127;  Adamses  Gase^  17  C.  Cls.  R.,  364;  Brown^s  CasCj  17  0. 
Cls.  R.,  420;  Roc?^  Case,  18  0.  Cls.  R.,  217;  Loony^s  Case^  19 
G.  Gls.  R.,230,  affirmed  on  appeal,  112  U.  S.  R.,  258.) 

In  paragraph  xii  of  the  petition  of  Samuel  J.  Ritchie  v.  The 
District  of  Columbia  (Gase  No.  150)  said  Ritchie  claims  by  as- 
signment whatever  money  might  bejfound  due  the  present  claim- 
ant upon  the  contracts  referred  to.  That  paragraph  was  consol- 
idated with  this  case  by  order  of  court  February  2,  1885.  But 
as  we  find  nothing  due  from  the  District,  it  is  unnecessary  to 
determine  the  validity  of  the  assignments  set  up  by  said  Ritchie 
in  his  case.  The  judgment  of  the  court  is  that  the  defendant 
recover  of  the  claimant  the  sum  of  $3,848.87. 
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THE  EASTBKN  BAND  OP  CHEROKEES  V.  THE  UNITED 
STATES  AND  THE  CHEROKEE  NATION. 

[No.  13828.    Decided  June  1,  1885.  J 

On  the  Proofs n 

The  claimants  bring  a  suit  against  the  United  States,  As  trustees,  and  the 
Cherokee  Nation,  as  parties  in  interest.  They  seek  to  participate 
in  the  benefits  of  certain  trust  funds  beld  by  the  government  for 
educational  and  other  purposes.  They  concede  that  they  are  not 
entitled  to  the  custody  of  the  funds  nor  to  share  in  the  lands  of  tho 
nation  west  of  the  Mississippi ;  but  cont-end  that  when  those  lands 
which  were  ceded  by  the  United  States  for  the  use  and  benefit  of 
the  ^*  whole  Cherokee  people"  are  transmuted  into  money,  and  the 
money  is  held  in  trust  by  the  government,  they,  as  a  part  of  the 
Cherokee  people,  are  entitled  to  participate  in  the  benefits  of  tho 
trust.  It  appears  that  the  claimants  are  neither  a  sovereignty,  nor 
a  body  corporate,  nor  an  aggregation  of  individuals;  that  all  tribal 
relations  between  them  and  the  Cherokee  Nation  have  been  sev- 
ered, and  that  they  are  virtually  citizens  of  States  east  of  the  Mis- 
sissippi ;  but  they  claim  authority  to  bring  this  suit  as  an  Indian 
tribe  by  virtue  of  the  Jet  M  March,  1883  (22  Stat.  L.,  p.  585). 

I.  A  fioding  of  facts  is  not  required  in  a  suit  brought  under  an  act  cou-^ 
ferring  equity  jurisdiction.* 

II.  An  agreement  signed  by  delegates  of  the  Cherokee  Nation  and  of  the* 
Western  Cherokees,  without  authority,  authorizing  the  North  Car- 
olina Cherokees  to  participate  in  the  benefits  of  a  treaty  which 
those  delegates  had  just  concluded  with  the  United  States,  cannot 
be  enforced  unless  ratified. 

III.  The  Cherokees  who  remained  east  of  the  Mississippi  after  the  re- 

moval of    the  nation  thereby  severe<l  their  connection  with  the 
Cherokee  Nation. 

IV.  The  North  Carolina  Chefttkees  were  not  made  parties  to  the  Chero- 

kee IVeatif  1846  (9  Stat.  L.,  p.  871),  and  were  not  regarded  by  the 
treaty-making  power  as  forming  a  part  of  the  Cherokee  Na^jiou. 

y.  Article  10  of  the  Cherokees  Treaty  1846  was  inserted  to  satisfy  the 
North  Carolina  Cherokees  that  certain  claims  then  presented  by 
them  shonld  not  be  abridged  by  the  treaty. 


•And  see  Harvey  <f'  Lireey^s  Case  (U.  S.  R.,  — ),  recently  decided,  where 
the  Supreme  Court,  after  overruling  the  decision  of  this  court,  itself  assessed 
the  damages^from  the  evidence  in  the  record. 
2286  C  CLS 29 
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Vr.  Article  1  of  the  Treaty  1846,  securing  the  lands  west  of  the  Missis- 
sippi to  '^  the  whole  Cherokee  ptopley  for  their  common  uee  and  benefit^'*'' 
referred  to  the  three  parties  into  which  the  Cherokee  Nation  was 
then  divided,  and  not  to  iudividaal  Cherokees  who  remained  east 
of  the  Mississippi. 

VII.  The  Cherokee»  east  of  the  Mississippi  do  not  fonn  a  tiatiou.  Their 
organization  by  the  Indian  Office  under  the  name  of  the  Eastern 
Baud  was  for  the  purpose  of  facilitating  business  with  the  govern- 
ment, and  is  at  most  a  social  organization. 
VIII.  The  Cherokee  Nation,  as  litigauts,  have  a  right  to  stand  apon  their 
treaties  in  relation  to  the  funds  in  suit,  and  neither  an  act  of  Con- 
gress nor  the  i>roceeding8  of  the  political  departments  of  the  gov- 
eroraent  can  tak^  away  their  vested  rights  guaranteed  by  treaty. 

IX.  The  Ea^stern  Band  of  Cherokees  have  neither  rights  nor  eqnittes  in 
the  funds  held  by  the  United  States  in  trust  for  the  Cherokees  west 
of  the  Mississippi. 


The  Reporters*  statement  of  the  case : 

The  following  are  the  facts  as  found  by  the  court: 
I.  The  claimant's  .organization  and  constitution  are  shown 
by  the  following  proceedings  from  their  records : 

'*  Chboah,  December  10,  1868. 

**In  general  council  assembled  of  the  Eastern  Cherokees, 
being  desirous  of  holding  our  general  councils  in  some  organ- 
ized and  established  manner  andunder  a  like  form  as  other  tribes 
of  Indians  who  are  desirous  of  adopting  a  republican  form  of 
government,  and  restricting,  controlling,  and  compensating  our 
rules,  do  hereby  enact  as  follows: 

'<  That  hereafter  each  Cherokee  settlement  or  town  shall  be 
entitled  to  one*  delegate  for  each members  of  such  settle- 
ment who  shall  represent  them  in  general  council,  and  that 

said  general  council  shall  meet  once  in  each  year,  on of ; 

that  said  general  council  shall,  from  their  number,  when  con- 
vened, elect  one  of  their  number  who  shall  be  chairman  or 
president  of  said  council,  and  who  shall  be  president  or  chief 
of  said  Eastern  Cherokees  for  the  term  of  time  so  directed  by 
said  council,  not  exceeding  four  years ;  and  in  case  of  choice  each 
settlement  may  i)etition  said  council  in  writing  upon  any  sub- 
ject. Said  council  shall  have  power  to  elect  a  secretary  and 
interpreter  of  the  council  and  marshal  of  the  nation,  and  fix 
the  duties,  compensation  of  the  same. 

"  8aid  council  shall  have  the  power  to  prepare  and  adopt 
by-laws  and  rules  for  general  government  of  the  people  and  the 
duties  of  each  national  ofticer,  and  also  the  compensation  of 
said  cMDUMcil,  and  assess  the  national  funds  and  property  to  pay 
the  same. 


Eastern  Band  Oherokees  v.  F.  S.  et  al.        451 


Beporters*  tt«t«MeBt  of   the  cAte. 

^'Said  Goancii  may  prepare  by-laws  and  police  regnlations 
and  other  rules,  aud  sabmit  the  same  to  the  nation  in  general 
council  assembled,  and  a  majority  vote  shall  adopt  or  refect  the 
same.  They  shall  also  prepare  a  system  of  schools  in  each  set- 
tlement, and  provide  for  the  election  of  a  superintendent  or 
board  of  trustees  who  shall  organize  the  same  in  accordance 
with  said  regulations. 

^'  Said  council  may,  in  their  discretion,  fix  a  place  and  day  or 
days  for  holding  a  national  fair,  where  each  person  may  present 
samples  of  grain,  stock,  weaving,  knitting,  spinning,  needle- 
work, butter,  and  any  article  of  agricultural  product  or  fruit 
and  domestic  or  mechanical  product,  and  also  a  measured 
proven  amount  of  crop  per  acre,  and  the  numbers  of  acres  culti- 
vated in  any  crop,  and  fix  committees  to  grant  premiums  thereon, 
aud  name  the  same,  and  one  premium  for  the  best  general 
system  of  farming,  to  be  shown  by  general  statement. 

*MoHN  Waynona,  Chairman. 

''  Attest : 

"  N.   J.   SlOTH, 

"  Clerk  of  Committee  and  Council P 

"  DEOEMBElt  1,  1870. 

*'  The  council  met  pursuant  to  adjournment  aud  proceeded 
to  business. 

"  The  election  of  principal  and  second  chief  was  then  opened 
and  held,  and  resulted  in  theelection  of  Flying  Squirrel  orCallee- 
high  as  principal  chief,  and  John  Jackson  Oo  wah-tun-tee  as 
second  chief. 

*'  The  following  form  of  government  was  referred  to  the  com- 
mittee and  report  favorable. 

'•  It  was  then  moved  and  seconded  that  the  constitution  be 
adopted  by  the  council,  which  was  unanimously  adopted  as 
follows : 

^'  1st.  Whereas  the  legal  representative  or  councilmen  of  the 
different  towns  or  settlements  of  the  Eastern  Band  of  the  Cher- 
okee Indians  have  this  day  and  date,  at  the  place  aforemen- 
tioned, met,  according  to  general  agreement  and  understanding. 

'•2d.  Said  council  be,  and  is  hereby,  duly  authorized  and  em- 
powered by  representation,  as  rhe  undersigned  showeth,  to  pro- 
vide for  the  common  interest  and  enact  measures  by  which  the 
aforesaid  band  of  Indians  may  be  represented  in  prosecuting 
and  defending  all  matters  i>ertaining  to  or  touching  the  interest 
of  said  band  of  Indians  with  the  United  States  Government,  or 
State  or  States,  or  individuals  of  the  United  States,  inw  hat- 
ever  relation  said  interest  may  be:  Provided^  That  nothing 
herein  be  so  construed  as  an  abrogation  of  any  rights,  claim,  or 
claims  of  any  individual  or  individuals  of  said  band  to  the  leg- 
islation of  said  council  as  common  property. 

"3d.  All  members  constituting  the  aforesaid  council  shall 
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be,  aud  they  are  hereby,  gov^erned  aud  bound  by  all  acts  passed 
in  council  of  delegates  aud  approved  by  the  chief. 

'<4tb.  All  acts  done,  made,  and  confirmed  in  grand  council 
as  aforestated  shall  be  an  eflfectual  and  binding  upon  all  mem- 
bers belonging  to  or  constituting  the  aforesaid  band  as  a  band 
in  all  matters  held  in  common  or  pertaining  to  the  common  in- 
terests of  said  band,  aud  not  otherwise. 

"6th.  Provided,  further,  that  there  be  and  the  council  is 
hereby  authorized  to  appoint  annual  session  for  holding  grand 
councils  at  such  place  and  time  as  they  may  designate  and  de- 
termine on,  and  no  called  or  appointed  council  otherwise  held 
shall  be  held  valid  or  binding  upon  the  aforesaid  band  or  the 
subjects  thereof,  unless  the  chief,  in  his  judgment  and  reason, 
thinks  the  interest  of  said  band  demands  or  justifies  such  called 
or  appointed  council. 

*'Al80  that  there  be  ordered  a  stated  election  to  be  held  in 
each  town  or  settlement  for  the  purpose  of  electing  first  and 
second  chief,  whose  power  and  right  of  governing  shall  extend 
over  the  whole  band  of  Eastern  Gherokees  for  and  not  exceed- 
ing the  term  of  two  ,>ears.  Also  for  the  electing  all  subaltern 
ofiicers  to  legally  constitute  the  aforesaid  annual  council.  The 
said  subordinate  term  of  oflice  shall  not  exceed  one  year,  only 
by  the  annual  election  of  the  band.  The  right  of  vote  by  which 
said  band  ^hall  be  governed  shall  be  exclusive  and  consist  only 
of  its  male  members  of  sixteen  years  of  age  and  upwanls. 
And  the  aforesaid  officers  so  elected  shall  have  the  exclusive 
right  to  govern  and  rule,  and  all  the  acts  done,  made,  or  had 
by  said  officers  for  the  term  elected  shall  be  held  binding  and 
in  full  force  upon  said  band.  The  aforesaid  chiefs  so  elected 
shall  have  no  power  nor  hold  any  right  of  jurisdiction  to  enact 
or  enforce  laws  within  themselves  over  the  band  of  which  he 
presides  as  chief,  but  in  all  cases  or  interests  conflicting  or 
touching  the  common  right  of  said  band  the  legal  representa- 
tives shall  be  duly  notified  by  the  chief  and  the  legislative 
body  assembled. 

"AMENDMENTS  TO  THE  CONSTITUTION  OF  THE  EASTERN  BAND 
OF   CHEROKEE  INDIANS. 

"  The  Eastern  Band  of  Gherokees  having  again  reunited  aud 
become  one  body  politic  under  the  style  and  title  of  the  East- 
ern Baud  of  Gherokees, 

"  Therefore,  We  the  people  of  the  Eastern  Band  of  the  Cher- 
okee Indians,  in  annual  council  assembled,  in  order  to  establish 
justice,  insure  tranquility,  promote  the  common  welfare,  and  to 
assure  to  ourselves  and  our  posterity  the  blessings  of  freedom, 
acknowledging  with  humility  and  gratitude  the  goodness  of 
the  Sovereign  Euler  of  Universe  in  permitting  us  so  to  do,  and 
imploring  His  aid  and  guidance  in  its  accomplishments,  do 
ordain  and  establish  these  amendments  to  the  constitution  for 
the  government  of  the  Eastern  Band  of  Gherokee  Indians : 
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"Section  1.  The  power  of  the  Eastern  Band  of  the  Chero- 
kee Indians  shall  be  divided  into  two  distinct  departments,  the 
executive  and  the  leg^islative ;  the  executive  to  consist  of  the 
first  and  second  chief  and  the  legislative  of  the  council. 

"Article  3. 

"  Section  1.  The  legislative  power  shall  be  vested  in  a  coun- 
cil, and  all  enactments  of  the  council  shall  be  signed  by  the 
chairman  of  the  council,  approved  by  the  principal  chief;  and 
iu  all  their  deliberations  the  vote  shall  be  taken  by  yeas  and 
nays,  unless  otherwise  directed  by  the  council. 

"  Sec.  2.  That  each  member  of  the  annual  council  before  he 
takes  his  seat  to  transact  any  business  of  the  council  shall  take 
the  following  oath  (or  affirmation):  I,  A  B,  do  solemnly  swear 
(or  affirm)  that  I  have  not  obtained  my  selection  or  appoint- 
ment as  a  member  of  this  council  by  bribery  or  any  undue  or 
unlawful  means  or  duress  or  fraud  used  by  myself  or  others 
by  my  desire  or  approbation  for  that  purpose;  that  I  consider 
myself  constitutionally  qualified  as  a  member  of  this  council, 
and  that  on  all  questions  and  measures  which  may  come  before 
me  I  will  so  give  my  vote  and  so  conduct  myself  as  in  my 
judgment  shall  appear  most  conducive  to  the  interest  and  pros- 
perity of  the  Eastern  Band  of  the  Cherokee  Indians,  and  thai 
I  will  bear  true  faith  and  allegiance  to  the  same,  and  to  the 
utmost  of  my  ability  and  power  observe,  conform  to,  and  defend 
the  constitution  thereof. 

"Sec. 3.  Noperson shall beeligibletoanyofficeorappointment 
of  honor,  profit,  or  trust,  or  seat  in  the  council,  who  shall  have 
aided  or  abetted,  counseled  or  encouraged,  any  person  or  per- 
sons guilty  of  defrauding  the  Eastern  Band  of  the  Cherokees,  or 
who  may  hereafter  aid  or  abet,  counsel  or  encourage,  any  pre- 
tended agents  or  attorneys  in  defrauding  the  Eantern  Band  of 
Cherokees. 

"Sec.  4.  The  annual  council  to  make  all  rules  and  regula- 
tions which  they  shall  deem  necessary  and  proper  for  the  good 
of  the  band  which  shall  not  be  contrary  to  this  comtitutian. 

"  Sec.  6.  It  shall  be  the  duty  of  the  annual  council  to  pass 
such  rules  and  regulations  as  may  be  necessary  and  proper  to 
decide  differences  by  arbitration,  to  be  appointed  by  the  parties 
who  may  choose  that  summary  mode  of  settlement 

"Article  4. 

"Section  1.  The  supreme  executive  power  of  this  band 
shall  be  vested  in  a  principal  chief,  who  shall  be  styled  Princi- 
pal Chief  of  the  Eastern  Band  of  the  Cherokee  Indians. 
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"  The  principal  chief  shall  hold  his  office  for  four  years  and 
shall  be  elected  by  the  male  members  of  the  Eastern  Baud  of 
the  Cherokee  Indians  of  sixteen  years  of  a^e  and  upwards. 

"  Sec.  2.  No  person  shall  be  eligible  to  the  office  of  princi- 
pal chief  except  he  be  of  the  Cherokee  Indian  blood  and  a 
member  of  the  Eastern  Band  of  the  Cherokee  Indians;  neither 
shall  any  person  be  eligible  to  that  office  who  shall  not  have 
attained  the  age  of  thirty -five  years,  nor  shall  any  person  be 
eligible  to  a  seat  in  the  annual  council  of  the  Eastern  Bantl  ex- 
cept he  be  of  Cherokee  Indian  blood  and  a  member  of  the  East- 
ern Band  of  the  Cherokee  Indians. 

'*  JSec.  3.  The  annual  council  may,  in  case  of  removal,  death, 
resignation,. or  disability  of  both  the  principal  and  assistant 
principal  chief,  declare  what  officer  shall  then  act  as  princi])al 
chief,  until  their  disabilities  be  removed  or  a  principal  chief  be 
elected. 

"  Sec.  4.  The  principal  chief  and  assistant  principal  chief 
shall,  at  stated  times,  leceive  for  their  services  a  compensation 
which  shall  neither  be  increased  nor  diminished  during  the 
period  for  which  they  shall  have  been  elected. 

"Sec.  5.  Before  the  principal  chief  enters  upon  the  execu- 
tive duties  of  his  office  he  shall  take  the  following  oath  or 

affirmation :  I, ,  do  solemnly  swear  (or  affirm) 

that  I  will  laithfully  execute  the  duties  of  principal  chief  of 
the  Eastern  Band  of  the  Cherokees,  and  will,  to  the  best  of 
ray  ability,  preserve,  protect,  and  defend  the  constitution  of 
the  Eastern  Band  of  Cherokee  Indians. 

"  Sec.  6.  He  may  on  extraordinary  occasions  convene  the 
council  at  such  place  as  the  annual  council  may  designate  as 
the  seat  of  government. 

'<Sec.  7.  He  shall  from  time  to  time  give  to  the  annual  coun- 
cil information  as  to  the  state  of  affairs  of  the  Eastern  Band,  and 
recommend  to  their  consideration  such  measures  as  he  may 
think  expedient. 

'*  Sec.  8.  He  shall  take  care  that  the  rules  and  regulations 
of  the  council  are  faithfully  executed. 

"  Sec.  9.  It  shall  be  his  duty  to  visit  the  different  towns  and 
settlements  at  least  once  in  two  years. 

"Sec.  10.  Members  of  the  annual  council,  executive,  and  all 
officers  shall  be  bound  by  oath  to  support  the  constitution  of 
the  band. 

"  Sec.  11 .  The  members  of  the  annual  council  shall  be  chosen 
for  the  term  of  two  years. 

"  Sec.  J  2.  The  treasurer  of  the  Eastern  Band  shall  be  chosen 
by  the  annual  council  for  a  term  of  four  years ;  the  treasurer 
shall,  before  entering  upon  the  duties  of  Lis  office,  give  bond 
to  the  band,  with  sureties,  to  the  satisfaction  of  the  annual 
council,  for  the  faithful  discharge  of  his  trust. 

"  Sec.  13.  No  moneys  shall  be  drawn  from  the  treasury  but 
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by  warrant  from  the  principal  chief  and  in  consequence  of  ap- 
propriations made  by  the  council. 

"  Sec.  14.  It  shall  be  the  duty  of  the  treasurer  to  receive  all 
public  moneys  and  to  make  a  regular  statement  and  account 
of  the  receipts  and  expenditures  of  all  public  moneys  at  the  ses- 
sion of  the  annual  council. 

"  Abticle  6. 

"  Section  1.  No  person  who  denies  the  being  of  a  God  or  a 
future  state  of  reward  and  punishment  shall  hold  any  office  in 
the  civil  department  of  the  Eastern  Band  of  Cherokee  Indians. 

"  Sec.  2.  The  free  exercise  of  religious  worship  and  serving 
Crod,  without  distinction,  shall  forever  be  enjoyed  within  the 
limits  of  the  Eastern  Band,  provided  that  this  liberty  of  con- 
science shall  not  be  so  construed  as  to  excuse  acts  of  hceutious- 
ness  or  justify  practices  inconsistent  with  the  peace  and  safety 
of  the  Eastern  Band  of  the  Cherokees. 

"  Sec.  3.  When  the  annual  council  shall  determine  the  ex- 
pediency of  appointing  a  delej»ation  for  the  purpose  of  trans- 
acting business  with  the  government  of  the  United  States,  the 
principal  chief  shall  recommend  and,  by  the  advice  and  consent 
of  the  annual  council,  appoint  and  commission  said  delegates 
^accordingly  on  all  matters  of  interest  touching  the  rights  of 
the  Eastern  Band  which  may  require  the  attention  of  the 
United  States  government.  The  principal  chief  shall  keep  up 
a  friendly  correspondence  through  the  medium  of  its  proper 
officers. 

''  Sec.  4.  The  commissions  shall  be  in  the  name  and  by  the 
authority  of  the  Eastern  Band  of  the  Cherokee  Indians,  and 
be  sealed  with  the  seal  of  the  probate  judge  in  the  county 
wherein  the  council  is  held,  signed  by  the  chairman,  attested 
by  the  clerk  of  the  council,  and  approved  by  the  principal 
chief. 

"Sec  5.  Keligion,  morality,  and  knowledge  being  necessary 
to  good  government,  the  preservation  of  liberty,  and  happiness 
of  mankind,  schools  and  the  means  of  education  shall  forever 
be  encouraged  and  cherished  by  the  Eastern  Band  of  Cherokee 
Indians. 

"  Sec  6.  The  annual  council  may  prepare  such  amendments 
as  two-thirds  of  council  may  deem  expedient,  and  such  amend- 
ments shall  not  be  passed  until  the  meeting  of  the  next  annual 
council.  And  to  the  protection  and  preservation  of  this  con- 
stitution we  mutually  pledge  our  lives,  our  fortunes,  and  our 
sacred  honor. 

''  Article  6. 

"  Section  1.  The'council  shall  consist  of  two  members  from 
each  town  or  settlement  having  a  population  of  100  souIh,  and 
when  a  town  or  settlement  shall  exceed  200  souls  it  shall  have 
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an  additioQal  natnber:  Provided,  That  when  any  town  or  set- 
tlement shall  have  less  than  100  soals  it  shall  be  entitled  to  one 
member. 

^^  Sec.  2.  All  male  Cberokees,  or  persons  of  Cherokee  blood, 
and  all  persons  who  have  intermarried  with  Gherokees,  or  those 
of  Cherokee  blood  who  shall  have  attained  the  age  of  sixteen 
years,  shall  vote  at  all  public  elections. 

^'  Sec.  3.  The  annual  grand  council  at  its  annual  session  shall 
appoint  two  suitable  persons  as  judges,  to  hold  all  public  elec- 
tions at  the  various  towns  or  settlements,  and  the  certificate  of 
such  judge  shall  be  evidence  of  his  election  or  selection:  Pro- 
videdj  That  when  no  election  is  held  or  selection  made  in  any 
town  or  settlement  any  person  or  persons  may  represent  such 
town  or  settlement  by  producing  a  certificate  or  authority  from 
a  majority  of  the  souls  of  said  town  or  settlement :  Provided 
further^  That  the  certificate  or  authority  shall  contain  the  name 
of  the  souls  they  represent ;  and,  further,  that  elections  shall  be 
held  on  the  first  Thursday  in  September  for  all  officers  and  coun- 
cilmen  as  the  constitution  prescribes. 

^'  Sec.  4.  There  shall  be  an  executive  council,  consisting  of 
the  principal  chief,  assistant  chief,  and  three  associates,  who 
shall  be  nominated  by  the  principal  chief  and  confirmed  by  the 
council. 

^^  Sec.  5.  The  grand  council  shall  be  held  after  the  present 
session,  annually,  to  be  convened  on  the  first  Monday  in  Octo- 
ber, at  such  place  as  may  be  designated  by  the  grand  council, 
in  case  of  emergency  by  the  principal  chief. 

^^Sec.  6.  The  grand  council  at  its  annual  session  shall  be 
called  together  by  the  assistant  chief  and  organized  by  the  elec- 
tion of  chairman  and  clerk;  and  in  case  of  death,  resignation, 
inability,  or  for  any  other  cause  said  second  chief  does  not  act, 
then  any  member  of  the  executive  council  may  organize  the 
council. 

"  Sec.  7.  The  otticers  of  the  grand  council  shall  consist  of  a 
chairman,  assistant  chairman,  first  and  second  clerk,  interpre- 
ter, marshal,  messenger,  and  doorkeeper. 

^^Sec.  8.  The  oaths  of  principal  chief,  councilmen,  and  clerks 
may  be  administered  by  any  officer  of  the  government  of  North 
Carolina  or  the  United  States  government  authorized  to  admin- 
ister oaths. 

'*  Sec.  9.  No  person  who  may  be  convicted  of  felony  shall  be 
eligible  to  any  office  or  appointment  of  honor,  profit,  or  tmst 
within  the  Eastern  Band  of  Cherokee  Indians. 

*'  Sec.  10.  The  grand  council  may  by  commission  provide  for 
the  purchase  of  lauds  for  the  Eastern  Band  of  the  Cherokee 
Indians:  Provided,  That  any  commission  provided  for  under  this 
ordinance  may  be  nominated  by  the  principal  chief  and  con- 
firmeil  by  the  grand  council :  Provided  further ^  That  no  act  of 
commission  shall  be  construed  to  interfere  with  or  in  any  man- 
ner impair  the  rights  of  individual  members  of  said  band. 
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<*Sbc.  11.  Tlie  ^raad  coancil  shall,  by  appropriate  legisla- 
tion, provide  a  public-school  system  for  the  Eastern  Band  of 
the  Cherokee  Indians. 

"  Sec.  12.  The  principal  chief  shall  have  the  right  of  veto 
upon  all  acts  or  resolutions  enacted  by  the  annual  or  called 
council  of  the  band :  Frtwided^  That  tlie  veto  power  shall  not 
hold  good  over  a  two-thirds  vote  of  the  grand  council. 

^*Seg.  13.  The  style  of  the  grand  council  of  the  Eastern 
Band  of  Cherokee  Indians  shall  be — 

<^  Be  it  enacted  by  the, grand  council  of  the  Eastern  Band 
of  Cherokees. 

*'J.   W.   HiLDEBBBAND. 
<*T.  Z.  P.  Bnola, 

Chairma7i. 

**Attest : 

"John  G.  Tatham, 

**  Secretary  of  Council. 
"Henby  Smith, 

*'  Interpreter. 
^'Approved. 

'*LoYD  K.  Welch, 
"  Principal  Chief  Eastern  Band  of  Cherokee  Indians. 
*K/HEOAH  Council  Gbound, 

"  October  13,  1875.» 

The  organization  is  composed  of  persons  residing  mostly  in 
North  Carolina,  members  and  descendants  of  the  members  and 
subjects  of  the  Cherokee  Nation  who  did  not  remove  with 
their  brethren  to  the  Indian  Territory,  west  of  the  Mississippi 
River,  but  who  remained  east.  The  number  of  Indians  who 
remained  immediately  after  the  general  removal  incident  to 
the  treaty  of  1835-'36  (7  Stat.  L,,  478)  was  between  1,100  and 
1,200,  some  of  whom  have  since  joined  the  nation  west.  The 
latest  census  of  the  Indians  residing  east  is  shown  by  finding  vii. 
The  organization  was  effected  at  the  suggestion  of  the  agent 
of  the  United  States  sent  down  to  take  the  census  of  the  East- 
ern Cherokees  required  by  the  act  of  July  27,  1868,  ch.  259 
(15  Stat.  L.,  228),  so  that,  as  he  informed  them,  they  could  trans- 
act business  with  the  United  States  government.  Exactly 
what  organization  or*organizations  existed  previously  to  the 
foregoing  does  not  appear.  Tbe  Indians  in  North  Carolina 
generally  kept  themselves  together,  separated  from  the  whites, 
and  to  some  extent  and  at  some  periods  in  bands,  with  a  chief 
and  headmen,  holding  councils  or  meetings  oc<rasionally  for  the 
purpose  of  sending  delegates  to  Washington  to   look    after 
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their  moueyed  interests,  aud  for  the  purpose  of  trying  to  pre- 
vail npon  the  )>eople  to  live  in  peace  and  as  orderly  people, 
aud  for  other  purposes.  But  when  and  how  the  chief  was 
chosen,  or  what  wa-a  the  authority  of  their  councils  or  meetings, 
or  when  they  were  first  held,  or  how,  or  how  frequently  they 
were  held,  does  not  appear.  They  are  registered  and  have 
voted  at  elections  in  North  Carolina  and  pay  taxes  on  their 
real  aud  personal  property.  The  common  lands  of  the  band 
are  held  by  the  Commissioner  of  Indian  Aifairs  in  trust  for 
the  band,  and  are  assessed,  the  unoccupied  land  against  the 
chief  for  the  band,  and  the  occupied  land  against  the  persons 
who  occupy  them. 

II.  All  the  per  capita  money  mentioned  in  article  12  of  the 
treaty  of  1835-'36  (7  Stat.  L.,  478),  and  all  the  removal  and  sub- 
sistence money  ($53.33  to  each  person)  mentioned  in  article  8, 
have  been  paid  (or  funded  in  part)  by  the  United  States,  in  the 
manner  provided  b^*  thefollowing  acts  of  Congress,  and  as  shown 
by  the  public  documents  hereinafter  mentioned;  as  to  that 
money  there  is  now  no  controversy:  Act  of  July  29, 1848,  sec- 
tions 4  and  5,  9  Stat.  L.,  264 ;  act  of  August  7, 1848,  9  Stat.  L., 
339 ;  act  of  Sejitember  30,  1350,  9  Stat.  L.,  556,  line  16;  act  of 
February  27,  1859,  9  Stat.  L.,  572 ;  act  of  March  3,  1851,  9 
Stat.  L.,  617  ;  act  of  February  27,  1851,  9  Stat.  L.,  573 ;  act  of 
May  31,  1854,  10  Stat.  L.,  291 ;  act  of  August  4,  1854, 10  Stat. 
L.,  558;  act  of  July  31,  1854, 10  Stat.  L.,  300;  act  of  March  3, 
1855, 10  Stat.  L.,  700;  act  of  August  18,  1856,  11  Stat.  L.,  92  ; 
act  of  June  14,  1858,  II  Stat.  L.,  362;  act  of  July  27,  1868,  15 
Stat.  L.,  228 ;  act  of  March  3,  1875,  18  Stat.  L.,  447 ;  act  of 
August  15,  1870,  19  Stat.  L.,  197 ;  act  of  March  3,  1877,  19 
Stat.  L.,  291. 

Said  per  capita  money  had  not  been  paid,  and  no  adjustment 
of  the  amount  of  the  per  capita  money,  and  no  final  settle- 
ment and  determination  as  to  exactly  what  individuals  should 
be  included  among  those  entitled  to  the  removal  and  subsist- 
ence money,  had  been  reached  at  the  date  of  the  treaty  of  1846 
(9  Stat.  L.,  871). 

III.  No  part  of  the  sum  of  $214,000  arising  from  the  com* 
muation  of  the  previously  existing  permanent  annuity  of 
$10,000,  mentioned  in  article  11  of  the  treaty  of  183&-'36  (7 
Stat  L.,  483),  has  been  paid  to  the  present  claimant  in  its  organ- 
ized capacity,  nor  to  any  of  the  Cherokee  Indians  who  have 
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remained  east  of  the  Mississippi  River.  And  they  have  re- 
ceived DO  part  of  the  funds  arising  from  the  sale  by  the  Cherokee 
Nation  of  any  of  the  lauds  ceded  to  it  by  the  United  States 
west  of  the  Mississippi  River  under  the  treaties  of  1828  (7  Stat. 
L.,  310),  of  1833  (7  Stat.  L.,  416),  of  1835-'36  (7  Stat.  L.,  478), 
of  1846  (9  Stat.  L.,  871). 

IV.  The  Cherokee  Nation,  made  defendant  in  this  action  by 
the  act  of  March  3,  188;)  (ch.  141,  22  Stat.  L.,  585),  is  organized 
and  exists  by  virtae  of  the  treaties  and  laws  of  the  United 
States  and  its  own  constitution  and  laws.  Its  history,  powers, 
and  jurisdiction,  and  the  composition  of  membership,  are  shown 
thereby,  and  by  the  public  documents  hereinafter  mentioned 
and  the  public  history  of  the  country. 

V.  The  permanent  annuity-fund  money,  $214,000,  mentioned 
in  article  11  of  the  treaty  of  1835-'36,  and  referred  to  in  find- 
ing iii,  was  appropriateil  by  Congress  by  the  act  of  July  2, 
1836  (5  Stat.  L.,  73),  and  has  been  invested,  and  the  investments* 
thereof  are  now  held  by  the  United  States  in  trust.  The  net 
income  of  these  investments  has  been  annually  paid  to  such 
person  or  persons  as  have  been  authorized  or  appointed  by 
the  Cherokee  Nation  to  receive  the  same.  (Treaty  of  1835-'30, 
art.  10,  7  Stat.  L.,  482  ;  constitution  of  the  Cherokee  Nation  of 
1827,  art.  4,  sec.  25,  p.  126 ;  constitution  of  1839,  art.  4,  sec.  24, 
p.  12 ;  act  of  Congress  of  March  3, 1875,  ch.  132,  sec.  1, 18  Stat. 
L.,  448 ;  public  documents.) 

VI.  Under  the  provisions  of  the  treaty  of  July  19,  1866  (14 
Stat.  L.,  79 J),  articles  XV,  xvi,  xviii,  many  sales  of  tracts  of  land 
have  been  made  from  the  domain  ceded  to  the  Cherokee  Nation 
tinder  the  treaties  of  1828,  1833,  1835-'36,  and  1846,  and  the 
proceeds  thereof  have  been  invested  as  provided  in  article 
xxm  of  the  treaty  of  1866.  (Act  of  May  11,  1872, 17  Stat.  L., 
98;  act  of  June  5, 1872, 17  Stat.  L.,  228;  act  of  February  28, 1877, 
19  Stat.  L.,  265;  act  of  March  3,  1875,  18  Stat.  L.,  451;  act  of 
June  16,  1880,  21  Stat.  L.,  248;  act  of  March  3, 1881,  21  Stat. 
L.,  422;  act  of  March  3,  1883,  22  Stat.  L.,  624;  public  docu- 
ments.)   The  remainder  of  the  lands  are  unsold. 

Out  of  these  investments  of  these  trust  funds  payments  have 
been  made  to  the  Cherokee  Nation  under  the  provisions  of 
said  article  xxm  and  the  following  acts  of  Congress :  Act  of 
February  14,  1873,  sec.  4,  17  Stat.  L.,  462 ;  act  of  March  3, 
1875,  ch.  132,  sec.  13,  18  Stat.  L.,  451 ;  act  of  June  16,  1880, 
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21  Stat.  L.,  248;  act  of  March  3, 1883,  ch.  14i,  22  Stat.  L., 
624.  There  is  still  remainiag  a  large  fund  thus  invested  and 
held  by  the  United  States  in  trust.  The  net  income  of  said 
fund  thus  invested  has  been  annually  paid  to  the  Cherokee 
Nation,  under  the  provisions  of  said  article  xxiii,  the  treasurer 
thereof  having  received  the  same  according  to  the  terms  of  the 
nation's  constitution. 

Yil.  At  the  time  of  taking  the  latest  census  of  the  Cherokee 
Nation  (A.  D.  1880)  there  were  20,336  persons  belonging  thereto. 
Of  this  number  4,428  are  adopted,  being  whites,  other  Indians, 
and  colored  persons.  At  the  time  of  taking  the  latest  census 
of  the  Cherokee  Indians  residing  east  of  the  Mississippi  River 
alleged  to  belong  to  claimant's  band  (A.  D.  1883),  there  were 
2,956  persons.  This  census  was  taken  by  an  agent  appointed 
by  the  Secretary  of  the  Interior  under  the  provisions  of  the  act 
of  August  7, 1882  (22  Stat.  L.,  328),  and  the  act  therein  referred 
to  of  July  27, 1868  (15  Stat.  L.,  228),  and  was  approved  by  the 
Secretary  and  the  Commissioner  of  Indian  Affairs.  It  shows 
the  residences  of  said  Indians  as  follows :  1,881  in  North  Caro- 
lina, 758  in  Georgia,  213  in  Tennessee,  71  in  Alabama,  3  in 
South  Carolina,  11  in  Kentucky,  8  in  New  Jersey,  5  in  Virginia, 
1  in  Illinois,  3  in  Kansas  at  present,  1  in  Colorado  at  present, 
1  in  California  at  present. 

VIII.  The  following  public  documents  and  printed  volumes 
were  cited  and  relied  upon  for  the  historical  facts  involved  in 
the  case,  and  are  made  part  of  the  findings  of  fact:  Ex.  Doc.  H. 
of  R.  No.  104,  first  session  Twentieth  Congress ;  Doc.  No.  71, 
H.  of  R.,  first  session  Twenty-third  Congress;  Ex.  Doc.  H.  of 
R.  No.  286,  first  session  Twenty -fourth  Congress;  Doc.  No.  99, 
H.  of  R.,  first  session  Twenty-fifth  Congress;  Ex.  Doc.  Senate 
No.  120,  second  sesson  Twenty-fifth  Congress;  Report  No.  391, 
H.  of  R.,  first  session  Twenty-eighth  Congress ;  Ex.  Doc 
Senate  No.  298,  first  session  Twenty-ninth  Congress;  Ex.  Doc. 
Senate  No.  408,  first  session  Twenty-ninth  Congress;  Ex.  Doc 
H.  of  R.,  No.  65,  first  session  Thirtieth  Congress;  Senate  Re- 
port No.  176,  first  session  Thirty-first  Congress  ;  Ex.  Doc.  169, 
second  session  Forty-third  Congress ;  Ex.  Doc.  H.  of  R.  No.  79, 
second  session  Forty-seventh. Congress;  Ex.  Doc.  H.  of  R. 
No.l96,  first  session  Forty-seventh  Congress;  Ex.  Doc  No.  17, 
second  session  Forty-eighth  Congress ;  Cherokee  Nation's  con- 
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stitution  and  laws,  edition  of  1852,  in  two  parts ;  '•  The  Public 
Domain,  its  History,"  &c.,  A.  D.  1882 ;  Memoirs  of  Lieutenant- 
General  Scott,  A.  D.  1864,  vol.  1,  pp.  317-330. 

Mr.  Jeremiah  Wilson^  Mr.  Samuel  Shellabarger,  jind  Mr,  J,  H. 
Oilpatrick  for  the  Eastern  Band  of  Cherokee  Indians. 

Mr.  8,  S.  Burdette  and  Mr.  W.  A.  Phillips  for  the  Cherokee 
Nation. 

Mr.  John  C.  Fay  (with  whom  was  the  Assistajit  Attorney- 
General)  for  the  United  States. 


KfCHARDSON,  Ch.  J.,  delivered  the  opinion  of  the  court : 

Under  the  provisions  of  the  act  of  March  3, 1883  (ch.  141,  22 
Stat.  L.,  585),  the  claimant  brings  this  action  against  the  United 
States  and  the  Cherokee  Nation  to  recover  a  proportional  part 
of  two  funds  held  by  the  United  States  in  trust. 

It  is  necessary  to  a  correct  understanding  of  the  case  to  re- 
view the  history  of  the  Cherokee  Indians,  the  Cherokee  Nation, 
the  Eastern  Band  of  Cherokee  Indians,  and  their  relations  to 
each  other  as  well  as  to  the  United.  States,  and  to  point  out  how 
the  funds  now  in  controversy  had  their  origin.  We  are  not 
aware  of  a  single  material  fact  in  controversy.  All  parties  n»ly 
upon  facts  appearing  mostly  in  treaties,  laws,  and  public  docu- 
ments. 

As  the  act  referring  the  case  gives  jurisdiction  in  equity  as 
well  as  at  law,  a  finding  of  facts  is  not  required.  ( TheHot  i^pringn 
Cases,  10  C.  Cls.  R.,  289, 433;  affirmed  on  appeal,  92  U.  S.  R.,  698.) 
But  for  convenience,  and  with  the  consent  of  the  parties,  we 
have  set  out  such  facts  outside  of  the  public  archives  as  seemed 
at  the  argument  to  have  some  bearing  on  the  construction  of  the 
treaties  involved,  and  have  mentioned  all  the  public  documents 
and  printed  publications  referred  to  by  either  party,  which,  al- 
though the  court  above  would  probably  take  judicial  notice  of 
their  contents  as  we  have  done,  the  parties  have  agreed  may 
be  used  on  appeal  without  being  reprinted  in  the  findings. 

The  Cherokee  Indians  prior  to  the  year  1785  had  inhabited 
or  roamed  over  a  large  territory  of  land,  having  no  defined 
boundaries,  extending  from  the  Gulf  of  Mexico  to  New  York, 
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but  were  dwelling  mostly  within  what  are  now  the  States  of 
Norih  Carolina,  Georgia,  Tennessee,  and  Alabama. 

Previously  to  that  year,  in  1783,  the  State  of  North  Carolina 
had  granted  to  the  Cherdkee  Indians  a  tract  of  land  within  its 
borders,  to  be  ^^  reserved  unto  the  said  Cherokee  Indians  and 
their  nation  forever."  This  grant  was  held  by  the  snpreme 
court  of  North  Carolina  to  convey  a  fee  simple  estate,  instead 
of  a  mere  usufruct  conceded  by  the  white  race  to  the  aborigi- 
nal Indians  by  right  of  occupancy.  [Euche-lah  v.  Welck^  3 
Hawkes,  154.) 

On  the  28th  of  November,  1785,  the  United  States  made  their 
first  treaty  with  these  Indians,  through  ^<  the  headmen  and 
■warriors  of  all  the  Cherokees,"  at  Hopewell,  on  theKeowee,  by 
which  was  "  allotted  to  the  Cherokees  for  their  hunting  grounds" 
a  large  tract  of  laud  within  what  are  now  the  States  of  North 
Carolina,  South  Carolina,  Alabama,  Georgia,  and  Tennessee,  in 
which  were  included  the  lands  previously  granted  to  them  by 
the  State  of  North  Carolina.     (7  Stat.  L.,  18.) 

July  2,  1791  (7  Stat.  L.,  39),  the  United  States  entered  into 
another  treaty  with  the  "  chiefs  and  warriors  of  the  Cherokee 
Nation,  on  the  part  and  behalf  of  the  said  nation."  The  prin- 
cipal features  of  this  treaty  are,  the  readjustment  and  estab- 
lishment of  the  boundary  between  the  United  States  and  the 
Cherokee  Nation,  and  the  agreement  of  the  former  to  pay  an- 
nually to  the  latter  the  sum  $1,000,  which  was  increased  to 
$1,500  by  an  additional  article.    (7  Stat.  L.,  42.) 

Here  began  the  annuities,  which  were  all  finally  commuted 
by  the  funding  of  $214,000  for  the  benefit  of  the  Cherokee  Na- 
tion, under  article  11  of  the  treaty  of  1835-'.5r)  (7  Stat.  L.,  483), 
out  of  which  grows  one  of  the  matters  here  in  controversy. 
Additional  annuities  were  granted  for  lands  ceded,  &c.,  as  fol- 
lows: The  treaty  of  1794  (7  Stat.  L.,  43)  increased  the  amount 
to  85,000 ;  the  treaty  of  1798  (7  Stat.  L.,  62),  added  $1,000 ;  the 
treaty  of  1804  added  another  $1,000 ;  and  the  treaty  of  1805  (7 
Stat.  L.,  93)  granted  an  addition  of  $3,000.  Thus,  in  the  year 
1H()5  the  annuities  had  reached  the  sum  of  $10,0(K). 

This  was  annually  paid  to  the  Cherokee  Nation  in  its  organ- 
ized capacity,  as  representetl  by  the  Cherokee  Indians  residing 
within  the  boundaries  of  its  territory  east  of  the  Mississippi 
River,  until  after  the  ti-eaties  of  181 7  and  1819.  (7  Stat.  L.,  156, 
195.) 
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In  the  mean  time  there  were  several  other  treaties  made  be- 
tween the  ]>artie8,  adjusting  and  curtailing  the  boundaries  of 
the  nation,  ceding  to  the  United  States  parts  of  its  lands  for 
cash  payments  and  annnities  for  limited  periods,  and  making 
«ome  other  provisions  not  material  in  this  case.  (7  Stat.  L.,  93, 
94,  lUl,  103, 139,  14«.) 

The  historical  facts  which  led  to  the  making  of  the  treaties 
of  1817  and  1819  are  matters  of  considerable  importance. 

At  the  time  of  the  first  treaty  of  1786  there  were  abont  fifty 
Cherokee  towns  or  settlements  within  the  territory  confirmed 
to  the  Indians.  Not  many  years  thereafter  the  inhabitants  of 
the  upper  towns,  at  or  near  the  Smoky  Mountain  and  Blue 
Ridge,  mostly  if  not  wholly  in  the  State  of  North  Carolina, 
and  those  of  the  lower  towns,  in  the  valley  of  the  Mississippi, 
became  divided  to  some  extent  in  their  habits  and  tastes. 
Those  in  the  upper  towns  desired  to  engage  in  the  pursuits  of 
agriculture  and  civilized  life  in  the  country  they  occupied,  and 
for  that  purpose  they  asked  for  a  divisional  line  between  the 
two  classes  of  towns.  Those  of  the  lower  towns  desired  to  con- 
tinue the  hunter  life,  and  on  account  of  the  scarcity  of  game 
where  they  lived  they  wished  to  remove  across  the  Mississippi 
River  and  settle  on  vacant  lands  of  the  United  States.  The 
President  of  the  Unitcxl  States  was  appealed  to,  and  on  the  9th 
of  January,  1809,  he  replied  to  the  parties  as  follows :  "  The 
United  States,  my  children,  are  the  friends  of  both  parties, 
and,  so  far  as  can  be  reasonably  asked,  they  are  willing  to  satisfy 
the  wishes  of  both.  Those  who  remain  may  be  assured  of  our 
patronage,  our  aid,  and  good  neighborhood.  Those  who  wish 
to  remove  are  permitted  to  send  an  exploring  party  to  recon- 
noiter  the  country  on  the  waters  of  the  Arkansas  and  White 
Rivers.  •  ♦  •  When  this  party  shall  have  found  a  tract  of 
country  suiting  the  emigrants,  and  not  claimed  by  other  Indians, 
we  will  arrange  with  them  Jind  you  the'exchange  of  that  for  a 
just  portion  of  the  country  they  leave,  and  to  a  part  of  which, 
I>roportioned  to  their  numbers,  they  have  a  right." 

By  common  consent  of  the  Indians  and  the  approval  of  the 
President  a  divisional  line  was  established  along  the  ridge  be- 
tween the  Hiwasse  and  Hightower  Rivers,  on  the  one  side  and 
the  other  of  which  the  respective  parties  could  reside  and  there 
each  best  preserve  the  habits  of  the  people.  (Senate  Doc.  No. 
298,  first  session  Twenty-ninth  Cong.,  p.  173,  7  Stat.  L.,  156.) 
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A  more  importaot  resalt  which  followed  was  the  emifn*atioD, 
which  conimenced  at  once,  from  the  old  territory  of  the  lodiaQ 
nation  to  the  unoccupied  lauds  of  the  United  States  on  the 
west  side  of  the  Mississippi  Eiv^er,  now  embraced  within  the 
State  of  Arkansas.  This  continued  regularly  until,  in  the 
course  of  the  next  following  eight  years,  nearly  or  quite  one- 
third  of  all  the  Gherokees  had  settled  in  their  new  western 
home  in  the  wilderness. 

Those  who  remained  east  conducted  the  aifairs  of  the  nation, 
to  which  was  regularly  paid  by  the  United  States  the  annoity 
of  $10,000  heretofore  referred  to.  Of  this  annuity  and  of  the 
other  common  property  of  the  nation  east  of  the  Mississippi 
River  those  who  went  west  had  no  share  or  benefit.  They  lived 
a  hunter's  life  on  the  public  domain,  but  not  within  any  defined 
boundaries,  very  much  as  their  ancestors  lived  in  the  east  before 
the  treaty  of  1785.  Having  increased  in  numbers  and  import- 
ance, these  Western  Gherokees  desired  a  cession  of  land  tor 
their  exclusive  use. 

Under  such  circumstances  the  treaty  of  1817  was  entere<l 
into.  (7  Stat.  L.,  156.J  The  parties  to  it  were,  firsts  the  United. 
States;  second,  the  chiefs,  headmen,  and  warriors  of  the  Gher- 
okee  Nation  oast  of  the  Mississippi  River ;  thirdy  the  chiefs, 
headmen,  and  warriors  of  the  Gherokees  on  the  Arkansas  River. 
Its  principal  provisions  were  these :  The  whole  Gherokee  Nation 
ceded  to  the  United  States  certain  parts  of  its  lands  lying  east 
of  the  Mississippi.  The  United  States  ceded  to  that  part  of 
the  Gherokee  Nation  on  the  Arkansas  as  much  land  on  said 
river  and  on  the  White  River  as  they  received  from  the  Ghero- 
kee Nation  east,  "  acre  for  acre,  as  the  just  proportion  due 
that  part  of  the  nation  on  the  Arkansas,  agreeably  to  their 
numbers."  They  agreed  to  pay  for  all  improvements  of  real 
value  on  the  lands  ceded  to  them  by  the  nation.  They  further 
agreed  to  give  a  reservation  of  640  acres  of  land  to  each  and 
every  head  of  any  Indian  family  residing  on  the  east  side  of 
the  Mississippi  River,  on  lands  surrendered  to  the  United  States, 
who  might  wish  to  become  citizens  of  the  United  States.  They 
encouraged  emigration  by  promising  to  give  a  gun  and  other 
articles  to  each  poor  warrior  who  would  remove  west. 

It  was  further  agreed  that  the  annuity  should  be  divided 
between  the  two  parts  of  the  nation,  east  and  west,  agreeably 
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to  their  number,  to  be  determiaed  by  a  ceDsas  taken  as  therein 
provided. 

The  treaties  previously  made  between  the  United  States  and 
the  Cherokee  Nation  were  to  continue  in  full  foroe  with  both 
parts  of  the  nation. 

This  was  soon  followed  by  the  treaty  of  1819  (7  Stat.  L.,  195), 
the  Cherokees  on  both  side  of  the  Mississippi  River,  east  and 
west,  having  come  together  and  acknowledged  themselves  as 
one  nation,  by  the  terms  and  agreements  of  the  treaty  of  1817 
entered  into  by  them  separately.  This  treaty  of  1819  was  made 
with  the  '^chiefs  and  headmen  of  the  Cherokee  Nation  of 
Indians"  as  one  body-politic.  By  it  the  nation  makes  fur- 
ther cession  of  lands  to  the  United  States  from  the  Indian  tei- 
ritory  east,  ^^  in  full  satisfaction  of  all  claims  which  the  United 
States  have  on  them  on  aciionnt  of  the  cession  to  a  part  of 
their  nation  who  have  or  may  hereafter  emigrate  to  the  Arkan- 
sas." 

The  United  States  agreed  to  pay  &r  all  improvements  on  the 
ceded  territory  as  in  the  former  treaty,  and  to  '^  allow  a  reser- 
vation of  640  acres  to  each  head  of  any  Indian  family  residing 
within  the  ceded  territory,  those  enrolled  for  the  Arkansas  ex- 
cepted, who  choose  to  become  citizens  of  the  United  States  in 
the  manner  stipulated  in  said  treaty."  Thirty-one  persons  are 
also  specifically  named  in  article  m,  and  in  a  list  annexed  to 
the  treaty,  who  are  to  have  each  a  reservation  of  640  acres, 
to  be  laid  out  as  therein  described. 

The  exact  number  of  those  who  took  reservations  under  those 
two  treaties  does  not  appear  and  is  not  material  to  the  issues 
here  involved.  .  But  that  there  were  many  who  did  take  them 
is  apparent,  as  the  right  to  do  so  continued  until  taken  away 
by  the  treaty  of  1835-^36,  the  thirteenth  article  of  which  (7 
Stat.  L.,  484)  confirmed  the  title  to  those  reservees  whose  lands 
had  not  been  sold  by  the  United  States ;  and  some  of  these 
titles  have  been  in  litigation  and  upheld  by  the  courts.  {Eu- 
chela  V.  Welchy  3  Hawkes,  155,  174;  Blair  v.  Pathkiller,  10 
Tenn.,  406;  Jones  v.  Uvam^  13  Tenn.,  323;  Ex.  Doc.  H.  of  B. 
Ko.  104, 1st  sess.  20th  Cong.) 

By  the  sixth  article  of  the  treaty  of  1819  it  was  agreed,  ap- 
parently to  avoid  the  taking  of  a  census,  that  the  annuity  to 
the  Cherokee  Nation  of  1 10,000  should  be  paid  two- thirds  to 
the  Cherokees  east  of  the  Mississippi  and  one-third  to  the 
2286  0  OLS 30 
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Oherokees  west  of  tbat  river,  as  it  was  estimated  that  those 
who  had  emigrated*  and  who  had  enrolled  for  emigration  con- 
stituted oue- third  of  the  whole  nation.  Bat  this  provision  was 
not  to  take  effect  if  objected  to  by  the  Cherokees  west  before 
the  expiration  of  one  year.  Ko  objection  was  made,  and  the 
annuity  was  thereafter  paid  in  the  manner  provided  by  that 
article  until  it  was  funded  under  the  provisions  of  the  treaty 
of  1835-'36,  since  which  time  the  net  income  has  been  psdd  to 
the  nation  as  a  body  politic. 

Next  came  the  treaty  of  1828  (7  Stat.  L.,  311),  which  was 
made  exclusively  with  the  *^ chiefs  and  headmen  of  the  Chero- 
kee Nation  of  Indians  west  of  the  Mississippi."  Thereby  the 
United  States  <'  agreed  to  possess  the  Cherokees,  and  to  guar- 
antee it  to  them  forever,  7,000,000  acres  of  land,"  described  by 
bounds,  sitnated  further  west,  in  what  is  now  the  Indian  Terri- 
tory. The  United  States  further  guaranteed  to  the  Cherokee 
Nation  a  perpetual  outlet  west,  and  a  free  and  unmolested  use 
of  all  the  country  lying  west  of,  the  western  boundary  of  the 
described  limits,  and  as  far  west  as  the  sovereignty  of  the  United 
States  and  their  right  of  soil  extended,  and  further  agreed  to 
pay  to  the  Cherokees  certain  sums  of  money  and  the  exi)en8es 
Of  removal  and  the  costs  of  improvements  left  behind. 

The  eighth  article  offered  inducements  to  the  Cherokees  in 
the  East  to  join  their  brethren  in  the  West  by  the  agreement 
on  the  part  of  the  United  States  to  pay  the  cost  of  their  emi- 
gration, and  give  to  each  head  of  a  family  a  gun  and  other  ar- 
ticles, and  to  those  from  Georgia  a  sum  of  money  in  addition. 

By  the  seventh  article  the  Cherokee  Nation  re-ceded  to  the 
United  States  the  land  in  Arkansas  ceded  to  it  by  the  treaties 
of  1817  and  1819. 

The  treaty  of  1833  (7  Stat.  L.,  414)  made  with  the  chiefeand 
headmen  of  the  Cherokee  Nation  west  of  the  Mississippi  did 
little  but  readjust  the  boundaries  of  their  western  lands. 

It  was  evidently  intended  and  expected,  on  the  part  of  the 
United  States  government  and  the  white  people  of  North  Car- 
olina and  Georgia,  that  all  or  nearly  all  of  the  Indians  in  those 
States  should  remove  west.  As  esLTly  as  April  24, 1802,  the 
United  States  had  entered  into  a  written  agreement  with  Geor- 
gia by  which  they  were  to  extinguish  the  Indian  title  to  all 
the  lands  within  that  State,  in  consideration  of  the  cession  of 
its  western  lands.    ("The  Public  Domain,"  p.  80.)    North  Car- 
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olina  also,  without  having  any  written  agreement  to  thateffecti 
claimed  that  the  United  States  were  boand  in  like  manner  to 
extinguish  the  Indian  titles  to  lands  within  its  boundaries  on 
account  of  a  like  cession  of  its  western  lands.  (Doc.  H.  of  B. 
71,  first  session  Twenty-third  Congress.)  But  emigration  went 
on  slowly,  and  was  little,  if  any,  increased  by  those  treaties. 

The  white  peeple  of  Georgia  and  l^orth  Carolina  became 
impatient  and  often  excited  at  the  continuance  of  the  Indians 
among  them,  especially  in  the  former  State.  Severe  laws  were 
passed  to  their  detriment  and  for  the  purpose  of  driving  them 
away,  among  others  one  in  1830  making  it  a  penal  offense  for 
the  Cherokees  to  call  a  council  or  legislative  assembly  in  their 
territory,  or  to  hold  such  council  or  assembly,  &c.  They  were 
persecuted  in  one  way  and  another  until  many  of  those  in 
Georgia  fled  from  their  lands  and  took  refuge  elsewhere.  The 
acts  of  oppression  are  too  numerous  to  mention,  but  the  annals, 
of  history  abound  in  the  recital  of  them.  In  North  Carolina 
they  were  not  dealt  with  so  harshly,  but  their  removal  from 
that  State  also  was  most  earnestly  desired  by  the  people.  (Ex. 
Doc.  H.  of  B.  No.  71,  first  session  Twenty-third  Congress.) 
The  case  of  The  Cherokee  UTation  v.  The  State  of  Georgia^  1 
Peters,  1,  more  fully  reported  in  a  separate  volume  by  Richard 
Peters  in  1831,  where  the  offensive  laws  and  the  complaints  of 
the  Indians  are  all  set  out,  shows  some  of  the  troubled  of  the 
Indiana 

On  account  of  the  agreement  on  the  part  of  the  United 
States  to  extinguish  the  Indian  titles  to  lands  in  the  States, 
and  the  feeling,  desire,  and  earnestness  of  the  white  people  to 
get  rid  of  the  Indians  themselves  from  the  boundaries  of  their 
State,  it  became  the  fixed,  determined,  and  aggressive  policy 
of  the  United  States  government  to  induce,  and  in  case  of 
necessity  to  compel,  all  the  Cherokee  Indians  in  the  States  of 
Georgia,  North  Carolina,  Alabama,  and  Tennessee,  except 
those  who  had  become  or  were  to  become  citizens  of  those 
8tat€8,  to  remove  and  join  their  brethren  in  the  Indian  terri- 
tory west,  and  to  break  up  the  Indian  nation  as  a  body  politic 
in  the  Bast.  It  was  with  that  policy  and  under  those  circum- 
stances that  the  treaty  of  1835-'36,  called  the  treaty  of  New 
Echota  (7  Stat.  L.,  478),  was  entered  into.  To  carry  out  that 
policy  immense  sums  of  money,  millions  of  dollars  not  prom- 
ised by  treaties,  have  been  appropriated  by  Congress  and  paid 
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in  the  spirit  of  unboanded  liberality,  yielding  to  the  demands 
of  the  Indians  in  almost  every  case,  perhaps  in  every  case 
^thont  exception,  and  paying  in  one  way  and  another  to  an 
extent  more  than  twice  as  mach  as  they  agreed  to  pay  by  the 
terms  of  the  treaties,  as  is  shown  by  the  nnmerons  appropria- 
tion acts  scattered  through  the  Statutes  at  Large. 

The  first  step  in  that  direction  was  an  eifort  to  negotiate 
with  the  Cherokee  Nation  for  the  purchase  of  its  territory  in 
the  States  and  for  the  removal  of  all  the  Indians  to  the  terri- 
tory ceded  to  those  in  the  West.  In  1835  the  question  of  pur- 
chase was  before  the  Senate,  and  a  resolution  was  adopted 
declaring  $5,000,000  a  fair  price  to  be  paid  for  the  lands.  Dis- 
sensions, however,  arose  among  the  Indians  themselves  in 
relation  to  the  sale  of  lands  and  their  own  removal.  One 
party,  headed  by  John  Boss,  the  principal  chief,  with  whom 
were  a  very  large  majority  of  his  people,  who  were  willing  to 
sell  their  common  lands  if  a  sufficiently  large  price  coald  be 
obtained,  with  the  privilege  of  remaining  east  on  lands  to  be 
purchased  by  them,  were  earnestly  opposed  to  removal  west 
on  any  terms.  The  other  party,  composed  of  a  comparatively 
small  number  of  persons,  were  disposed  to  go  west  and  were 
willing  to  sell  the  lands  at  the  Senate's  price. 

Delegations  went  to  Washington.  The  terras  of  a  treaty 
were  proposed  by  officers  of  the  United  States  after  much  dis- 
cussion, but  they  failed  to  satisfy  the  Ross  party,  who  became 
bitterly  opposed  to  their  adoption. 

The  propositions  for  a  treaty  thus  prepared  were  taken  to 
the  Cherokee  country,  and,  upon  notice  given  by  the  United 
States  commissioners,  the  people  of  the  nation  were  convened 
at  New  Echota,  in  Georgia,  December  21  or  22, 1836,  to  take 
them  into  consideration.  A  council  was  organized  by  the 
choice  of  a  presiding  officer  and  secretary.  Most  if  not  all  of 
the  Koss  party  abstained  from  attendance.  The  next  day  the 
council  received  the  propositions  of  the  commissioners,  who 
explained  them  in  both  the  English  and  Cherokee  languages. 
A  committee  of  twenty  Indians  was  appointed  to  examine 
and  report  upon  the  same.  On  the  28th  of  December,  1835, 
this  committee  reported  some  matters  of  difference  and  how 
they  might  be  remedied.  It  was  then  resolved  that  the  com- 
mittee of  twenty  be  authorized  to  conclude  the  treaty  and  to 
sign  the  same  in  behalf  of  the  Cherokee  ^Nation,  and  this  tliey 
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did  the  next  day,  December  29, 1835.  (Doo.  H,  of  &  286,  Ist 
session  24th  Goog.,  p.  112.) 

The  treaty  was  laid  before  the  Senate  for  ratification  at 
once.  Its  ratification  was  aotively  opposed  by  Boss  and  his 
party.  The  friends  of  the  measure  among  the  Indians,  as  well 
as  the  administration,  desired  some  changes,  and  March  1 
supplementary  articles  were  agreed  apon  and  signed.  The 
treaty  and  the  supplementary  articles  were  then  ratified  to* 
gether  by  the  Senate,  and  were  proclaimed  by  the  President 
May  23, 1836.    (7  Stat.  L.,  478,  488.) 

By  this  New  Echota  treaty,  among  other  provisions,  the 
Cherokee  Nation  ceded,  relinquished,  and  conveyed  to  the 
United  States  all  the  lands  owned,  claimed,  or  possessed  by 
them  east  of  the  Mississippi  Biver,  for  the  sum  of  $5,000,000, 
&c.  (article  1),  aud  the  Cherokees  agreed  that  they  would  re- 
move to  their  new  homes  in  the  Indian  territory  ceded  to  the 
Cherokees  west  within  two  years  from  the  ratification  of  the 
treaty  (article  16),  subject  to  the  provision  that  those  individ- 
uals and  families  of  the  Cherokee  Nation  that  were  averse  to 
a  removal  to  the  Cherokee  country  west  of  the  Mississippi, 
and  were  desii*ous  to  become  citizens  of  the  States  where  they 
resided,  and  such  as  were  qualified  to  take  care  of  themselves 
aud  their  property,  should  be  entitled  to  receive  their  due  pro- 
portion of  all  the  personal  benefits  accruing  under  the  treaty 
for  their  claims,  improvements,  and  per  capita. 

On  the  part  of  the  United  States,  after  reciting  the  cession 
of  the  7,000,000  acres  of  western  lands  to  the  Western  Chero- 
kees by  the  treaties  of  1828  and  1833,  described  by  boundaries, 
it  was  agreed  to  ^<  guarantee  to  the  Cherokee  Nation  a  perpetual 
outlet  west,  and  a  free  and  unmolested  use  of  all  the  country 
west  of  the  western  boundary  of  said  7,000,000  acres,  as  far 
west  as  the  sovereignty  of  the  United  States  soil  extends" ;  and 
it  being  ^^apprehended  by  the  Cherokees  that  in  the  al)ove 
cession  there  is  not  contained  a  sufficient  quantity  of  land  for 
the  accommodation  of  the  whole  nation  on  their  removal  west," 
the  United  States  agreed  to  convey  to  said  Indians  and  their 
descendants,  by  patent,  another  adjoining  tract  of  800,000  acres ; 
and  the  whole  was  afterwards  so  conveyed  to  the  nation  as  a 
body  politic  (article  3),  by  a  patent  duly  issued. 

The  United  States  further  agreed  to  pay  $5,000,000  for  the 
lands  ceded  to  them,  and  after  deducting  out  of  that  sum  the 
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amonnt  expended  for  the  improvemento,  former  daiiDS  for 
spoliation,  removal,  subsistence,  and  other  matters  which  were 
to  be  paid  by  the  United  States,  they  agreed  that  the  balance 
shonld  be  divided  equally  between  all  the  people  belooging  to 
the  Cherokee  Nation  east  and  snch  Oherokees  as  had  removed 
west  since  Jnne,  1833  (article  15).  Tfans  arose  the  per  capita 
money  abont  which  there  was  much  controversy  afterwards,  as 
there  was  abont  the  removal  and  subsistence  money,  $63.33  to 
each  person,  promised  by  article  8. 

There  is  no  controversy  now  about  the  per  capita  money  nor 
about  the  removal  and  subsistence  money,  and  their  only  im- 
portance in  this  case  is  in  explanation  of  the  terms  of  the  sab- 
sequent  treaty  of  1846,  which  are  involved  in  the  present  issues. 

The  eleventh  article  provided  that  ^^  the  Cherokee  Nation  of 
Indians,  believing  it  will  be  for  the  interest  of  their  people  to 
have  all  their  funds  and  annuities  under  their  own  direction 
and  future  disposition,  hereby  agree  to  commute  their  perma- 
nent annuity  of  $10,000  to  the  sum  of  $214,000,  the  same  to  be 
invested  by  the  President  of  the  United  States  as  a  part  of  the 
general  fund  of  the  nation." 

Of  the  two  claims  referred  to  this  court  and  set  out  in  th^ 
petition,  one  is  founded  on  this  article  of  the  treaty.  The  pres- 
ent claimant  band  seeks  to  recover  sach  a  share  of  this  commu- 
tation fund,  and  the  interest  thereon  ever  since  it  was  invested 
by  the  United  States,  as  will  be  in  proportion  to  the  number 
of  its  members  as  compared  with  the  citizens  of  the  Cherokee 
Nation  who  live  west  on  the  common  lands ;  all  the  income 
having  been  paid  to  the  Cherokee  Nation  as  a  body  politic,  and 
none  to  the  claimant. 

The  other  claim  is  to  the  same  proportional  share  of  the 
money  received  from  sales  of  portions  of  the  common  lands 
ceded  to  the  nation  by  the  United  States,  which  money  has 
been  funded  and  held  in  trust  according  to  the  terms  of  agree- 
ments between  the  United  States  and  the  Cherokee  Nation, 
and  the  income  whereof  and  part  of  the  principal  have  been 
paid  to  or  for  the  benefit  of  the  Cherokee  Nation  i»  a  body  pol- 
itic, and  none  to  the  claimant. 

While  this  treaty  was  before  the  Senate  for  ratification  there 
appeared  at  Washington  one  William  H.  Thomas,  from  North 
Carolina.  He  was  the  agent  and  held  a  power  of  attorney  to 
act  for  most  of  sixty  heads  of  families,  composed  of  about  333 
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persoDS,  who  claimed  to  be  citieeos  of  North  Oarolina,  either  m 
reseryees  under  former  treaties  or  otherwise^  and  who  intended 
to  remain  each  and  did  not  wish  to  remove  west.  That  each 
was  their  character  is  manifest  from  the  public  documents.  (Ex. 
I>oc.  120,  2d  session  25th  Gon«r«,  pp.  610,  612,  616;  Ex.  Doc. 
No.  408,  29th  Oong.,  1st  session,  p.  17.)  He  does  not  seem  to 
have  been  given  any  consideration  by  the  treaty-making  power 
Dor  by  the  authorities  at  Washington .  Bat  three  days  after  the 
treaty  was  promulgated  he  succeeded  in  having  a  written  docu- 
ment signed  by  a  portion  of  the  Cherokee  Indians  east  whosignM 
the  treaty,  and  two  persons  who  claimed  to  represent  the  Cher- 
okees  west,  and  which  he  himself  signed,  purporting  to  settle 
some  construction  to  be  given  to  the  treaty.  That  document  he 
filed  in  the  Indian  Office,  July  4, 1836.  (Doc.  120,  2d  session 
25th  Cong.,  p.  610.) 

We  do  not  regard  that  agreement  as  entitled  to  any  weight 
in  the  present  case,  for  several  reasons.  The  signers  of  it  were 
never  authorized,  either  by  the  Cherokee  Nation  or  by  the 
Western  Cherokees,  to  make  any  such  negotiation  or  agreement. 
It  was  never  acknowledged  or  ratified  by  either  branch  of 
the  nation.  Any  defects  in  the  authority  to  make  the  treaty 
it«elf,  if  there  were  such,  have  been  cured  by  its  ratification  in 
sabsequeut  treaties,  but  it  is  not  so  with  this  paper.  The  Attor- 
ney-General in  1845  advised  that  it  was  ^<  not  admissible  to  es- 
tablish a  construction  of  the  treaty  inconsistent  with  its  own 
provisions  and  unauthorised  by  its  language."    (4  Opin.,  441.) 

The  meaning  of  the  paper  is,  in  some  respects,  obscure,  much 
more  so  than  in  that  of  the  treaty  which  it  purports  to  explain, 
and  the  contemporaneous  construction  given  to  it  by  Mr. 
Thomas  himself  wholly  excludes  the  present  claims.  (Doc.  298, 
Ist  session  29th  Cong.,  and  Doc.  408, 1st  session  29th  Cong.) 
By  that  construction  it  would  seem  that  the  persons  repre- 
sented by  Thomas  have  received  all  that  it  purported  to  con- 
cede to  them,  and  all  that  they  ever  claimed  until  after  the  or- 
ganization of  the  present  ban<l,  more  than  thirty  years  later,  as 
for  as  we  have  been  able  to  discover  from  any  documents  re- 
ferred to.  We  shall  have  occasion  to  consider  this  matter  more 
fhlly  in  connection  with  the  treaty  of  1846. 

Immediately  upon  the  ratification  of  this  treaty  steps  were 
taken  to  execute  its  provisions.  Commissioners  were  appointed 
to  adjust  the  claims  for  improvements,  &c.,  but  emigration 
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Wf'iit  on  as  slowly  as  before.  Boss  and  his  party  were  now  aa 
violently  opposed  to  the  execution  of  the  treaty  as  they  had 
been  to  its  ratification.  They  denounced  it  as  made  wiUiout 
antbority  of  the  nation,  and  as  void  and  of  no  binding  effiset 
npon  them.  So  large  a  nnmber  shared  those  feelings  that  at 
the  end  of  the  two  years  assiirned  for  removal  only  aboot  2,500 
out  of  17,000  or  18,000  had  gone  west. 

The  authorities  at  Washington,  in  1838,  took  the  matter  in 
hand,  with  the  determination  to  enforce,  by  whatever  means 
might  be  necessary,  what  had  all  along  been  known  to  be  the 
paramount  object  of  the  treaty  on  the  part  of  the  United  States — 
the  removal  west  of  the  whole  Cherokee  Indians,  except  such 
as  were,  or  were  to  l)econie,  citizens  of  the  States.  In  this  they 
were  supported  by  the  white  people  of  the  States  where  the 
Indians  resided.  Lieutenant-General  Scott  was  sent  south 
with  a  few  regular  troops,  to  which  were  added  volunteer  com- 
panies fW>m  each  of  the  States  interested.  He  was  instructed  to 
remove  all  Indians  except  those  who  were  entitled  to  remain 
under  the  12th  article  as  citizens.  (Scott  Autobiography,  vol. 
1,  page  317.)  When  he  bad  assembled  his  troops  among  and 
around  the  Indians  their  formidable  number  indicated  to  th6 
latter  that  further  resistance  was  useless,  and  that  they  must  go 
west  either  peaceably  or  by  force.  Boss  yielded  to  the  force  of 
circumstances  and  the  necessities  of  the  case,  but  not  until  after 
some  arrangement  had  been  made  with  him  by  which  a  very 
large  sum  of  money  was  to  be  paid  to  him,  as  it  was  afterwards 
paid,  for  his  assistance  and  expenses  in  the  removal. 

The  removal  was  begun  in  earnest.  The  Indians  were  gath- 
ered together  at  campi ng  grounds  prei>aratory  to  removal.  The 
country  was  scoured  for  runaways  and  those  who  concealed 
themselves,  and  none  were  allowed  to  escape  except  those  who 
were  to  become  citizens  under  the  12th  article.  They  were 
soon  sent  west  under  military  guard  and  put  upon  the  Western 
Oherokee  land. 

So  complete  was  the  removal  of  the  nation  and  of  all  who  in- 
tended to  remain  its  subjects  that  those  who  went  took  with 
them  their  ancient  organization,  constitution,  and  laws,  and  set 
them  up  in  their  new  home  without  a  change  of  chief,  headmen, 
or  rulers.  This  their  council,  at  Aquokia  Camp,  on  the  1st  of 
August,  1838.  resolved  upon,  ^^  after,''  as  John  Boss  expressed 
it,  ^^  the  seizure  and  captivity  of  the  whole  Cherokee  people 
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east  by  the  military  power  of  the  United  States  government" 
This  resolution  was  also  reaffirmed  immediately  npon  their 
arrival  west. 

The  whole  number  thus  removed  was  between  sixteen  and 
seventeen  thousand,  leaving  behind  between  eleven  and  twelve 
bnndred  to  become  citizens  under  the  12th  ardcle.  These  last 
vrere  without  an  organization  and  without  a  collective  name. 
They  ceased  to  constitute  the  Gherokee  Nation  and  they  were 
not  called  the  Eastern  Gherokees.  That  name  followed  those 
vf  ho  remoyed,  and  for  a  long  time  was  applied  to  those  who  in- 
voluntary went  west  after  the  treaty  of  1835,  in  order  to  dis- 
tinguish them  irom  the  '^  Old  Settlers,"  who  had  gone  at  earlier 
dates. 

The  fact  that  those  who  remained  were  Gherokee  Indians  by 
blood  and  race  could  not  be  blotted  out,  and  they  were  so  called, 
but  their  connection  with  the  Gherokee  Nation  was  completely 
severed. 

They  had  no  farther  voice  in  its  councils  nor  in  its  affairs.  They 
were  not  subject  to  its  laws  and  they  owed  to  it  no  allegiance. 
The  Gherokee  Nation,  as  a  body  politic,  never  afterwards  rec- 
ognized them  as  part  of  the  nation  in  any  form  or  manner 
whatever.  The  only  privilege  ever  accorded  to  them  by  the 
nation  was  that  they  might  become  citizens  and  subjects  upon 
removal  within  its  territorial  boundaries,  and  they  accord  that 
to  all  those  who  are  Gherokees  by  blood  or  race,  wherever  they 
may  come  from. 

They  had  expatriated  themselves  from  the  Gherokee  Nation, 
and  had  become  denizens  and  subjects,  if  not  citizens^  of  the 
States  where  th&y  resided.  Thomas,  their  agent  and  attorney, 
wrote  that  by  the  constitution  and  laws  of  the  State  they  had 
the  right  to  vote,  though  they  seldom  exercised  it,  lest  by  iden- 
tifying themselves  with  one  political  party  they  should  give 
offense  to  the  other.  (Ex.  Doc.  No.  298, 1st  session  29th  Gou- 
gress,  p.  181.)  Whatever  organizations  they  subsequently  ef- 
fected most  have  been  mere  social  organizations,  with  no  power, 
as  an  independent  nation  of  their  own,  to  make  laws  or  do 
other  national  acts.  That  follows  from  their  relations  to  the 
State  of  North  Garolina. 

They  were  never  afterwards  recognized  by  the  United  States 
as  any  part  of  the  Gherokee  Nation,  as  a  body  politic. 

As  soon  as  the  Eastern  Gherokees  reached  their  new  home 
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in  the  West  bow  disaeneions  and  troubles  arose.  The  new  com* 
era  were  double  the  number  of  the  «<  Old  Settlers.*  They  set 
up  their  own  ancient  government^  and  endeavored  to  make  the 
<^  Old  Settlers  "  submit  to  their  rule.  Against  this  Uie  «<  Old 
Settlera  "  rebelled  by  resisting  the  domination  of  the  intmderSy 
as  they  regarded  them,  as  far  as  they  were  able  to  do.  The 
^^Old  Settlers"  had  an  organization  of  their  own,  and  while 
they  had  been  willing  to  recrive  emigrants  in  small  numbers 
from  time  to  time,  emigrants  who  came  in  and  joined  their  ex- 
isting organisation,  they  thought  it  unjust  to  turn  in  upon  them 
a  body  double  their  number,  to  occupy  their  common  lands 
without  remuneration,  and  to  subvert  their  organization. 

Those  of  the  Eastern  Cherokees  who  signed  the  treaty  or  who 
favored  it  were  obnoxious  to  the  other  Eastern  Oherokees  who 
had  opposed  it.  Their  leaders  were  murdered  and  they  were 
persecuted.  Naturally  they  sided  with  the  ^'Old  Settlers" 
against  the  Eastern  Cherokees,  but  the  latter  were  numerically 
too  strong  for  both  of  their  opponents.  The  situation  of  aflGurs 
became  intolerable  to  the  minority.  Discord,  disorder,  murder, 
and  persecution  reduced  the  whole  people  to  a  deplorable  con- 
dition. 

Matters  went  on  in  this  way  until  1845,  when  each  of  the 
three  parties  sent  delegates  to  Washington  with  the  view  of 
bringing  their  aflEftirs  to  asettlement  The  <^Old  Settlera^and 
the  treaty  party  wanted  to  divide  the  territory  and  the  people 
into  two  nations.  There  were  other  demands  to  be  made  00 
the  United  States  by  each  of  these  three  parties  on  account  of 
the  terms  of  the  treaty  of  1835-'^,  and  the  payments  made,  and 
to  be  made,  thereunder. 

(Commissioners  had  been  appointed  by  the  United  States  to 
settle  the  claims  for  improvements  and  for  other  matters  con- 
nected with  the  territory  ceded  to  them  on  the  east  of  the  Mis- 
sissippi River.  A  large  amount  of  money  had  been  paid  out, 
and  much  of  it  had  been  misappropriated;  On  account  of  the 
construction  given  by  them  to  the  treaty,  nearly  all  of  the 
$5,000,000  purohase-money  had  been  expended,  and  no  per  cap- 
ita money  had  been  paid,  and  there  was  no  means  left  for  pay- 
ing it. 

These  were  the  cireumstances  which  led  to  the  treaty  of  1846. 
(9  Stat.  L.,  871.)  The  delegates  of  the  respective  parties  were 
in  Washington  at  the  same  time,  and  there  presented  to  the 
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£ixecative  and  the  Senate  their  respective  grievances,  claims, 
and  demands,  in  two  lengthy  written  docaments.  These  doc- 
nments,  with  two  firom  William  H.  Thomas,  of  North  Carolina, 
aflfijyrd  macb  light  npon  the  trne  meaning  and  construction  of 
the  treaty. 

Thomas  had  been,  as  we  have  seen^  the  agent  of  some  sixty 
heads  of  families  to  prosecute  their  claims  under  the  treaty  of 
1835-'^,  and  had  obtained  a  written  paper  from  some  of  the 
delegates  who  signed  that  treaty,  as  to  its  construction.  He 
now  appears  at  Washington  and  presents  a  written  ^^  argument 
in  support  of  the  claims  of  the  North  Carolina  Cherokee  Indians,'' 
as  their  attorney.  (Ex.  Doc.  H.  of  B.,  Ist  session  29th  Cong., 
No.  298,  p.  171.)  Therein  he  states  exactly  what  their  claims 
are,  and  it  is  significant  that  he  not  only  does  not  set  up  either 
of  the  claims  now  in  controversy,  but  he  specifies  that  very 
commutation  fund  of  $214,000  as  having  been  ^^  transferred 
west  for  the  use  of  the  whole  Cherokee  people  west  of  the  Mis- 
sissippi as  a  national  fund,"  and  to  that  he  made  no  objection, 
referring  to  it  only  as  an  argument  why  his  other  claims  should 
be  allowed.  He  claimed  for  his  clients  only  the  per  capita 
money  and  the  removal  and  subsistence  money,  under  articles 
eight  and  twelve  of  the  treaty. 

Again,  on  the  16th  of  June,  1846,  he  sent  to  the  Senate  a 
memorial,,  accompanied  by  the  written  agreement  signed  by 
the  delegates  who  made  the  treaty  of  1835-';$6,  and  other  doc- 
uments in  support  of  the  claims  of  the  North  Carolina  Indians, 
with  another  long  argument  which  he  had  submitted  to  the 
Commissioner  of  Indian  Affairs  in  March  previous.  Here  also 
no  claim  whatever  is  made  either  to  any  part  of  the  perma- 
nent fund  of  $214,000,  under  the  eleventh  article  of  the  treaty, 
or  to  any  share  of  the  common  lands  west.  (Ex.  Doc.  Senate, 
29th  Cong.,  Ist  session.  No.  408.)  In  one  of  the  letters  to  him 
fiom  William  Rogers,  which  he  presents  in  support  of  the 
claims,  the  vested  funds  are  specially  excepted  from  the  claim. 
(Page  6.)  Thomas  himself  therein  says  of  hisclients:  ^<  Regard- 
ing themselves  as  permanently  settled  under  the  protection  of 
the  laws  of  North  Carolina,  provision  having  been  made  for 
the  removal  of  such  individuals  as  might  become  dissatisfied 
with  the  country  east  and  desire  again  to  pursue  the  hunter 
life  in  the  West,  they  did  not  expect  or  desire  any  more  to  be 
annoyed  with  enrolling  agents ;  and  in  anticipation  of  remain- 
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ing  permanently  as  a  community  on  the  lands  they  bad  pur- 
chased, and  only  occupy  the  lands  which  might  be  assigned  them 
west  as  they  chose  to  go^  they  had  felled  the  timber,  cleared 
lands,  Ac."  From  this  it  is  clear  that  they  did  not  consider 
that  the  treaty  gave  them  any  interest  in  the  western  lands  ex- 
cept such  as  might  be  assigned  to  them  as  they  chose  P*  go 
there.  (Ex.  Doc  Senate,-  1st  session  29th  Gong.,  No.  298,  p. 
298.) 

Thus  were  presented  to  the  treaty-making  power,  wben  ne- 
gotiations for  the  treaty  of  1846  were  going  on  at  Washington, 
the  exact  claims  and  all  the  claims  made  by  the  Gberokees 
east.  That  treaty  was  made  on  the  one  side  by  the  United 
States,  and  on  the  other  side  by  delegates  of  those  parties  con- 
stituting the  Gherokee  Nation— ^r«f,  ^^  the  regular  constituted 
authorities  of  the  Gherokee  Nation";  second^  the  ^< treaty 
party  ";  and,  thirds  '*  the  Western  Gherokees,  or  Old  Settlers." 
It  will  be  seen  that  the  North  Garolina  Gherokees  were  not 
made  parties  to  this  treaty,  and  it  is  evident  that  they  were  not 
regarded  by  the  treiity-makiug  power  as  forming  any  part  of 
the  Gherokee  Nation. 

The  treaty  secures  the  lands  occupied  by  the  Gherokee  Na- 
tion to  the  ^'  whole  Gherokee  people,  for  their  common  use  and 
benefit,"  and  requires  a  patent  to  be  issued  for  the  same.  Such 
a  patent  had  been  issued  to  the  Gherokee  Nation,  as  a  body- 
politic,  December  31, 1839. 

It  provided  that  all  difficulties  between  the  several  parties 
of  the  Gherokee  Nation  should  be  and  were  settled  and  ad- 
justed. A  general  amnesty  was  declared  and  all  the  contend- 
ing parties  were  united  in  amity  and  friendship  and  in  polit- 
ical rights.  The  money  claims  against  the  United  States  were 
adjusted,  a  division  of  the  per  capita  money  provided  for,  and 
each  of  the  three  parties  of  the  Gherokee  Nation  were  allowed 
their  respective  rights  and  claims  as  therein  set  out.  These 
are  not  now  in  controversy. 

The  union  of  the  whole  Gherokee  Nation,  that  is,  the  three 
divisions  of  the  people  mentioned  in  the  treaty,  had  been  con 
summated  in  1839  by  ^^An  act  of  union  between  the  Eastern 
and  Western  Gberokees,"  and  the  constitution  nnder  which 
they  have  always  since  lived  as  one  nation.  The  Gberokees  in 
North  Garolina  have  never  rejoined  the  nation,  but  have  con- 
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tinned  to  lire  oatside  of  its  boundarieB,  its  institutions,  and  its 
laws. 

The  tenth  article  of  the  treaty  of  1846,  which  is  much  relied 
upon  by  the  claimant  in  this  case,  is  as  follows :  ^*  It  is  ex- 
pressly agreed  that  nothing  in  the  foregoing  treaty  contained 
shall  be  so  construed  as  in  any  manner  to  take  away  or  abridge 
any  rights  or  claims  which  the  Cherokees  now  residing  in  the 
States  east  of  the  Mississippi  Kiver  had,  or  may  have,  nnder 
the  treaty  of  1835  and  the  supplement  thereto.^ 

As  the  Cherokees  here  referred  to  were  before  the  Executive 
and  Senate,  by  their  agent  and  attorney,  with  the  written  state- 
ment of  their  rights  and  claims,  and  as  they  did  not  then  pre- 
sent the  claims  now  in  controversy,  but  did  present  claims  for 
the  per  capita  money,  none  of  which  they  had  received,  and  for 
the  removal  and  subsistence  money,  their  right  to  which  had 
been  denied  to  them,  in  accordance  with  the  opinion  of  the 
Attorney -General  in  1845  (4  Opin.,  435),  it  amounts  almost  to 
demonstration  that  this  article  of  the  treaty  had  no  reference 
to  the  matter  involved  in  the  present  claims,  but  was  inserted 
to  satisfy  the  Cherokees  in  North  Carolina  that  the  claims 
which  they  had  presented  should  not  be  taken  away  or 
abiidged. 

Thus  we  have  a  contemporaneous  construction  by  all  parties 
concerned  of  the  meaning  of  the  treaty  of  1835-^36,  which  ex- 
cludes the  present  claims,  and  that  construction  is  confirmed 
by  the  action  of  all  parties  after  the  treaty  of  1846.  The  Unit- 
ed States  issued  the  patent  for  the  western  lands  to  the  Cher- 
okee Nation  as  a  body-politic,  and  Congress  passed  acts  by 
which  was  paid  to  every  Cherokee  Indian  in  the  East  his  pro- 
portion of  the  per  capita  money,  and  they  funded  an  amount 
of  money  equal  to  the  removal  and  subsistence  allowances  for 
each  of  such  Indians,  paid  the  interest  to  them  regularly,  and 
the  principal  sum  of  $53.33  to  each  one  who  subsequently 
went  west  until  after  1852  (act  of  1848,  July  29,  sees.  4,  5,  9 
Stat.  L.,  264),  and  the  balance  of  principal  is  held  in  trust,  as 
will  be  hereinafer  explained. 

These  settlements  with  the  Indians  in  North  Carolina,  so  far 
as  the  documents  show,  appear  to  have  entirely  satisfied  all 
the  claims  ever  made  by  Thomas  or  any  of  the  Eastern  Indians 
until  after  the  present  organization  of  the  Eastern  Band,  now 
claimant  in  this  case,  and  long  after  all  those  who  took  part  in 
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the  negotiation  of  the  treaty  of  1835-^,  or  who  were  then 
immediately  affected  by  it,  mast  be  presumed  to  have  died. 

Had  any  sach  claims  as  are  now  put  forth  existed  when  the 
treaty  of  1846  was  made,  it  cannot  be  supposed  that  they  would 
have  been  omitted  from  that  treaty.  Had  anybody  claimed 
that  the  Indians  in  North  Carolina  were  entitled  to  a  division 
of  the  annuity  fund  created  by  the  11th  article  of  the  treaty 
of  1835,  so  important  an  element  of  contention,  it  must  be  pre- 
sumed, would  not  have  been  passed  over )  but  if  the  parties  in- 
tended any  such  division,  their  rights  would  have  been  set  up 
and  settled  then  and  there.  Instead  of  that  the  income  was 
permitted,  without  objection,  so  far  as  we  can  discover,  to  be 
paid  to  the  Cherokee  Nation,  as  a  body -politic,  during  the  life- 
time of  the  parties  concerned  in  the  treaty  at  its  inception. 

The  claimant  relies  much  upon  the  language  of  the  first 
article  of  the  treaty  of  1846,  securing  the  lands  west  to  the 
^'  whole  Cherokee  people,  for  their  common  use  and  benefit," 
as  giving  the  North  Carolina  Cherokees  and  the  claimant  band 
an  interest  therein  whenever  any  part  should  be  sold.  Even 
independently  of  the  contemporaneous  construction  by  all 
parties,  which  strengthens  our  views,  we  have  no  doubt  that 
the  ''  whole  Cherokee  people  "  there  referred  to  were  the  three 
parties  into  which  the  Cherokee  Nation  was  then  divided  by 
dissensions,  and  not  by  locality— j^r«^,  the  ^^Eastern  Chero- 
kees," meaning  those  who  removed  west  after  the  treaty  of 
1835-'36,  and  who  constituted  the  governing  party,  or,  as  their 
delegates  signed  themselves,  the  '<  government  party  " ;  second^ 
the  '*  treaty  party,"  and,  thirdy  the  "  Old  Settlers,"  all  mentioned 
in  that  treaty. 

If,  however,  the  whole  "Cherokee  people"  there  mentioned 
included  the  North  Carolina  Cherokees,  the  very  language  re- 
pels the  idea  of  any  partition  between  them.  To  enjoy  the 
benefit  of  the  common  lands  they  must  go  and  enjoy  the  same 
with  their  brethren,  according  to  the  customs,  laws,  and  us- 
ages of  the  nation.  There  is  not  a  single  word  in  either  of  the 
treaties  that  implies  a  partition  of  lands  or  a  division  of  the 
funds  of  the  Cherokee  Nation.  All  is  distinctly  either  declared 
or  implied  to  be  "  in  common."  In  clear  violation  of  the  idea 
of  common  property,  the  present  claimant  is  seeking  a  divis- 
ion of  it. 

Two  other  treaties  have  been  made  with  the  Cherokee  Na- 
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tion,  in  neither  of  which  are  the  Gherokees  remaining  east  pro- 
vided for  or  noticed.  The  treaties  of  1866  (14  Stat  L.,  799) 
and  1868  (16  Stat.  L.,  727)  relate  principally  to  the  internal 
government  of  the  nation,  authorise  the  settlement  of  friendly 
Indians  on  their  lands  by  paying  for  such  right  and  obtaining 
the  consent  of  the  Cherokee  coancil,  cede  certain  lands  to  the 
United  States  in  trost  for  sale,  and  provide  for  the  investment 
and  disposition  of  the  funds  arising  from  the  sales,  all  for  the 
benefit  of  the  Cherokee  Nation  as  a  body  politic.  It  is  out  of 
sales  under  these  treaties  that  the  land  fund  now  in  controversy 
arises. 

We  will  now  return  to  the  Cherokee  Indians  in  North  Caro- 
lina. Up  to  1856,  as  we  have  shown,  they  individually,  not  as 
a  tribe  or  band  or  other  organization,  had  received  the  interest 
on  $53.33  each,  funded  for  their  removal  and  subsistence  west 
when  any  of  them  should  go  there.  The  act  of  1855  contem- 
plated paying  out  the  whole  principal,  but  that  object  was 
never  consummated.  The  act  of  1868  (15  Stat.  L.,  228)  provides 
for  taking  a  new  roll  or  census  of  North  Carolina  Indians,  upon 
which  payments  should  be  made.  It  also  provided  that  the 
Commissioner  of  Indian  Affairs  should  take  the  same  charge 
of  the  North  Carolina  Indians  as  of  other  tribes  of  Indians. 

This  money  finally,  in  1875  and  1876,  passed  into  the  trust  fiind 
held  by  the  United  States  for  the  benefit  of  the  Eastern  Band. 
(Act  of  March  3, 1875, 18  Stat,  447 ;  act  of  August  15, 1876, 19 
Stat,  197.) 

This  Eastern  Band  was  organized  at  the  suggestion  of  an  offi- 
cer from  the  Indian  Office,  after  1868,  for  the  purpose  of  enabling 
the  Indians  in  North  Carolina  and  vicinity  to  transact  business 
with  the  government.  It  is  not  a  nation  of  itself,  and  has  no 
connection  with  the  Cherokee  Nation,  and  has  never  been  rec- 
ognized by  the  United  States  or  by  that  nation  in  any  treaty 
as  so  connected.  It  has  no  power  to  make  laws,  its  members 
being  all  subject  to  the  laws  of  the  States  where  they  live.  At 
most  it  can  be  but  a  social  organization,  a  little  more  developed 
than  anything  of  the  kind  which  hiui  existed  there  before  since 
the  nation  went  west  in  1838,  fostered  and  encouraged  by  the 
United  States  in  some  matters,  but  not  recognized  as  a  nation  in 
whole  or  in  part.  This  is  manifest  from  the  articles  of  its  con- 
stitution, set  out  in  the  findings,  and  from  the  statute  provisions 
in  relation  to  investments  held  in  trust  by  the  United  States  for 


480       Eastern  Band  Ghbbokbes  v.  XJ.  S.  bt  al. 


OylBloH  of  tMe  ••■rt. 
their  benefit  and  otherwise.    (18  Stat.  L.,  447 ;  19  Stat.  L.,  197, 
291.) 

It  is  not  the  snccessor  of  any  organization  known  to  the  laws 
or  treaties  of  the  United  States,  and  as  a  band  it  has  none  of 
the  individaal  rights  or  claims  of  those  to  whom  money  was 
promised  nnder  the  treaty  of  1835~'36,  nor  to  any  grunts  of 
Congress,  except  such  as  have  been  gratuitously  given  to  it. 
The  individual  claimants  under  the  treaty  of  18S5-'36  have 
probably  all  died,  and  if  any  of  their  claims  were  not  settled 
before  their  deaths,  such  claims  do  not  pass  to  the  Eastern 
Band,  but  belong  to  their  legal  representatives.  Whether  that 
be  so  or  not  is  immaterial,  as  the  claimant  band  is  now  seeking 
to  recover  not  individual  property,  but  a  divided  share  of  the 
common  property  of  the  nation. 

No  treaty  was  ever  made  with  this  band  nor  with  the  people 
composing  its  membership.  All  the  connection  the  band  has 
with  the  United  States  is  such  as  has  been  created  by  the  laws 
of  Congress,  which  may  be  altered  by  the  same  power  that  en- 
acted them ;  and  Congress  can  make  no  laws  in  relation  to  the 
band  which  are  in  conflict  with  the  laws  and  constitution  of 
the  State  of  North  Carolina,  to  which  these  Indians  are  sab- 
ject.  \ 

The  status  of  the  Cherokee  Nation,  one  of  the  defendants, 
is  entirely  different.  It  has  its  territorial  possession  and  bound- 
aries, its  constitution  (very  much  like  the  Constitution  of  the 
United  States),  its  laws,  its  executive,  legislative,  and  judicial 
departments,  with  none  of  which  can  any  State  or  the  United 
States  interfere. 

Its  relations  to  the  United  States  are  fixed  by  contracts,  set 
out  in  treaties  and  laws,  to  which,  as  a* nation,  it  has  given  its 
assent.  The  United  States,  by  the  terms  of  those  contracts, 
have  become  trustee  of  its  funds,  which  they  have  agreed  to 
administer  according  to  the  provisions  of  those  contracts.  As 
late  as  January,  1885,  in  a  communication  to  the  Senate,  the  Sec- 
retary of  the  Interior  stated,  what  has  always  been  understood, 
that  "  the  department  has  not  considered  it  the  duty  of  the 
Commissioner  of  Indian  AfiBirs  or  the  Secretary  of  the  Interior 
to  interfere  with  the  affairs  of  the  Cherokee  Nation,  except  in 
the  case  especially  provided  for  by  treaty  with  that  nation." 
(Ex.  Doc.  No.  17,  48th  Cong.,  p.  6.) 

The  Revised  Statutes,  section  2097,  enact,  what  would  be  the 
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law  without  the  enactment,  that  ^^  no  fands  belonging  to  any 
Indian  tribe  with  which  treaty  relations  exist  shall  be  applied 
in  any  manner  not  authorized  by  such  treaty  or  by  express 
provisions  of  law."  And  in  several  instances  where  the  funds 
of  this  nation,  or  the  money  appropriated  therefor,  have  been 
misapplied  by  the  officers  of  the  United  States,  through  wrong 
construction  of  treaty  provisions  or  otherwise,  Congress  has 
made  appropriation  for  the  restoration  of  the  same  out  of  the 
public  Treasury. 

The  Cherokee  Nation  has  a  right  to  stand  upon  the  contracts 
of  its  treaties  in  relation  to  the  funds  now  in  question,  and  no 
acts  of  Congress  and  no  proceedings  of  the  political  dei)artments 
of  the  government  in  connection  therewith  can  take  away  its 
vested  rights  guaranteed  by  such  treaties. 

On  the  part  of  the  claimant,  the  Eastern  Band,  it  is  alleged 
that  its  members  being  descendants  of  the  ancient  Cherokees, 
they  are  a  part  of  the  Cherokee  Nation,  and  thus  entitled  to 
share  in  its  common  property,  and  upon  this  assumption  its 
claims  are  principally  founded. 

If  that  were  so  their  case  would  be  in  no  better  condition,  but 
rather  worse.  If  they  are  part  of  the  Cherokee  Nation  they 
are  subject  to  its  constitution  and  laws,  and  must  take  and  en- 
joy the  rights  and  benefits  of  the  nation,  its  property,  and  its 
privileges,  precisely  as  other  citizens  or  members  enjoy  them, 
and  not  otherwise. 

As  early  as  May  6,  1817,  when  the  national  organization  ex- 
isted where  now  mostly  reside  the  members  of  the  claimant 
band,  whose  ancestors  were  acknowledged  as  part  of  the  nation, 
it  was  resolved  by  its  council  that  '*  the  authority  and  claim  of 
our  common  property  shall  cease  with  the  person  or  persons 
who  shall  think  proper  to  remove  themselves  without  the  lim- 
its of  the  Cherokee  Nation."  (Laws  of  Cherokee  Nation,  edi- 
tion of  1852,  p.  5.)  This  was  understood  to  be  common  law 
of  all  Indian  tribes  and  nations,  and  only  reaffirmed  by  this 
enactment.  While  a  large  number  of  the  nation,  as  it  then 
existed,  were  living  on  Arkansas  public  lands,  they  received 
no  share  of  the  annuities  and  common  funds  of  the  nation 
until  the  nation  consented,  by  the  treaty  of  1817,  to  a  divis- 
ion with  them,  and  even  then  they  did  not  receive  any  of  the 
past  annunities  which  since  their  removal  had  been  paid 
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wholly  to  those  of  the  nation  who  remained,  in  accordance  with 
their  ancient  rales  and  traditions. 

In  1825  it  was  resolved  by  the  national  coandl  that  <^the 
lands  within  the  sovereign  limits  of  the  Cherokee  Nation,  as 
defined  by  treaties,  are,  and  shall  be^  the  eommon  property  of 
the  nation.^    (Laws,  &o.,  p.  45.) 

By  the  constitution  of  1827,  made  at  New  Echota,  where 
was  signed  the  treaty  of  1835,  it  was  declared  that  ^'  the  sover- 
eignty and  jurisdiction  of  this  government  shall  extend  over 
the  country  within  the  boundaries  above  described,  and  the 
lands  therein  are,  and  shall  remain,  the  common  property  of 
the  nation:  •  •  •  Providedy  •  •  •  That  whenever  any 
of  such  citizen  or  citizens  shall  remove,  with  their  effects,  oat 
of  the  limits  of  this  nation,  and  become  citizens  of  any  other 
government,  all  their  rights  and  privileges  as  citizens  of  this 
nation  shall  cease."  (Laws,  &c.,  p.  119.)  Again,  in  the  ^^  act  of 
union  between  the  Eastern  and  Western  Gherokees,'' signed  by 
the  president  of  the  Eastern  Gherokees,  the  president  of  the 
Western  Gherokees,  and  by  delegates  and  officers  of  each  divis- 
ion, July  12, 1839,  it  was  declared  that  ''all  rights  and  title  to 
public  Gherokee  lands  on  the  oast  or  west  of  the  river  Missis- 
sippi, with  all  other  public  interests  which  may  have  vested  in 
either  branch  of  the  Gherokee  family,  whether  inherited  from  our 
fathers  or  derived  from  any  other  source,  shall  henceforth  vest 
entire  and  unimpaired  in  the  Cherokee  Ufation,  as  oonstittUed  by 
this  union,^  (Same  volume  of  laws,  &c.,  A.  D.  1852,  part  2, 
p.l.) 

The  constitution  which  foUowed  the  above  declaration  of 
union  provides,  in  article  1,  section  2:  ''The  lands  of  the  Gher- 
okee Nation  shall  remain  common  property.  Whenever  any 
citizen  shall  remove,  with  his  effects,  out  of  the  limits  of  this  na- 
tion, and  become  a  citizen  of  any  other  government,  aU  his 
rights  a/nd  privileges  as  a  citizen  of  this  nation  shall  cease:  Pro- 
videdj  nevertheless^  That  the  national  council  shall  have  power 
to  readmit,  by  law,  to  all  the  rights  of  citizenship,  any  person 
or  persons  who  may,  at  any  time,  desire  to  return  to  the  nation, 
on  memorializing  the  national  coancil  for  such  readmission." 
(Same  vol.,  part  2,  pp.  5,  6.) 

The  demands  of  the  present  Eastern  Band  of  Gherokees  and 
its  members  are  in  conflict  with  these  express  provisions  of  the 
constitution  and  laws  of  the  Gherokee  Nation,  to  which  they 
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are  claiming  to  belong.  They  are  demanding  a  division  of 
tmst  fands  which  the  United  States  hold  as  the  common  prop- 
erty, and  that,  too,  while  they  are  living  without  the  limits  of 
the  nation  and  are  to  all  intents  and  purposes  citizens  of  another 
government,  in  utter  disregard  of  the  traditions,  constitution, 
and  laws  of  the  Cherokee  people. 

Throughout  this  opionin  we  have  treated  the  proceeds  of  the 
sale  of  the  common  lands  as  the  common  property  of  the  na- 
tion, precisely  as  were  the  lands  before  such  sale.  Those  pro- 
ceeds have  been  invested,  and  the  income  of  the  investments 
is  paid  out,  in  accordance  with  the  terms  of  the  treaty  of  1866 
(14  Stat.  L.,  805),  for  the  benefit  of  the  Cherokee  Nation  as  a 
body  politic. 

If  the  Indians  east  of  the  Mississippi  River  wish  to  enjoy  the 
common  benefits  of  the  common  property  of  the  nation,  in 
whatever  form  it  may  be,  whether  in  permanent^fund  or  in  the 
proceeds  of  the  sale  of  common  lands,  they  must  comply  with 
its  constitution  and  laws  and  become  readmitted  to  citizenship 
as  therein  provided.  They  cannot  have  a  divided  share  of  the 
common  property  of  the  nation,  and  thus  gain  rights  and  priv- 
ileges not  accorded  to  any  other  Cherokee  Indians — the  liv- 
ing out  of  national  territory,  avoiding  subjecting  themselves 
to  the  laws  of  the  nation,  dividing  its  common  fund  and  com- 
mon property,  and  managing  their  affairs  wholly  independent 
of  national  authority.  Such  an  admission  of  right  might  break 
the  nation  into  innumerable  bands  and  scatter  into  fractious 
funds  which,  by  treaties  with  the  United  States  and  by  the  con- 
stitutions and  laws  of  the  Indians  themselves,  have  been  dedi- 
cated as  common  funds  to  the  common  and  not  divided  benefit 
of  the  nation. 

In  our  opinion  the  Eastern  Band  of  Cherokee  Indians,  claim- 
ants in  this  case,  have  no  rights  in  law  or  in  equity  in  and  to 
the  moneys,  stocks,  and  bonds  held  by  the  United  States  in 
trust  for  the  Cherokees,  arising  out  of  the  sales  of  lands  lying 
west  of  the  Mississippi  Biver,  nor  in  and  to  a  certain  other 
fund,  commonly  called  the  permanent  annuity  fund,  mentioned 
in  the  act  of  March  3, 1883  (22  Stat.  L.,  585),  referring  the  case 
to  this  courts  and  a  decree  will  be  entered  to  that  effect. 
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BOBEET  STEACHAN  v.  THE  DISTEICT   OF  COLUM- 
BIA. 

[No.  396,  CoDgTessiooal.    Decided  Joae  1,  1885.] 

On  the  defendants  Motion. 

The  Senate  referH,  under  Rev.  Stat.,  $  1059,  a  claim  against  the  District  of 

Columbia. 
One  of  the  houses  of  Congress  has  no  authority  to  refer  to  this  court,  under 

Rov.  Stat.,  §  1059,  a  claim  against  the  District  of  Columbia.  ' 

The  Report^f?  statement  of  the  case: 

The  action  of  the  Senate  concerning  the  claim,  and  the  motion 
of  the  defendant  to  dismiss  for  want  of  jurisdiction,  will  be  found 
in  the  opinion  of  the  court. 

Mr.  J.  C.  Fay  (with  whom  was  the  Assistant  Att4>rney'0enerat) 
for  the  motion. 

Mr.  James  Goleman  opposed. 

EiOHARDSON,  Oh.  J.,  delivered  the  opinion  of  the  court : 
This  case  was  referred  to  the  court  by  the  following  resola- 
tion  of  the  Senate : 

"  In  the  Senate  of  the  United  States, 

"January  26, 1885. 
"  Resolvedy  That  the  claim  of  Eobert  Strachan,  of  Washing- 
ton, District  of  Columbia,  be  referred,  in  accordance  with  the 
provisions  of  section  1059  of  the  Eevised  Statutes  of  the  United 
States,  to  the  Court  of  Claims  of  the  United  States,  together 
with  the  vouchers,  proofs,  and  papers  pertaining  thereto,  to  be 
heard  and  determined  by  said  court." 

The  claim  thus  referred  is  identified  by  a  bill  at  that  time 
pending  before  the  Senate,  a  copy  of  which  was  transmitted  to 
the  court  with  said  resolution,  and  is  as  follows  (omitting  the 
parts  in  italics  in  said  bill,  which  the  committee  4id  not  recom- 
mend) : 
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"  A  Bill  for  the  relief  of  Robert  Straohan. 

^^Be  it  enaotedy  dkc.^  That  jarisdiction  be,  and  the  same  is 
hereby,  conferred  upon  the  United  States  Court  of  Claims  to 
hear,  try,  and  determine,  according  to  the  rales  and  practice 
now  in  force  in  said  court,  any  claim  for  damage  which  Robert 
Strachan  may  have  against  the  District  of  Columbia  by  reason 
of  the  said  District  of  Columbia,  or  its  agents,  servants,  or  em- 
ployees, having  changed  the  grade  of  New  Hampshire  avenue 
between  Sixteenth  and  Seventeenth  streets,  in  said  District  of 
Columbia. 

^'  Sec.  2.  That  the  judgment  rendered  in  said  action,  if  any 
shall  be  rendered,  shall  be  paid  in  the  same  manner  as  judg- 
ments are  paid  in  said  court  as  now  provided  by  law." 

There  were  other  papers  sent  with  the  reference,  all  of  which 
showed  claims  against  the  District  of  Columbia. 

The  claimant  has  filed  a  petition  against  the  District  of  Co* 
lumbia,  founded  upon  the  claim  set  out  in  said  bill. 

The  defendant  moves  to  dismiss,  on  the  ground  that  one  house 
of  Congress  has  no  authority  to  refer  to  the  court  a  claim 
against  the  District  of  Columbia. 

The  claimant  relies  upon  the  last  clause  of  the  first  paragraph 
of  section  1059  of  the  Revised  Statutes,  the  whole  of  which 
paragraph  is  as  follows : 

"Sec.  1059.  The  Court  of  Claims  shall  have  jurisdiction  to 
hear  and  determine  the  following  matters : 

"  First.  All  claims  founded  upon  any  law  of  Congress,  or  upon 
any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, expressed  or  implied,  with  the  government  of  the  United 
States. 

"And  all  claims  which  may  be  referred  to  it  by  either  house 
of  Congress." 

In  our  opinion  that  clause  does  not  give  to  the  separate 
houses  of  Congress  the  power  to  confer  jurisdiction  upon  this 
Court  of  Claims  against  the  District  of  Columbia. 

All  the  provisions  of  the  organic  act  establishing  this  court, 
and  of  the  Revised  Statutes,  show  that  the  claims  referred  to 
therein  are  claims  against  the  United  States.  The  first  act, 
that  of  February  24,  1855,  ch.  122  (10  Stat.  L.,  612),  was  en- 
titled  '^ An  act  to  establish  a  court  for  the  investigation  of  claims 
against  the  United  States,"  and  all  its  provisions  relate  exclu- 
sively to  such  claims. 

Take,  for  illustrations,  the  provisions  as  they  now  stand  in 
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the  Bevised  Statotes :  Section  1061  provides  for  set-off,  coanter- 
claim,  claim  for  damages,  or  other  demand  an  the  part  of  the 
government;  section  1069  enacts  that  every  claim  against  the 
United  States^  cognizable  by  the  Court  of  Claims,  shall  be  fore- 
ever  barred,  &c.,  unless  the  petition  is  presented,  &c.|  within 
six  years ;  section  1089  provides  for  payment  of  judgments  of 
the  court  out  of  the  public  Treasury ;  section  1093  makes  the 
judgment  of  this  court  a  bar  to  any  further  claim  or  demand 
against  the  United  States. 

From  these  and  other  provisions  it  is  clear  that  Congress  was 
legislating  only  in  relation  to  claims  against  the  United  States* 

It  is  true  that  by  the  Constitution  Congress  has  the  exclasive 
power  of  legislation  over  the  District  of  Columbia  (Constitution, 
art.  1,  sec.  8),  but  when  it  came  to  exercise  that  power  in  rela- 
tion to  claims  against  the  District  it  passed  a  separate  and 
distinct  act  (act  of  June  16, 1880,  ch.  243, 1  Supplement  to  Rev. 
Stat,  262),  in  which  the  jurisdiction  of  this  court  on  such  claims 
was  conferred,  limited,  and  provided  for  in  detail. 

In  our  opinion  one  house  of  Congress  has  no  authority  to 
refer  to  this  court  a  claim  against  the  District  of  Columbia. 

The  motion  to  dismiss  is  sustained. 


MICHAEL  J.  GBBALISH  v.  THE  UNITED  STATES. 

FNo.  14311.    Decided  June  1,  1885.] 
On  the  Proofs, 

An  ordnance  storekeeper  is  on  duty  as  acting;  assistant  commissary.  He 
is  not  paid  the  $100  per  annum  provided  by  the  Act  15th  July,  1870. 

An  ordnance  storekeeper  assigned  to  duty  as  acting'commissary  of  sabsist- 
ence  is  entitled  to  $100  per  annum  under  the  Act  Ibth  July,  1870  (1(^ 
Stat.  L.,  p.  320;  Rev.  Stat.,  $  1261). 

Tlie  Reporters?  statement  of  the  case : 

The  following  are  the  facts  of  the  case  as  found  by  the  court : 
I.  The  claimant  is  an  ordnance  storekeeper  of  the  Commis- 
sary Department  of  the  Army,  and  has  been  so  since  1867.  He 
was  on  duty  as  acting  assistant  commissary  pf  subsistence 
from  December  1, 1867,  to  August  9,  1876,  and  from  May  15, 
1876,  to  March  31,  1884.    He  has  not  been  paid  for  such  serr- 
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ice  the  $100  per  annum  provided  by  the  act  of  Jnly  15, 1870, 
ch.  294,  sec.  24  (16  Stat.  L.,  320),  and  Bevised  Statutes,  sec. 
1261. 

Mr.  B,  B,  Warden  for  the  claimant. 

Mr.  F.  H.  Howe  (with  whom  was  the  ABBiBtant  Attorney- 
General)  for  the  defendants. 

EiGHABDSON,  Ch.  J.,  delivered  the  opinion  of  the  court: 

The  claimant,  an  officer  of  the  Army,  having  been  acting  as- 
sistant commissary,  which  is  not  of  itself  an  office,  but  ©nly 
an  assignment  to  additional  duty,  for  w4iich  a  compensation  of 
$100  a  year  is  allowed  by  Kevised  Statutes,  sec.  1261,  is  entitled 
to  recover  that  amount  for  the  six  years  immediately  previous 
to  bringing  this  action.  The  case  is  ruled  by  that  of  Morr%s<m 
V.  The  United  States  (13  C.  Cls.  R.,  1;  affirmed  on  appeal,  96  U. 
S.  R,  232). 

No  recovery  can  be  had  in  this  court  for  any  period  earlier 
than  said  six  years,  by  reason  of  the  statute  of  limitations  pre- 
scribed in  Revised  Statutes,  sec.  1069. 

Judgment  will  be  entered  in  favor  of  the  claimant  for  $600. 


S.  S.  WEBB  &  CO.,  FOR  THE  USE  OP  FORD,  v.  THE 
UNITED  STATES. 

[No.  14564.     Decided  June  1,  1885.] 

On  the  defendants^  Motion  and  Demurrer. 

The  Senate  refers  to  this  court,  under  the  Rev.  Stat.,  $  1059,  a  claim  for 
the  proceeds  of  captured  cotton.  ' 
I.  Either  of  the  houses  of  Congress  may  confer  upon  this  court  jurisdic- 
tion of  a  claim  for  the  proceeds  of  captured  property,  but  the  claim 
will  not  constitute  a  legal  cause  of  action  unless  Ji}ri8diction  be 
conferred  by  statute. 
II.  In  any  case  where  a  claim  for  money  is  before  Congress,  either  house, 
may  refer  it  for  adjudication,  under  Rev.  Stat.,  $1059;  and  jurisdic- 
tion in  the  four  classes  of  cases  specified  in  that  section  is  equally 
weU  established. 
III.  The  statute  authorizing  either  house  to  refer  claims  to  this  court  it 
a  consent  that  the  United  States  may  be  sued  in  cases  so  referred. 
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rV.  The  Statute  of  Limitations  (Si^Y,  Stat.,  $  1069)  does  notprecliide  Jaru- 
diction  of  a  oaptared  property  case  referred  by  the  Senate  nnder 
Bev.  Stat.,  $  1059. 
y.  There  is  a  di£ference  between  the  transmission  of  a  petition  by  the 
Secretary  of  the  Senate  or  the  Clerk  of  the  House,  nnder  R6t. 
Stat.,  $  1060,  and  a  formal  reference  of  a  claim  by  the  Senate  or 
house,  under  $  1050. 
YI.  The  bar  prescril>ed  by  the  Statute  of  Limitations  is  not  jurisdictional, 
for  the  statute  also  prescribes  exceptions  whereby  a  case  may  be 
taken  out  of  ite  limitations. 
YII.  There  is  no  inconsistency  between  the  Bev.  Stat.,  ^  1059,  and  the  Bow- 
man Act ;  the  two  were  enacted  for  entirely  different  objects ;  they 
confer  different  jurisdictions,  and  the  latter  does  not  repeal  the 
9       former. 
YIII.  The  reference  of  a  olaim  by  one  of  the  houses  of  Congress  confera 
jurisdiction,  but  creates  no  new  cause  of  action,  and  nole^i^l  right 
Kave  that  of  making  the  governmeut  defendant  in  a  judicial  tribu- 
nal. 
IX.  The  private  acts  (18  St  at.  L.,  p.  606;  19  id.,  p.  509)  referring  cotton  cases 
to  this  court  did,  by  direct  or  indirect  reference  to  the  Jhandoned^ 
or  captured  property  Act  (12  Stat.  L.,  p.  820),  declare  the  policy  of 
the  governmeut  as  to  the  claims  so  referred,  and  thereby  conferred 
the  same  legal  right  that  was  created  by  the  original  statute. 

The  Reporters'  statement  of  the  case : 

In  this  case  the  defendants'  motion  to  dismiss  for  want  of 
jorisdiction  presented  the  question  whether  one  of  the  hooses 
of  Congress,  by  virtue  of  the  Kev.  Stat.,  §  1059,  could  confer 
jurisdiction  of  captured  property  cases ;  and  their  demurrer  to 
the  petition  presented  the  question  whether  a  claim  so  referred 
could  be  deemed  a  valid  cause  of  action. 

Mr,  Assistant  Attorney-Oeneral  Simon  for  the  demurrer. 

Mr.  F.  JJ.  Hotce  for  the  motion  to  dismiss : 

1.  The  court  has  no  jurisdiction  of  these  cases,  because  they 
are  barred  by  the  act  of  March  12,  1863,  and  section  1059 
(fourth  clause) ;  because  they  are  barred  by  section  1069,  Eev. 
Stat. 

2.  The  first  clause  of  section  1059  confers  power  upon  the 
Senate  to  transmit  but  one  class  of  claims  to  this  court,  to  wit, 
those  claims  over  which  the  court  has  a  concurrent  jurisdiction. 

3.  That  clause  does  not  confer  power  on  the  Senate  or  the 
House  of  Eepresentatives  to  transmit  any  claim  to  this  court 
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of  which  it  has  ever  had  juriBdiction,  but  which  juiisdiction  has 
been  barred  by  the  Statute  of  LimitatiODS,  because  the  Gonsti- 
tntion  does  not  permit   Congress  to  delegate  to  one  house 
thereof  the  power  to  repeal  any  of  its  laws. 

4.  That  clause  does  not  confer  upon  the  Senate  or  the  House 
power  to  transmit  to  this  court  any  claim  of  which  it  has  never 
been  given  jurisdiction  by  an  act  of  Congress,  because  Con- 
gress cannot,  under  the  Constitution,  delegate  to  one  house 
thereof  the  power  to  enact  a  law. 

Mr.  George  8.  Boutwellj  Mr.  Gilbert  Moyers^  and  Mr.  J.  W. 
Douglass  for  Ford,  administrator  of  Robinson,  in  opposition : 

The  legislative  power  of  the  United  States  has  provided  that 
either  branch  of  Congress  may  refer  claims  to  this  court.  It 
this  power  is  conferred  by  legi  slation  to  either  house  of  Con- 
gress, of  course  it  follows  that  the  house  of  Congress  which  is 
empowered  by  law  to  order  said  reference  must  decide  whether . 
the  claim  is  presented  by  the  parties  entitled  to  recover,  and 
it  must  decide  also,  in  case  the  Statute  of  Limitations  had  run 
against  claimant,  whether  there  are  sufficient  reasons  to  excuse 
or  to  explain  his  apparent  neglect.  This  view  is  strengthened 
by  an  examination  of  sections  1060  and  1069  of  the  Revised 
Statutes. 

The  language  used  in  section  1060  differs  widely  from  that  of 
section  1059 ;  in  section  1060  the  law  provides  for  a  simple  trans- 
mission of  the  petition  or  bill  and  documents,  which  transmis- 
sion is  a  mere  clerical  duty,  to  be  performed  by  the  Secretary 
of  the  Senate  or  by  the  Clerk  of  the  House.  On  the  contrary, 
in  section  1059  the  law  contemplates  a  reference ;  that  is  to 
say,  legislative  action  by  a  house  of  Congress. 

It  is  contended  that  the  words  "  every  claim  against  the 
United  States,"  used  in  section  1069,  in  no  wise  conflict  with  the 
provisions  of  section  1059.  Indeed,  it  is  not  doubted  that 
every  claim  against  the  United  States  is  barred  in  the  Court  of 
Claims  by  six  years'  limitation,  unless  it  be  otherwise  provided 
by  a  statute  of  the  United  States ;  and  it  is  submitted  that  the 
power  to  remove  this  bar  has  been  granted  to  either  house  of 
Congress  by  section  1059 ;  otherwise  it  would  be  impossible  to 
understand  why  section  1059  should  require  a  resolution  of 
either  house  of  Congress  to  refer  a  claim  to  this  court,  while 
under  section  1060  the  mere  transmission  of  the  petition  or  of 
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the  bill  by  the  Clerk  of  the  House  or  by  the  Secretary  of  the 
Senate  would  accomplish  the  same  purpose. 

Mr.  P.  U.  Dye  for  Ford,  administrator  of  Webb,  in  opposition : 

The  right  of  petition  is  guaranteed  by  the  Constitution. 

The  question  of  jurisdiction  and  of  right  must  always  deter- 
mine whether  the  redress  which  is  sought  can  be  granted. 

A  claimant  petitions  Congress ;  either  house  has  the  power 
of  reference  without  limitation ;  and  the  Senate,  as  in  the  case 
at  bar,  makes  the  act  of  reference,  and  thereby  invokes  and 
sets  in  motion  the  jurisdiction  of  the  Court  of  Claims  as  pre- 
scribed by  law.  The  act  of  reference  is  in  the  nature  of  and  is 
the  equivalent  of  a  special  act  of  Congress  in  respect  of  the 
case  so  referred  by  either  house  of  Congress.  It  is  more ;  it  is 
the  mode — one  of  the  modes — prescribed  by  law  by  which  the 
government  signified  its  consent  to  be  sued  in  its  own  court  in 
respect  of  said  claim. 

The  claimant  does  not  come  here  on  his  own  voluntary  peti- 
tion, but,  on  the  contrary,  is  sent  here  by  virtue  of  the  act  of 
reference,  which  invokes  the  jurisdiction  of  the  court  to  hear 
and  determine  "  all  claims  which  may  be  referred  to  it  by  either 
house  of  Congress." 

Broadly  speaking,  the  jurisdiction  given  to  this  court  by  the 
act  of  24th  February,  1855  (C.  122,  S.  1,  V.  10,  p.  612),  now  em- 
braced in  section  1059  of  the  Eevised  Statutes,  has  never  been 
repealed,  changed,  or  in  any  way  modified  or  suspended  by  any 
subsequent  act.  We  contend  that  the  law  in  this  respect  re- 
mains precisely  as  it  was  when  first  enacted. 

Richardson,  Ch.  J.,  delivered  the  opinion  of  the  court: 
This  case  was  referred  to  this  court  by  the  following  resolu- 
tion of  the  Senate : 

"In  the  Senate  of  the  United  States, 

^^February  28,  1885. 
^^Besolved^  That  the  claim  of  S.  S.  Webb  and  Company,  for 
the  use  of  William  G.  Ford,  as  embraced  in  Senate  bill  JNo.  265^ 
in  the  48th  Congress,  be  referred  (in  accordance  with  the  pro- 
visions of  section  1069  of  the  Revised  Statutes)  to  the  Court  of 
Claims,  together  with  the  papers,  vouchers,  proof,  and  docu- 
ments appertaining  thereto." 
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The  following  is  a  copy  of  the  bill  mentioned  in  said  resoln- . 
tion: 

"A  BILL  for  the  relief  of  8.  S.  Webb  and  Company,  for  the  use  of  William 

G.  Ford. 

"-B6  it  enacted^  <fec.,  That  the  claim  of  S.  S.  Webb  and  Com- 
pany, for  the  use  of  William  G.  Ford,  for  the  proceeds  of  fifty 
bales  of  cotton,  containing  twenty-five  thousand  five  hundred 
and  sixty-eight  pounds,  seized,  under  the  Captured  and  aban- 
doned property  Act,  at  Mobile,  Alabama,  in  May,  eighteen  hun- 
dred and  sixty-five,  by  Acting  Quartermaster  Samuel  Lappin, 
and  shipped  by  him  on  the  bark  Ada  Carter  to  the  chief  quar- 
termaster at  New  York,  and  sold,  and  the  proceeds  paid  into  the 
Treasury,  be,  and  the  same  is  hereby,  referred  to  the  Court  of 
Claims,  to  be  heard  and  determined  by  said  court  without  re- 
gard to  the  lapse  of  time,  and  the  same  as  if  said  claim  had  been 
preferred  before  said  court  within  the  two  years  prescribed  by 
the  act  of  March  twelfth,  eighteen  hundred  and  sixty-three,  en- 
titled *An  act  to  provide  for  the  collection  of  abandoned  prop- 
erty, and  so  forth.' 

*'  Sec.  2.  That  the  evidence  heretofore  taken  in  the  case  and 
filed  in  the  Treasury  Department,  and  the  evidence  and  papers 
on  file  before  Congress,  shall  be  admitted  and  heard  by  the 
court  the  same  as  if  taken  over  again  under  the  rules  and  orders 
of  the  court;  and  either  party  may  take  additional  testimony, 
and  shall  have  the  right  of  appeal  as  in  other  cases.'' 

The  defendants  file  a  motion  to  dismiss  for  want  of  jurisdic- 
tion, urging  that  there  is  no  legal  authority  in  the  Senate  to 
refer  a  claim  to  this  court. 

It  will  be  seen  that  the  claim  mentioned  in  the  bill  and  re- 
ferred to  the  court  is  "  for  the  proceeds  of  fifty  bales  of  cotton, 
containing  twenty-five  thousand  five  hundred  and  sixty-eight 
pounds,  seized,  under  the  Captured  and  abandoned  property  Act, 
at  Mobile,  Alabama,  in  May,  eighteen  hundred  and  sixty-five, 
by  Acting  Quartermaster  Samuel  Lappin,  and  shipped  by  him 
on  the  bark  Ada  Carter  to  the  chief  quartermaster  at  New 
York,  and  sold,  and  the  proceeds  paid  into  the  Treasury." 

All  the  rest  of  the  bill  is  proposed  legislation,  which  is  not 
referred  to  the  court.  If  by  resolution  the  Senate  had  referred 
to  the  court  {proposed  legislation,  we  might  well  hold  that  it  was 
without  authority  to  do  so,  and  that  we  took  no  jurisdiction  of 
such  matter  under  the  reference. 

But  in  any  case  where  a  claim  for  money  is  before  Congress 
there  seems  to  be  no  reason  why  either  house  may  net  refer  it 
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here  for  adjudication,  under  the  following  provision  of  the  Se- 
vised  Statutes : 

"Sec,  1069.  The  Court  of  Claims  shall  have  jurisdiction  to 
hear  and  deteiraine  the  following  matters : 
"  First.  All  claims  founded  upon  any  law  of  Congress, 
"  Or  upon  any  regulation  of  an  executive  department, 
"  Or  upon  any  contract,  expressed  or  implied,  with  the  gov- 
ernment of  the  United  States, 

"And  all  claims  which  may  be  referred  to  it  b}"^  either  house 
of  Congress." 

There  would  seem  to  be  four  distinct  classes  of  cases  over 
which  this  court  may  have  jurisdiction  under  that  section : 
First,  those  founded  upon  any  law  of  Congress;  seeond^  thosQ 
founded  upon  any  regulation  of  an  executive  dex^artment; 
thirdj  those  founded  upon  any  contract,  expressed  or  implied, 
with  the  government  of  tbe  United  States;  and,/otireA,  all 
claims  which  may  be  referred  to  it  by  either  house  of  Congress* 
The  jurisdiction  is  equally  well  established  in  cases  coming 
under  either  of  the  four  classes  of  cases. 

There  stands  prominently  in  the  Kevised  Statutes  the  im- 
portant enactment  that  this  court  shall  have  jurisdiction  of  "all 
claims  referred  to  it  by  either  house  of  Congress,"  not  mean- 
inglessly  inserted,  and  it  cannot  be  argued  away  by  subtleties 
andreflneraent  of  reasoning,  nor  be  blotted  out  by  other  legisla- 
tion on  collateral  matters.  It  is  a  welt-settled  rule  of  construc- 
tion of  statutes  that  effect  nmst  be  given,  if  possible,  to  every 
clause,  and  that  none  be  left  without  force,  unless  repealed 
expressly  or  by  necessary  implication  clearly  indicating  such 
to  be  the  will  of  Congress.  Benedicta  est  expositio  quando  res 
redimitur  a  destructione. 

It  is  urged  that  Congress  has  not  the  constitutional  power  to 
authorize  one  of  its  bouses  alone  to  confer  upon  a  court  of  law 
jurisdiction  to  hear  and  determine  cases;  that  the  power  to 
create  jurisdiction  is  a  legislative  power,  which  cannot  be  dele- 
gated. As  a  general  priucii)le  that  may  be  correct,  but  the 
jurisdiction  here  conferred  is  a  mere  consent  that  the  United 
States  may  be  sued  in  cases  referred  by  either  house  to  that 
court  which  Congress  has  established  for  the  purpose  of  hear- 
ing and  determining  cases  against  the  government.  Without 
their  consent  the  United  States  cannot  be  sued,  but  with  it  they 
can  be.    Ko  one  particular  form  of  consent  is  requisite,  and 
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when  GoDKress  enacts  that  the  consent  is  given  upon  the  re- 
ference of  any  case  by  either  of  its  honses  we  have  no  donbt 
that  snch  is  a  safficient  consent  to  support  the  jarisdiction. 

Section  1069  of  the  Bevised  Statutes,  which  prescribes  a 
limitation  of  six  years  to  certain  cases  cognizable  by  the  court, 
is  invoked  as  a  cause  for  dismissing  this  case  for  want  of  juris- 
diction.   To  that  there  are  several  answers : 

First  That  section  seems  to  refer  only  to  cases  which  may 
be  commenced  by  the  petition  of  claimants,  and  cases  ^'  trans- 
mitted  to  it  by  the  Secretary  of  the  Senate  or  the  Clerk  of  the 
House  of  Representatives,  as  provided  by  law."  The  only  law 
under  which  claims  may  be  so  transmitted  is  found  in  section 
1060  of  the  Eevised  Statutes,  which  requires  that  all  petitions 
and  bills  praying  for  the  satisfaction  of  private  claims  of  the 
classes  described,  (which  are  exactly  the  same  as  those  men- 
tioned in  the  first  part  of  the  first  clause  of  section  1059,  and 
which  are  brought  to  the  court  only  at  the  option  of  claim- 
ants, by  voluntary  petition,)  shall  be  transmitted  by  the  Secre- 
tary of  the  Senate  or  Clerk  of  the  House,  unless  otherwise 
ordered  by  resolution.  From  that  section  "claims  which  may 
be  referred  to  it  [this  courtj  by  either  house  of  Congress,"  un- 
der the  last  clause  of  the  first  paragraph  of  section  1059,  are 
significantly  omitted. 

There  is  an  important  difiference  between  the  transmission 
by  the  Secretary  of  the  Senate  or  the  Clerk  of  the  House  of 
bills  and  petitions  upon  which  no  action  is  taken,  and  referring 
claims  by  a  formal  resolution  of  the  Senate  or  House  of  Rep- 
resentatives, and  that  difference  is  provided  for  in  the  respect- 
ive sections  1059  and  1060,  and  is  recognized  in  section  1069. 

Second,  But  if  section  1069  does  include  claims  referred  by 
either  house  of  Congress  under  section  1059,  it  is  no  cause  of  dis- 
missal forwant  of  jurisdiction  on  the  part  of  the  Senate  to  refer  a 
claim  that  the  resolution  shows  the  cause  of  action  to  have  first 
accrued  more  than  six  years  before  such  reference,  because  sec- 
tion 1069  contains  exceptions  to  the  term  of  limitation,  under 
and  by  virtue  of  which  exceptions  the  claimant  may  take  his  case 
out  of  the  limitation  by  allegations  and  proofs  that  he  was  a 
minor  or  beyond  the  seas  or  under  other  disabilities  therein 
set  out.  For  the  purpose  of  trying  the  issues  which  may  arise 
under  those  exceptions,  the  Senate  had  jurisdiction  to  send  the 
case  here,  and  the  court  has  jurisdiction  to  try  the  same. 
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Third.  Whatever  application,  if  any,  the  six  years'  limitation 
in  section  1069  may  have  to  other  classes  of  cases  referred  by 
one  honse  of  Congress,  it  can  have  none  to  this  case,  where  the 
cause  of  action  arises  nnder  the  Abandoned  and  captured  prop- 
erty Act,  which  has  a  two  years'  limitation  of  its  own.  (Sec- 
tion 3  of  the  act  of  March  12,  1863,  12  Stat.  L.,  820.)  A  class 
of  cases  made  subject  to  a  i^pecial  provision  as  to  the  time 
within  which  they  must  be  prosecuted  are  thereby  taken  out 
of  the  general  Statute  of  Limitations.  (FendnlVs  CasCj  16  G. 
CIS.  R.,  120.) 

It  was  suggested  at  the  trial,  though  neither  argued  nor 
pressed,  that  the  first  section  of  the  Bowman  Act  of  March  3, 
1883  (ch.  116,  22  Stat.  L.,  485),  might  operate  as  a  repeal  of  so 
much  of  the  Revised  Statutes,  section  1059,  as  gives  this  court 
jurisdiction  of  "all  claims  which  may  be  referred  to  it  by  either 
house  of  Congress."    That  section  is  as  follows  : 

"  Be  it  enacted^  iSkc.  [section  1],  That  whenever  a  claim  or 
matter  is  pending  before  any  committee  of  the  Senate  or  House 
of  Representatives,  or  before  either  house  of  Congress,  which 
Involves  the  investigation  and  determination  of  facts,  <the  com- 
mittee or  house  may  cause  the  same,  with  the  vouchers,  papers, 
proofs,  and  documents  pertaining  thereto,  to  be  transmitted  to 
the  Court  of  Claims  of  the  United  States,  and  the  same  shall 
^ere  be  proceeded  in  under  such  rules  as  the  court  may  adopt. 

"  When  the  facts  shall  have  been  found,  the  court  shsdl  not 
enter  judgment  thereon,  but  shall  report  the  same  to  the  com- 
mittee or  to  the  house  by  which  the  case  was  transmitted,  for 
its  consideration." 

The  act  nowhere  contains  a  repealing  clause,  and  if  anything 
is  repealed  thereby  it  is  by  implication  arising  from  inconsist- 
ency of  its  provisions  with  former  statutes.  In  Sedgwick  on 
Construction  of  Statutes,  &c.  (second  edition),  97,  it  is  said: 
**  In  regard  to  the  mode  in  which  laws  may  be  repealed  by  sub- 
sequent legislation,  it  is  laid  down  as  a  rule  that  a  general  stat- 
ute, without  negative  words,  will  not  repeal  the  particular  pro- 
visions of  a  former  one,  unless  the  two  acts  are  irreconcilably 
xnconsiBtenV^  Again,  in  a  note  to  the  above  (p.  98) :  <^  Ordinarily 
express  language  is  used  where  a  repeal  is  intended,  and  a  re- 
peal by  implication  is  not  favored."  "When  acts  can  be  har- 
monized by  a  fair  and  liberal  construction  it  must  be  done." 
"  If  possible  to  reconcile  the  acts  it  will  be  done."  "The  impli- 
cation of  repeal  must  be  a  necessary  one."    "If  two  statutes 
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on  the  same  sabject  can  stand  together  without  destroying  the 
evident  intent  and  meaning  of  the  latter  one,  there  will  be  no 
repeal."    All  of  which  is  supported  by  authorities  there  cited. 

There  is  no  inconsistency  between  section  1059  of  the  Revised 
Statutes  and  the  Bowman  Act.  The  two  were  passed  for  en- 
tirely different  objects.  By  the  former  the  court  takes  juris- 
diction to  hear  and  determine  cases  on  both  the  facts  and  the 
law,  enters  judgment,  with  a  right  reserved  to  the  parties  to 
appeal  to  the  Supreme  Court,  and  with  a  provision  that  any 
final  judgment  against  the  claimant  shall  forever  bar  any  fur- 
ther claim  or  demand  against  the  United  States  arising  out  of 
the  matters  involved  in  the  controversy  (R.  S.,  §  1093).  Such 
cases  involve  the  trial  of  legal  rights,  to  be  settled  judicially 
and  never  to  be  returned  to  Congress. 

It  was  found  that  Huch  jurisdiction  did  not  cover  all  the 
claims  before  Congress,  and  that  Congress  needed  assistance 
in  another  class  of  cases,  in  which  it  must  itself  determine 
whether  or  not  it  would  exercise  its  legislative  discretion  by 
giving  relief  to  meritorious  parties  who  had  no  strict  legal 
rights  to  stand  upon,  and  which  discretion  could  not  properly 
be  conferred  elsewhere. 

In  the  history  of  the  court  (17  C.  Cls.  R,,  10),  published  just 
before  the  Bowman  Act  was  introduced  into  Congress,  and 
which  was  distributed  to  members  of  the  committees  of  Con- 
gress, it  was  said : 

'<  There  are  still  numerous  claims  pressing  upon  Congress 
wherein  the  petitioners  appeal  for  special  relief,  which  the  strict 
rules  of  law  cannot  afford  them.  Claims  of  this  class  are  in- 
creasing and  are  a  source  of  much  embarrassment  to  both 
Senators  and  Representatives.  It  is  uncertainty  as  to  the  real 
facts  that  gives  rise  to  most  of  the  difficulty.  These  Congress, 
by  its  committees,  cannot  investigate  and  ascertain  as  they  are 
proved  and  established  in  courts  of  justice.  It  may  and  proba- 
bly will  soon  become  necessary,  if  it  has  not  already  become  so, 
to  send  such  cases  to  the  Court  of  Claims  for  findings  of  fact, 
to  be  submittted  to  Congress  for  its  determination  as  to  the 
law  or  the  relief  which  should  be  applied  to  them.  With  the 
fiEicts  judicially  determined.  Congress  would  be  able  to  act  in- 
telligently, safely,  and  readily  upon  the  cases  presented." 

The  Bowman  Act  follows  this  suggestion.  It  is  entitled  <<An 
act  to  afford  assistance  and  relief  by  Congress,"  &c.,  and,  so  &r 
as  Congress  is  concerned,  applies  only  to  the  finding  of  fticts. 
It  could  not  have  been  intended  to  increase  the  business  of 


496      Webb  &  Co.,  use  op  Fobb,  v.  United  States. 

OflBloH  er  tke  eoarl, 
OoDgress  in  relation  to  claims  by  taking  from  this  ooart  tht 
jurisdiction  which  it  then  had  over  those  which  either  house 
might  refer  to  it  for  judicial  determination  on  both  facts  amd 
law^  never  again  to  appear  for  Congressional  action. 

The  proceedings  of  the  two  acts  are  different.  In  the  Bow- 
man Act  no  appeal  to  the  Supreme  Court  is  provided  for,  and 
if  there  had  been  it  is  not  probable  that  it  would  have  been 
regarded  as  of  any  force,  since  no  judgment  is  entered  in  cases 
under  its  provisious.  ( Oord<m^8  Ome^  2  Wall.,  561,  and  7  O.  Ols. 
B.,  1.)  In  other  respects  there  are  important  differences  which 
do  not  conflict  with  each  other,  but  relate  to  different  cases  or 
have  different  courses  of  proceeding. 

The  Revised  Statutes  and  the  Bowman  Act  complete  a  sys- 
tem for  the  investigation  and  settlement  of  all  classes  of  claims, 
while  the  system  would  be  inadequate  and  imperfect  under 
either  one  without  the  other. 

While  the  bill  was  pending  before  Congress  not  a  suggestion 
of  the  repeal  of  any  existing  provisions  was  once  made  by  any 
member  in  debate,  as  we  can  find.  Immediately  after  the  pas- 
sage of  the  act  a  copy  was  printed  by  the  court  for  the  use  of 
the  departments,  the  bar,  and  others,  to  which  this  note  was 
attached,  and  it  has  since  continued  to  be  attached  to  the  copy 
printed  with  its  rules : 

"  The  act  of  March  3, 1883,  does  not  repeal  Revised  Statutes, 
section  1063,  which  authorizes  the  head  of  a  department  to 
transmit  to  the  Court  of  Claims  any  cases  of  the  classes  of 
which,  by  reason  of  the  subject-matter  and  character,  the  court 
might  take  jurisdiction  of  on  the  voluntary  action  of  claimants, 
and  which  are  set  forth  in  Revised  Statutes,  section  1059. 

"Nor  does  it  iei>eal  that  provision  in  section  1059  of  the  Re- 
vised Statutes  which  gives  the  court  jurisdiction  to  hear  and 
determine  'all  claims  which  may  be  referred  by  either  house 
of  Congress.' 

"In  all  the  above-mentioned  cases  the  court  has  jurisdiction 
to  enter  judgment. 

*'  Care  must  therefore  b©  taken,  in  referring  to  the  court  cases 
which  might  conie  under  either  the  Revised  Statutes  or  the 
act  of  March  3,  1883,  to  specify  under  which  law  the  reference 
is  made."    (18  C.  Cls.  R.,  xxix,  and  20  C.  Cls.  R.,  LV.) 

In  every  case  referred  to  the  court  by  either  house  of  Con- 
gress or  by  a  department  since  the  passage  of  that  act  care  has 
been  taken  to  specify  whether  it  was  sent  under  the  Revised 
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Statates  or  the  Bowman  Act,  and  the  coart  has  invariably  pro> 
ceedecl  in  accordance  with  such  reference. 

In  the  ninet-eenth  volame  of  the  reports  of  this  court  there 
are  reported  five  cases  transmitted  to  the  court  by  the  head  of 
a  department  under  the  provisions  of  section  1063  of  the  Re- 
vised Statutes,  in  each  of  which  the  court  took  jurisdiction  and 
rendered  judgment. 

If  the  authority  of  one  house  of  Congress  to  refer  a  claim  ta 
this  court  under  1059  of  the  Revised  Statutes  is  repealed  by 
implication,  so  must  the  authority  of  the  head  of  a  department 
to  transmit  cases  under  1063  of  the  Revised  Statutes  for  the 
latter  is  much  more  like  section  2  of  the  Bowman  Act  than  is- 
section  1059  of  the  Revised  Statutes  like  section  1  of  that  act* 

To  hold  that  the  Bowman  Act  repeals  anything  by  implica- 
tion would  be  ^'  establishing  an  incidental  and  accidental  change 
of  the  law  beyond  the  contemplation  of  the  legislature,"  which 
is  not  justifiable,  as  we  held  in  Wilcoa^s  Case  (1*J  G.  Cls.  R.,  495), 
which  the  Supreme  Court  affirmed,  adopting  that  very  lan- 
guage (95  U.  S.  R.,  661). 

We  must  hold,  therefore,  that,  for  the  purpose  of  determin- 
ing whether  or  not  there  is  a  legal  liability,  we  have  jurisdic- 
tion of  any  claim  referred  to  the  court  by  either  house  of  Con- 
gress, and  that  the  motion  to  dismiss  for  want  of  jurisdiction 
must  be  overruled. 

The  effect  of  such  a  reference  requires  more  examination. 

The  defendants  have  filed  a  demurrer,  on  the  ground  that  no 
snfficient  cause  of  action  is  set  out  in  the  resolution  of  refer- 
ence or  in  the  petition  founded  upon  it. 

The  claimants  contend  that  the  referenoe  conferring  jurisdic- 
tion upon  the  court  admits  a  cause  of  action,  or  admits  that 
the  United  States  are  liable  if  the  facts  be  proved  as  alleged. 
We  cannot  concur  in  this  view. 

The  conferring  of  jurisdiction  admits  nothing  except  the  con- 
sent of  the  United  States  to  be  sued.  It  creates  no  new  cause 
of  action,  and  no  legal  right  against *the  government  except 
that  of  making  them  defendants  in  a  judicial  tribunal. 

The  United  States  are  liable  in  the  first  three  clashes  of  cases 
mentioned  in  the  first  paragraph  of  section  1059  of  the  Revised 
Statutes,  above  cited,  not  because  jurisdiction  is  thereby  con- 
ferred on  this  court  to  hear  and  determine  such  cases,  but  be- 
cause the  government  has  always  been  liable  in  such  cases. 
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No  goverument,  so  far  as  we  know,  denies  its  liabilitiea  on  its 
own  contracts;  and  the  United  States,  like  other  governments, 
have  an  elaborate  system  of  accounting  and  provision  for  pay- 
ing claims  in  such  cases  through  the  executive  departments. 
That  system  not  being  adequate  in  controverted  casea  iu  the 
opinion  of  (>ongress,  jurisdiction  is  conferred  npon  this  court 
to  hear  and  determine  such  cases  as  the  claimants  see  fit  to 
bring  here;  but  no  legal  rights  on  the  merits  which  did  not 
exist  before  are  created  thereby.  Parties  are  permitted  volun- 
tarily to  come  here  to  have  their  legal  rights  determined,  and 
so,  under  the  last  clause  of  the  paragraph,  they  may  be  sent 
here  by  either  house  of  Congress  to  have  their  legal  rights  jn- 
^dicially  determined,  but  clothed  with  no  additional  and  no  adr 
mitted  rights. 

This  was  the  view  taken  of  the  reference  by  one  house  of 
Congress  within  the  first  year  of  the  existence  of  the  court.  In 
an  opinion  delivered  February  5,  1866,  by  that  able  jurist 
Chief  Justice  Gilchrist,  of  New  Hampshire,  the  first  presiding 
justice  of  this  court,  he  said  : 

"  The  case  does  not  present  a  claim  founded  upon  any  law 
of  Congress  or  any  regulation  of  an  executive  department,  or 
«ipon  any  contract,  express  or  implied,  with  the  government  of 
the  United  States.  It  comes  before  us  by  a  resolution  of  the 
House.  Our  construction  of  the  act  constituting  this  court  is 
that  we  have  no  authority  to  determine  that  a  party  has  a  legal 
<claim  against  the  United  States  unless  it  comes  within  one  of 
the  clauses  specified,  or  is  founded  on  a  legal  right.  In  the  pres- 
ent case  our  opinion  as  to  the  case  is  that  the  claimant  has  no 
legal  cause  of  a<5tion  against  the  United  States." 

That  language  is  as  applicable  now  as  it  was  at  that  time. 

The  question  then  presented  in  this  case  is  whether  or  not 
the  claim  is  founded  upon  any  existing  legal  right.  In  our 
•opinion  it  is  not. 

The  claim  is  for  the  proceeds  of  fifty  bales  of  cotton  seized 
under  the  Captured  and  abandoned  property  Act,  sold,  and  the 
proceeds  paid  into  the  l^reasury. 

That  the  United  States  are  not  liable  in  any  form  for  property 
seized  or  captured  by  the  military  authorities  in  time  of  war 
in  enemy's  territory,  or  for  the  proceeds  thereof  in  the  public 
Treasury,  except  as  provided  in  the  Captured  and  abandoned 
property  Act  (March  12, 1863,  ch.  IL'0, 12  Stat  L.,  820),  has  been 
decided  by  the  Supreme  Court  in  Klein^s  Case  (13  Wall.,  136), 
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Eaycraffs  Catte  (22  Wall.,  81),  The  Intermingled  Cotton  Oases 
(92  U.  S.  R.,  653),  Lamar^s  Case  (102  U.  S.  R.,  95),  and  Young 
V.  United  States  (97  U.  S.  R.,  58).  Bello  parta  cedunt  reipublicce. 
Ill  the  Intermingled  Cotton  Cases  (92  U.  S.  R,653)  the  Su- 
preme Court  held  that  the  money  in  the  public  Treasury  from 
that  source  was  held  in  trust  "  tor  the  benefit  of  such  as  should 
establish  their  claim  to  it  under  the  provisions  of  the  Abandoned 
and  captured  property  AcV^;  and  in  Haycra/fs  Case  (22  Wall., 
81)  the  Supreme  Court,  speakiug  by  Chief  Justice  Waite,  say : 

^*  In  Klein's  Case  (13  Wall.,  13())  the  property  collecteil  under 
this  act  was  said  to  be  of  *  a  peculiar  description,  known  only 
in  the  recent  war,  called  captured  and  abandoned  property,' 
and  that '  the  j^overnment  recognize  to  the  fullest  extent  the 
humane  maxims  of  the  modern  law  of  nations  which  exempts 
private  property  of  non-combatant  enemies  from  capture  as 
booty  of  war.' 

"'No  similar  legislation,' it  was  aK^o  said,  Ms  mentioned  in 
history,'  and  *the  government  constitut-ed  itself  the  trustee  for 
those  who  were  by  that  act  declared  entitled  to  the  proceeds 
of  captured  and  abandoned  propert}^,  and  for  those  whom  it 
would  thereafter  recognize  as  entitled.' 

"A  n<l  again  (p.  139),  that  *  the  proceetls  of  the  property  have 
passed  into  the  possession  of  the  government,  and  the  restora- 
tion of  the  property  is  pletlged  to  none  except  those  who  have 
continually  adhered  to  the  government. 

"  *'  Whether  restoration  will  be  made  to  others  or  confisca- 
tion will  be  enforced  is  left  to  be  determined  by  considerations 
of  public  policy  subsequently  to  be  developed.'" 

So  in  Collins  ( Young's)  Case  (97  U.  S.  R.,  61)  the  Chief  Justice 
said:  "As  to  all  persons  within  the  privileges  of  the  act  (the 
Captured  and  abandoned  property  Act)  the  proceeds  were  held 
in  tiiist,  but  as  to  all  others  the  title  of  the  United  States  as 
captor  was  absolute.  Whoever  could  bring  himself  within  the 
.  terms  of  the  trust  might  sue  the  United  States  and  recover,  but 
no  one  else." 

From  this  it  appears  that  the  only  persons  for  whom  the  gov- 
ernment has  made  itself  a  trustee  are  those  who  by  that  act 
[and  these  words  are  italicized  by  the  Chief  Justice  in  his  opin- 
ion] are  declared  entitled  to  the  proceeds  of  captured  and 
abandoned  property,  and  those  whom  it  should  thereafter  rec- 
ognize as  such,  to  be  determined  by  consideration  of  public 
policy  subsequently  to  be  developed. 

Those  declared  by  said  act  to  be  entitled  to  the  proceeds  are 
described  as  follows  in  section  3  : 
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**Any  person  claiming  to  have  been  the  owner  of  any  sach 
abandoned  or  captured  property  may,  at  any  time  within  two 
years  after  the  suppiession  of  the  rebellion,  prefer  his  claim  to 
the  proceeds  thereof  in  the  Court  of  Claims;  and  on  proof  to 
the  satisfaction  of  said  court  of  his  ownership  of  said  property, 
of  bis  right  to  the  proceeds  thereof,  and  that  he  has  never 
given  any  aid  or  comfort  to  the  present  rebellion,  to  receive 
the  residue  of  such  proceeds,  after  the  deduction  of  any  pur- 
chase-money which  may  have  been  paid,  together  with  the  ex- 
pense of  transportation  and  sale  of  said  property ,  and  any  other 
lawful  expenses  attending  the  disposition  thereof." 

The  claimants  did  not  prefer  their  claims  to  this  court  within 
two  years  after  the  suppression  of  the  rebellion,  and  so  are  not 
of  those  who  are  entitled  to  the  proceeds. 

Congress  has  not  yet  declared  any  further  general  policy  on 
the  subject  nor  recognized  the  present  claimants  as  entitled  to 
such  proceeds.  The  public  policy  of  the  government  must  be 
declared  by  Congress,  and  not  by  one  house  acting  separately.  . 

As  to  the  balance,  $10,512,007.96,  remaining  in  the  Treasury 
from  the  proceeds  of  captured  and  abandoned  property,  as 
shown  in  Hodge's  Case  (18  C.  Cls.  R.,  704),  whether  restoration 
will  be  made  to  others  or  confiscation  will  be  enforced,  stid  re- 
mains for  the  wisdom  of  Congress  to  determine,  but  it  cannot 
be  done  by  one  house  alone  referring  isolated  cases  to  this 
court. 

When  Congress  determines  to  distribute  that  balance,  it  is 
to  be  presumed  that  provision  will  be  maile  for  a  pro  rata  dis- 
tribution among  the  numerous  claimants  who  may  come  in  with 
claims  in  the  aggregate  much  more  than  sufficient  to  cover  the 
whole  balance,  even  if  no  more  be  presented  than  have  ap- 
peared in  cases  dismissed  b^'  the  court  for  the  reason  that  they 
were  not  preferred  within  the  two  years'  limitation. 

Congress  has  passed  special  acts  in  some  instances  recognis- 
ing the  claims  of  individuals  who  neglected  to  prefer  them 
within  two  years,  as  in  the  case  of  Eobert  Erwin,  by  the  act  of 
February  5,  1877  {ch.  51,  19  Stat.  L.,  509).  That  act  did  not 
merely  authorize  this  court  to  take  jurisdiction  of  the  claims 
of  Robert  Erwin,  but  it  went  further  and  authorized  the  court 
to  take  jurisdiction  of  his  claims  under  the  provisions  of  the 
act  of  March  12,  1863,  entitled  **An  act  to  provide  for  the  col- 
leetion  of  abandoned  property  and  for  the  prevention  of  frauds 
in  insurrectionary  districts  within  the  United  States,'*    •    •    • 
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"  not  filed  within  the  time  limited  by  said  act."  It  was  said  by 
the  Supreme  Court,  iu  the  case  brought  under  the  act,  "The 
purpose  of  the  statute  passed  for  the  relief  of  the  appellant,  as 
is  manifest  on  its  face,  was  to  remove  the  bar  of  limitation  of 
the  Captured  and  abandoned  property  Act"  (97  U.  S.  R.,  392). 
As  that  bar  excluded  the  claimant  from  the  benefit  of  the  act, 
so  its  removal  brought  bim  within  all  the  other  terms  oHt,  ac- 
knowledged the  liability  of  the  United  States  to  the  extent 
and  in  the  manner  set  out  therein,  but  no  further.  This  Con- 
gress  could  do,  but  one  house  could  not,  because  it  created  a 
liability  which  did  not  exist  at  the  time  of  the  passage  of  the 
relief  act. 

So  in  the  case  of  R.  M.  and  S.  A.  Douglas,  referred  to  the 
court  by  the  act  of  June  22, 1874.  The  claim  stated  in  the  act 
was  "  for  payment  of  cotton  seized  in  March,  1863,"  and  was 
"  referred  to  the  Court  of  Claims  for  its  decision  according  to 
law  and  the  practice  in  such  cases  and  proceedings."  The 
onl3^  "law  and  practice"  in  relation  to  cotton  so  seized  arose 
under  the  Captured  and  abandoned  pro[)erty  Act,  and  any  rights 
which  the  claimants  ever  had  thereunder  had  long  previously 
expired.    The  reference  act  made  no  mention  of  jurisdiction. 

This  court  treated  the  statute  as  removing  the  two  years' 
limitation,  and  as  reviving  the  act  for  the  claimants'  benefit, 
and  so  stated  in  its  opinion  (14  C.  Cls.  R.,  9).  That  Congress 
could  do  so,  and  one  house  could  not,  was  evidently  under- 
stood by  the  Senate  after  careful  consideration,  for  having,  on 
April  1,  1874,  referred  the  case  to  the  court  by  a  resolution  of 
its  own,  it  rescinded  that  resolution  on  the  6th  of  the  same 
month,  and  recalled  it  from  this  court,  to  which  a  copy  had 
been  sent,  and  then  proceeded  to  pass  the  bill,  which  went 
through  both  houses,  was  signed  by  the  President,  and  be- 
came the  act  above  mentioned. 

One  house  of  Congress,  under  Rev.  Stat.,  §  1059,  might,  no 
doubt,  refer  to  this  court,  for  adjudication  on  the  facts  and  the 
law,  a  claim  which  on  it^  face  appeared  to  be  founded  on  con- 
tract or  other  legal  obligation ;  but  if  upon  the  findings  of  fact 
it  should  appear  to  be  a  claim  in  tort  for  the  misfeasance  or 
wrong  of  public  officers,  for  which  the  government  is  never 
liable  (Story  on  Agency,  section  318),  the  court  would  be  obliged 
to  sustain  a  demurrer  filed  by  the  defendants.  But  if  such  a 
claim  were  transmitted  under  the  Bowman  Act,  the  court  would 
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find  the  facts  only,  and  Congress  would  apply  the  law  or  woald 
afford  sneh  relief  as  it  might  deem  best. 

This  case  is  referred  under  Rev.  Stat.,  §  1059,  for  the  jadicial 
determination  of  both  the  facts  and  the  law,  and  for  judgment 
thereon.  By  the  demurrer  the  facts  are  admitted,  and  as  to 
law  we  hold  that  there  is  no  legal  cause  of  action. 

The  demurrer  is  sustained  and  the  case  dismissed. 

NOTT,  J.,  dissenting: 

In  the  case  of  the  Douglas  Heirs  (i4  C.  Cls.  R.,  1)  Congress 
passed  the  following  private  act  [Act  22(1  June^  1874,  18  Stat. 
L.,  606) : 

"  Be  it  enacted^  rf'c,  That  the  claim  of  Robert  M.  and  Stephen 
A.  Douglas,  for  payment  for  their  cotton  seized  in  March, 
eighteen  hundred  and  sixty-three,  be,  and  it  is  hereby,  referred 
to  the  Court  of  Claims  for  its  decision,  according  to  law  and 
the  ])raetice  of  that  court  in  such  castas  and  jiroceedings." 

The  act  was  a  naked  grant  of  jurisdiction,  containing  no  ref- 
erence to  the  Abandoned  or  captured  property  Act,  and  was 
without  one  word  which  could  validate  or  revive  or  affect  the 
claimants'  right  of  action.  The  case  was  twice  tried  (11  C. 
Cls.  R.,  655  ;  14  id.,  1);  a  judgment  of  $58,419  was  recovered, 
from  which  the  Attorney-General  did  not  ai>peal ;  and  no  man 
ever  doubted  the  sufficiency  of  the  private  act  to  uphold  the 
judgment. 

A  statute  of  jurisdiction  is  merely  amissivefrom  the  sovereign 
to  the  tribunal  saying, ''  You  have  authority  to  hear  such  cases.'* 
It  relates  to  the  ])ower  of  the  court,  and  not  to  the  right  of  ac- 
tion of  the  suitor.  Therefore,  if  the  ]3ougIas  heirs  had  no  valid 
subsisting  right  of  action,  this  statute  of  jurisdiction  gave  them 
none. 

In  the  case  of  Robert  Ertcin  (13  C.  Cls.  R.,  49;  97  U.  S.  IL. 
292)  Congress  passed  the  following  private  act  {Act  5th  Feb- 
ruary^  1877, 13  Stat.  L.,  609): 

"That  the  Court  of  Claims  may  take  jurisdiction,  under  the 
provisions  of  the  act  of  March  12,  1863,  entitled  *  An  act  to 
provide  for  the  collection  of  abandoned  i)ro|)erty  and  for  the 
prevention  of  frauds  in  insurrectionary  districts  within  the 
United  States.'  of  the  claims  of  Robert  Erwin,  of  Savannah, 
Georgia,  for  property  alleged  to  have  been  taken  from  him, 
which  claims  were,  by  accident  or  mistake  of  his  agent  or  at- 
torney, and  without  fault  or  neglect  on  his  part,  as  is  claimed, 
not  tiled  within  the  time  limited  by  said  act.'^ 
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Of  it  the  Supreme  Court  held  : 

"  The  puri)ose  of  the  statute  passed  for  the  relief  of  the  ap- 
pellant, as  is  manifest  on  its  face,  was  to  remove  the  bar  of  the 
Captured  and  abandoned  proi)erty  Act,  which  had  arisen  with- 
out his  fault,  or  rather  to  confer  jurisdiction  upnn  the  Court  of 
Claims  over  his  case,  which  otherwise  wonhl  not  have  existed. 
It  was  not  intended  to  enlarge  or  affect  his  title  to  the  claim^  or  to 
change  his  position  in  court  from  what  it  would  have  been  had  he- 
instituted  Mh  suit  within  the  two  years  prescribed  by  that  a4iU 
His  claim  must  therefore  be  considered  like  the  claims  of  other- 
suitors,  both  with  respect  io  its  original  validity  as  a  demand^ 
,  against  the  government  and  with  respect  to  his  title.^ 

And  the  court  having  determined  that  the*  mere  grant  of* 
jurisdiction  was  sufficient  to  warrant  an  adjudication  upon  the- 
merits,  proceeded  to  hold  that  where  cotton  was  ciiptured  by 
the  military  forces  of  the  United  States  and  sold,  and  the  pro- 
ceeds were  paid  into  the  Treasury,  the  claim  of  the  owner- 
£lgainst  the  government  constituted  property,  and  passed  to- 
his  assignee  in  bankru[>tcy,  though,  by  reason  of  the  lapse  or 
time,  it  could  not  then  have  been  judicially  enforced. 

The  decision  was  in  harmony  with  all  that  had  gone  before- 
it.  In  the  Supreme  Court  it  had  been  held,  in  i^^^in's  Co^e  (13- 
Wall.  R.,  129),  that  *'  the  property  of  the  original  owner  is  in 
no  case  absolutely  divested,^^  and  in  the  Intermingled  Cotton  Ca^es 
(92  U.  rt.  R.,  651)  that  the  fun<l  in  the  Treasury,  ''as  we 
have  often  decided,  is  a  trustP  In^the  Court  of  Claims  the  same- 
doctrine,  in  various  forms,  had  been  laid  down,  and  the  same^ 
equity  in  numerous  cases  administered,  which  are  thus  sum- 
marized in  a  former  opinion  {Burke  &  Taifs  Case,  13  C.  Cls.  R.,, 
245): 

"  The  nature  of  a  subject  or  jurisdiction  must  sooner  or  later^ 
in  a  greater  or  less  degree,  guide  and  control  the  action  of  a 
court  Accordingly,  at  a  very  early  day  (Turner^s  Case,  2  C. 
Cls.  R.,  390)  this  court  found  itself  compelled  to  assume  the 
functions  of  a  court  of  equity  in  these  abandoned  or  captured 
property  ciises,  in  allowing  motions  analogous  to  *  bills  in  the 
nature  of  a  bill  of  interpleader'  (Storv,  Eq.  Jur.,  sec.  824;  Mc- 
Eenryy,  Hazard,  ^o  N.  Y.,  580;  4  Paige,  483;  Hopkins,  Ch,, 
274) ;  in  compelling  adverse  claimants  to  interplead ;  in  consoi-^ 
idating  distinct  suits;  in  bringing  together  in  one  suit  all  con- 
flicting claims  upon  a  particular  fund  ;  and,  generally,  in  treat- 
ing the  proceeds  in  the  Treasury  as  a  fund  in  equity  In  at 
least  one  of  those  cases  where,  there  being  many  adverse  par- 
ties, distinct  suits  had  been  consolidated,  and  only  one  judg- 
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ment  finally  rendered  determining  the  rights  of  several  adverse 
claimants  as  between  each  other  and  the  defendants,  the  Sn> 
preme  Court  acted  upon  it  without  questioning  the  equitable 
power  assumed  bj'  the  court  (The  Elgee  Cotton  Cases,  22  WalL, 
180),  and  in  another  instance  expressly  approved  of  and  upheld 
'  the  course  which  this  court  had  pursued  [Intermingled  Cotton 
Oases,  92  U.  S.  B.,  661). 

"  In  every  cotton  case  that  has  ever  been  before  t^e  court 
the  returns  of  the  Treasury  have  been  treated  as  the  reports 
of  a  trustee  in  regard  to  a  fund  in  equity,  in  and  the  parties  have 
been  allowed  to  resort  to  other  returns  than  those  made  in  the 
<5tise  having  a  hearing,  and  decrees  have  repeatedly  been  ren- 
dered on  returns  in  other  cases  which  neither  party  produced 
or  read  in  evidence.  In  Frice^s  Case  (7  id.,  667)  the  court  seg- 
regated the  money  in  the  Treasury  into  distinct  funds,  and 
charged  the  funds  with  losses  and  recoveries  in  other  suits,  and 
withheld  moneys  for  suits  not  yet  tried,  and  exercised  a  knowl- 
<edge  outside  of  the  record  of  the  case  such  as  is  said  to  exist 
only  in  the  conscience  of  the  chancellor,  and  announced  that 
its  decision  should  stand  as  an  accounting  for  all  subsequent- 
oases  (AusteWs  Case,  7  id.,  699  5  Cartwrighfs,  8  id.,  465;  BealPs^ 
9  id.,  299 ;  H.  J.  Price's,  id.,  328  5  Ross^s^  12  id.,  565),  and  car- 
ried its  action  to  the  utmost  verge  of  the  authority  of  a  court  of 
equity.  As  early  as  Woodruffs  Case  (5  C.  Cls.  K.,  645)  a  ma- 
jority announced  that  such  a  suit  *  is  a  suit  in  equity,  relating 
to  a  fund  in  equit}',  and  brought  to  enforce  a  trust, '  a  theory 
«pon  which  the  court  has  steadfastly  acted  ever  since,  and 
which  has  never  been  questioned  from  that  day  to  this.  In- 
-deed,  it  is  safe  to  say  that  there  has  never  been  a  case  where 
the  due  administration  of  the  fund  required  the  interposition 
of  a  court  of  equity  that  this  court  has  not  assumed  equity 
powers  in  treating  the  government  as  a  trustee  and  the  fund 
as  a  trust  fund  in  equity." 

Here  I  must  remark  that  the  cases  of  Ervcin  {supra)  and  Hay- 
4yraft  (22  Wall,  li.,  81)  are  utterly  distinct,  having  nothing  in 
common  but  the  fact  that  the  claimant  had  once  been  the  owner 
of  captured  cotton.  The  former  was  a  proceeding  in  equity  to 
-enforce  a  trust ;  and  as  to  it,  the  Supreme  Court  held  that  the 
trust  existed  and  the  right  remained,  and  that  all  that  was 
net'ded  was  a  tribunal  having  jurisdiction.  The  latter  was  an 
action  at  law  to  recover  upon  an  implied  contract;  and  as  to 
it  the  Supreme  Court  held  that  no  implied  contract  had  ever 
arisen  and  that  no  recovery  at  law  could  possibly  be  had. 

In  the  present  cases  of  Ford  and  Webb  the  reference  of  the 
Senate  is  in  these  words : 
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'*  February  28, 1886. 

" Resolved^  That  the  claim  of  S.  S.  Webb  and  Company,for 
the  use  ot  William  G.  Ford,  as  embraced  in  Seoate  bill  No. 
2653,  in  the  Fortyeighth  Congress,  be  referred  (in  ac.u)rdauce 
with  the  provisions  of  section  1059  of  the  Revised  Statutes)  to 
the  Court  of  Claims,  together  with  the  papers,  vouchers,  proof, 
and  documents  appertaining  thereto." 

This  resolution,  it  will  be  observed,  does  not  in  terms  define 
the  claim  which  it  refers ;  but  in  the  bill  2653  it  is  described  as  a 
^^  claim  "  "/or  the  proceeds  of  50  hales  of  cotton^^  seized  "  under  the 
Abandonedor  captured  property  Act^  at  Mobile,  Ala.^inMap,  1865,^ 
*'  and  the  proceeds  paid  into  the  Treasury. '"  The  resolutions  of  the 
Senate,  therefore,  referring  the  claims  are  substantiall}-  iden- 
tical with  the  acts  of  reference  in  Douglas  and  Erwin ;  and 
the  claimants  seek  to  enforce  the  same  trust,  and  do  not  seek 
to  recover  upon  implied  contract.  Moreover,  the  Supreme  Court 
has  held  that  such  claims  are  subsisting  propert^^,  needing  only 
a  jurisdiction,  in  which  they  may  be  asserted,  while  the  Revised 
Statutes  (§  1059)  declare  that  this  court  shall  have  jurisdiction 
of  "  all  claims  which  may  be  referred  to  it  by  either  house  of 
Congress."  Why,  then,  if  the  Senate  has  power  to  confer  juris- 
diction^ should  not  these  claimants  recover  a  final  judgment  in 
this  court! 

The  original  Court  of  Claims  Act,  1855  (10  Stat.  L.,  p.  612,  § 
1),  contained  this  jurisdictional  provision: 

"  The  said  court  shall  hear  and  determine  all  claims  founded 
upon  any  law  of  Congress,  or  upon  any  regulation  of  an  execu- 
tive dejiartment,  or  upon  any  contract,  express  or  implied,  with 
the  government  of  the  United  States,  which  maybe  suggested 
to  it  by  a  petition  filed  therein ;  and  also  all  claims  which  may 
be  referred  to  said  court  by  either  huse  of  Congress J^ 

As  the  statute  then  stood  two  interpretations  might  have 
been  given  to  the  last  clause.  It  might  have  been  held  that  it 
was  alternative  to  the  prece<ling  grant  of  jurisdiction,  and  that 
one  of  the  houses  of  Congress  could  invest  the  court  in  a  spe- 
cial case  with  a  jurisdiction  not  given  generally  by  the  statute — 
with  jurisdiction  of  a  marine  tort,  of  a  proceeding  in  admiralty, 
of  a  case  in  equity.  Or  it  might  have  been  held  that  the  refer- 
ence by  one  house  was  alternative  to  bringing  suit  by  volun- 
tary petition,  the  true  reading,  by  construction,  being,  "  The 
court  shall  hear  and  determine  all  claims  which  may  be  sug- 
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gested  to  it  by  a  petition  filed  therein  (or)  which  my  be  referred 
to  it  by  either  house." 

The  latter  was  the  interpretation  practically  given  to  the 
statute  by  Congress  and  the  bar ;  and  a  statutory  illustration 
of  it  may  be  found  in  the  subsequent  Act  25th  June^  18d8  (15 
Stat.  L.,  p.  75,  §  7),  which  emi)owered  the  head  of  an  executive 
department  to  transmit  a  pending  claim,  provided  that  itcame 
within  the  general  jurisdiction  of  the  court. 

When  the  Amended  Court  of  Claims  Act,  1863  (12  Stat.  L.,  p. 
765),  became  a  law,  there  were  again  two  constructions  which 
might  be  given  to  the  amended  statute.  It  might  be  said  that 
the  power  of  either  house  to  confer  new  jurisdiction  continued 
(if  it  ever  existed) ;  or  it  might  be  said  that  since  the  new  act 
changed  the  tribunal  from  a  Congressional  <',ommis8ion  to  a 
court,  and  authorized  it  to  render  final  judgments,  and  created 
a  statute  of  limitations,  the  unlimited  power  given  to  either 
house  to  confer  jurisdiction  was  inconsistent  with  the  new 
character  of  the  court,  and  hence  was  repealed  by  the  thirteenth 
section,  which  repealed  all  acts  and  parts  of  acts  ^^  inconsistent 
with  the  provisions  of  this  act." 

The  latter  was  the  construction  universally  given;  for  from 
1863,  when  the  amendatory  act  was  passed,  to  1874,  when  the 
Revised  Statutes  took  eflFect,  not  one  single  claim,  so  far  as  I 
have  been  able  to  tind,  was  referred  to  this  court  by  either  of 
the  houses  of  Congress. 

Such  was  the  condition  of  this  statute  law  when  Congress 
resuscitated  the  [)rovisiou  before  commented  upon  by  placing 
it  in  the  Revised  Statutes.  Anrl  not  only  was  it  retained,  but 
it  was  stripped  of  the  clause  which  indicated  that  a  reference 
by  one  of  the  houses  of  Congress  might  be  but  the  alternative 
of  the  voluntary  filing  of  a  petition  by  the  claimant.  The  lan- 
guage of  the  law,  as  the  Revised  Statutes  re-enacted  it,  is  as 
follows : 

"Sec.  1059.  The  Court  of  Claims  shall  have  jurisdiction  to 
hear  and  determine  the  following  matters: 

"  First.  AH  claims  founded  upon  any  law  of  Congress,  or  upon 
any  regulation  of  an  executive  department,  or  upon  any  con- 
tract, expressed  or  implied,  with  the  government  of  the  United 
States,  and  all  claims  which  may  be  referred  to  it  by  either 
house  of  Congress." 

Both  houses  of  Congress  united  in  enacting  the  Revised 
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Statutes  in  1874 ;  bat  neither  exercised  the  power  of  creating^ 
a  new  jurisdiction  under  section  1059  until  on  the  28th  Febru- 
ary, 1885,  the  Senate  referred  thene  claims. 

But  between  the  enactment  of  the  Revised  Statutes,  in  1874, 
and  the  reference  by  the  Senate,  in  1885,  some  new  jurisdictional 
conditions  had  been  legislated  into  existence ;  on  the  3d  March, 
1883,  Congress  had  passed  the  Bowman  Act  (22  Stat.  L.,'p.  485), 
which  provides : 

"  Be  it  enacted^  i&c,  [section  Ij,  That  whenever  a  claim  or  mat- 
ter i8  pending  befi^re  any  committee  of  the  Senate  or  House  of 
Representatives,  or  before  either  houfse  of  Congress^  which  in- 
volves the  investigation  and  determination  of  facts,  the  com- 
mittee or  house  may  cause  the  same^  with  the  vouchers,  papers, 
proofs,  and  documents  ]>ertaining  tliereto,  to  he  transmitted  to 
the  Court  of  Claims  of  the  United  States,  and  the  same  shall 
there  be  jiroceeded  in  under  such  rules  as  the  court  may  adopt. 

"  When  the  facts  shall  have  been  founds  the  court  shall  not  enter 
judgment  thereon,  but  shall  report  the  same  to  the  committee  or 
to  the  house  by  which  the  case  was  transmitted  for  its  consid- 
eration." 

Here  we  have  the  latest  statute  authorizing  *'  either  house 
of  Congress  ^  to  "  cause  to  be  transmitted  to  the  Court  of 
Claims" — what?  Any  *' c/aim  or  matter^  pending  before  it 
"  which  involves  the  investigation  and  determination  of  facts." 
But  this  authority  is  coupled  with  the  condition  that  "  when 
the  facts  shall  have  been  found  the  court  shall  not  enter  judg- 
ment thereon,  but  shall  report  the  same  to  the  house";  and, 
moreover,  the  authority  is  granted  subject  to  the  following  ex- 
press limitations : 

^'Sec.  3.  The  jurisdiction  of  said  court  shall  not  extend  to  or 
include  any  claim  against  the  United  States  growing  out  of  the 
destruction  or  damage  to  ])roperty  by  the  Army  or  Navy  dur- 
ing the  war  for  the  sui>presgion  of  the  rebellion,  or  for  tlie  use 
and  occupation  of  real  estate  by  an\  part  of  the  military  or 
naval  forces  of  the  United  States,  in  theoperations  of  said  forces 
duiing  the  said  war,  at  the  seat  of  war. 

"Nor  shall  the  said  court  have  jurisdiction  of  any  claim 
against  the  United  States  which  is  nowbaircd  by  virtue  of  the 
provisions  of  any  law  of  the  United  States." 

It  will  be  seen  that  the  jurisdictional  portions  of  these  two 
statutes  are  wonderfully  alike  in  their  essential  parts.  The 
subject-matter  of  both  is  the*  same — a  claim  pending  in  Con- 
gress ;  the  power  to  refer  is  the  same— either  house  of  Congress; 
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the  tribanal  to  which  the  reference  is  to  be  made  is  the  same — the 
Court  of  Claims.  The  only  difference  tp  be  found  is  that  the 
one  statute  uses  the  word  '^  referred  "  and  the  other  the  word 
'transmitted,"  and  this  difference  may  be  further  resolved  into 
the  difference  between  the  prefix  re  and  the  prefix  trans  ;  and 
that  brings  the  difference  down  to  a  very  fine  point  indeed. 

I  do  not  say — it  is  not  necessary  to  say — that  the  Bowman 
Act  repeals  that  provision  of  the  Revised  Statutes.  But  if  the 
Bowman  Act  does  not  work  a  repeal,  it  at  least  does  this:  it 
recognizes  the  power  of  either  bouse  of  Congress  to  refer  a 
claim  to  this  court  as  existant,  and  then  attaches  to  the  power 
certain  restrictions,  among  which  are,  1st,  that  in  cases  so  re- 
ferred the  court  shall  not  render  judgment,  but  shall  report 
them  back  to  Congress ;  2d,  that  the  court  shall  not  entertain 
even  this  limited  "jurisdiction  of  any  claim  "  "  which  is  now 
barred  by  virtue  of  the  provisions  of  any  law  of  the  United 
States." 

This  last  restriction  applies,  and  was  intended  to  apply,  to 
the  cotton  cases — to  cases  where  the  right  to  prosecute  under 
the  Abandoned  or  captured  property  Act  had  lapsed.  {ForcPi 
CdSBj  19  C.  Cls.  R.,  519,)  I  must  therefore  conclude  that  the 
resolution  of  the  Senate  referring  these  claims  conferred  no 
jurisdiction  upon  the  court. 
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STATES. 

[No8.  143S9.  12515,  11901.    Decided  June  1,  1885.  J 

On  the  claimants''  Motions. 

After  the  trial  and  filing  of  the  findings  of  fact  the  claimants  again  present 
their  original  reqiieHts,  and  "»ove  the  court  to  find  the  facts  so  requested 
or  to  enter  of  record  its  refuHal  as  to  each  specifically. 
I.  The  present  practice  of  the  court  is  to  give  to  the  requests  of  parties  tLe 
fullest  consideration  and  the  uioHt  careful  scrutiny,  and,  without  rul- 
ing upon  each  separately,  to  make  up,  in  its  own  language,  fiudiugs 
which  will  cover  every  material  fact  asked  for  by  either  party,  so  as 
to  present  to  the  appelate  court  a  clear  and  concise  statement  upon 
which  questions  of  law  may  be  reviewed. 

II.  When,  after  trial,  no  specific  fact  is  requested,  but  only  a  specific  ruling 
on  each  of  numerous  reque^sts  previously  presented  at  the  trial,  the 
motion  will  be  overruled. 
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Beforters'  ■tftteaenl  of  th«  caie. 
III.  The  requests  for  findiDgs  of  fact  submitted  by  the  parties  before  trial 
form  no  part  of  the  record  for  appeal ;  nor  can  the  parties  make  them 
a  part  of  the  record  by  annexing  them  to  a  motion  that  the  court  find 
specifically  as  to  each. 

The  Reporters^  statement  of  the  case : 

The  following  is  the  motion  made  by  the  claimants,  and  the 
order  thereupon  entered  by  the  court : 

The  claimant,  the  Union  Pacific  Railroad  Company  and  the 
Union  Pacific  Railway  Company,  now  comes  and  states  to  the 
court  that  it  deems  it  essential  to  the  right  determination  of 
the  matters  in  issue  in  the  above-entitled  cases  that  the  court 
should  pass  upon  and  find  what  is  established  by  the  evidence, 
embodied  in  the  record  in  such  cases  regarding  the  several  and 
respective  requests  for  findings  of  fact  as  set  forth  in  the  re- 
quests for  findings  of  fact  heretofore  filed  in  this  case,  now 
hereto  annexed  and  marked  A  and  B,  and  made  part  of  this 
motion  ;  and,  therefore,  hereby  again  presents  and  files  in  the 
ca«es  the  said  requests  for  such  findings,  and  moves  the  court 
to  find  the  same  severally  and  respectively ;  or,  in  the  event 
that  the  court  should  reach  the  conclusion  that  it  ought  to  re- 
fuse such  requests  for  such  respective  and  several  findings, 
tben  that  the  court  will  en^vcr  of  record  such  refusal  to  so  find 
as  to  each  of  the  requests  as  to  which  the  court  shall  so  refuse 
to  find. 

The  foregoing  motion,  to  which  are  annexed  48  printed  pages 
of  requests  for  findings  of  fact,  filed  after  the  court  had  com- 
pleted  its  findings  and  made  the  same  known  to  the  parties,  is 
overruled,  on  the  ground  that  the  court  has  fully  complied  with 
the  rules  of  the  Supreme  Court  in  relation  to  appeals  (Rules 
I,  ly,  Y)  in  the  findings  already  made,  and  is  not  bound  to 
rule  or  find  separately  and  specifically  on  each  request  of  the 
parties.  Precisely  the  same  requests  were  filed  by  the  claimant 
before  the  trial  of  the  case,  as  required  by  Rule  V  of  tne  Su- 
preme Court  and  the  rules  of  this  court  now  numbered  52,  53 
(20  C.  Cls.  R.,  xix).  In  connection  with  34  printed  pages  of  re- 
quests filed  by  the  defendants,  they  were  each  and  all  thoroughly 
examined  and  considered  by  the  court,  and  were  passed  upon 
in  its  finding  of  facts;  and  that  finding  contains  all  the  facts  es- 
tablished by  the  evidence  and  deemed  material  to  the  due  pre- 
sentation of  the  case.    (See  antOj  p.  70.) 
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Oplalon  or  the  eovrt. 

Messrs.  Shellabarger  &  Wilson  for  the  motion. 

Mr.  John  S.  Blair  (with  whom  was  the  Assistant  Attorney- 
General)  opposed. 

OPINION. 

Richardson,  Ch.  J.,  delivered  the  opinion  of  the  court: 
Rules  IV  and  V  of  the  Supreme  Court,  in  relation  to  appeals 
from  the  Court  of  Claims,  are  now  as  follows : 

"Rule  IV.  In  all  cases  in  which  either  party  is  entitled  to 
appeal  to  the  Supreme  Court,  the  Court  of  Claims  shall  make 
and  file  their  findings  of  facts  and  their  conclusions  of  law 
therein,  in  open  court,  before  or  at  the  time  they  enter  judg- 
ment in  the  case. 

"  Rule  V.  In  every  such  case  each  party,  at  such  time  before 
trial  and  in  such  form  as  the  court  may  prescribe,  shall  submit 
to  it  a  request  to  find  all  the  facts  which  the  party  considers 
proven  and  deems  material  to  the  due  presentation  of  the  case 
in  the  finding  of  facta." 

Formerly  the  provisions  of  Rule  V  were  quite  different,  and 
were  as  follows : 

"  In  all  such  cases  either  party,  on  or  before  the  hearing  of 
the  cause,  may  submit  to  the  court  a  written  request  to  find 
specifically  as  to  any  matter  of  fact  which  such  party  may  deem 
material  to  the  judgment  in  the  case;  and  if  the  court  fails  or 
refuses  to  find  in  accordance  with  such  prayer,  then  such  prayer 
and  refusal  shall  be  made  a  part  of  the  record  certified  on  the 
appeal  to  this  court."    (9  Wall.,  vii.) 

After  several  years'  trial,  experience  proved  that  the  practice 
under  the  old  Rule  V  led  to  great  difficulties  and  embarrass- 
ments, without  contributing  in  any  degree  to  the  better  pre- 
sentation of  the  case.  The  requests  for  findings  of  fact  filed  by 
the  parties  were  often  so  diffuse  in  language,  and  so  inter- 
spersed with  irrelevant  matter,  evidence,  and  propositions  of 
law,  either  directly  or  inferentially,  that  a  satisfactory  finding 
or  ruling  upon  each  one  separately  could  not  well  be  made^ 
and  if  made,  its  bearing  upon  the  case,  as  presented  by  the 
findings  of  the  court,  drawH  with  reference  to  each  other  and 
all  property  connected  together,  was  difi&cult  to  as  certain. 

Accordingly  the  Supreme  Court  changed  that  rule  several 
years  ago  (January  29,  1879),    As  it  now  stands  this  coart  is 
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€lalBiait*8  request  to  clerk, 
not  required  to  find  specifically  and  separate!}'  as  to  all  mat- 
ters of  fact  iD  the  form  requested  by  the  parties.  It  must 
make  ^*a  finding  of  the  facts  in  the  Cnse,  established  by  the 
evidence,  in  the  nature  of  a  special  verdict,"  to  constitute  part 
of  the  record  upon  which  the  case  may  be  reviewed  by  the  Su- 
preme Court  on  appeal,  as  prescribed  by  the  second  paragraph 
of  its  first  rule  on  the  subject ;  and  that  has  been  done  in  the 
present  case.     (Ante,  p.  70.) 

The  requests  required  to  be  submitted  by  the  parties  are  for 
the  assistance  of  the  court  in  making  up  its  finding,  and  not 
for  the  purpose  of  obtaining  specific  rulings  on  each  one  sepa- 
rately in'the  form  by  thenj  presented. 

The  practice  of  the  court  is  to  give  to  the  requests  of  the 
parties  the  fullest  consideration  and  the  most  careful  scrutiny, 
and,  without  finding  or  ruling  upon  each  one  separately,  to 
make  up  an  accurate  and  connected  finding,  in  its  own  language, 
in  such'  way  as  to  cover  every  material  fact  asked  for  on  either 
side,  and  to  present  to  the  Supreme  Court  on  appeal  a  clear  and 
concise  statement  of  the  case,  upon  which  questions  of  law  may 
be  there  reviewed. 

If  the  claimant's  present  request  should  be  complied  with, 
the  Supreme  Court  on  ai)peal  would  have  before  it  two  series 
of  findings,  and  if  also  a  like  course  should  be  pursued  in  ref- 
erence to  the  defendants'  requests,  it  would  have  three  series, 
instead  of  one  as  contemplated  by  paragraph  2  of  Rule  I  above 
mentioned.  That  would  lead  to  difficulty  if  not  to  confusion 
and  uncertainty. 

The  motion  is  overruled. 


Subsequent  to  the  foregoing  decision,  and  during  the  vaca- 
tion of  the  court,  the  claimant  filed  the  requests  hereinafter 
set  forth  ;  and  after  their  consideration  by  the  judges  who  heard 
the  previous  motion,  the  order  and  opinion  which  follow  were 
filed : 

claimant's  request  to  clerk. 

To  the  clerk  of  the  Court  of  Claims : 

The  Union  Pacific  Railway  Company  having  taken  an  appeal 
in  this  cause,  under  sections  707,  708,  and  5261  of  the  Revised 
Statutes  of  the  United  States,  giving  such  appeal,  which  last* 
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Clalnaiil's  request  to  eovrt. 
named  section  also  provides  for  hearing  such  appeal  by  the  Su- 
preme Coart  on  the  merits,  joa  are  hereby  requested  and  di- 
rected by  the  said  appellant  in  making  up  the  record  of  appeal 
for  the  Supreme  Court  to  embrace  therein,  in  addition  to  the 
pleadings,  the  opinion  and  tinal  judgment  or  decree  of  the 
court,  the  findings  of  fact  by  the  Court  of  Claims  and  ito  con- 
clusions of  law  thereon,  the  following,  to  wit:  All  requests  to 
find  facts  submitted  by  either  part^  to  the  court,  and  particu- 
larly the  requests  for  finding  of  facts  marked  A  and  B,  an- 
nexed to  a  motion  heretofore  filed  in  said  cause  by  the  said 
Union  Pacific  Railway  Company,  on  or  about  the  Ist  day  of 
June,  1885,  and  the  said  motion  and  the  order  or  opinibn  of  the 
court  thereon. 

John  F.  Dillon, 
Shellabarger  &  Wilson, 

Attorneys  for  Claimant, 
Filed  September  10,  1885. 

claimant's  request  to  court. 

To  the  honorable  the  judges  of  the  Court  of  Claims  : 

Claimant,  the  Union  Pacific  Railway  Company,  respectfully 
shows : 

1.  That  from  the  judgment  of  the  court  in  the  above-entitled 
cases  (consolidated)  on  the  21st  day  of  August,  A.  D.  1885,  the 
defendants  took  an  appeal  to  the  Supreme  Court  of  the  United 
States. 

2.  That  on  the  22d  day  of  August,  A.  D.  1885,  the  claimant 
likewise  appealed  to  said  Supreme  Court  from  the  said  judg- 
ment. 

3.  That  the  claimant  has  filed  with  the  clerk  of  the  said  Court 
of  Claims  a  prsecipe  requesting  and  directing  said  clerk  to  insert 
in  the  transcript  of  the  record  to  be  filed  in  the  said  Supreme 
Court  all  the  requests  of  the  claimant  for  findings  of  facts  filed 
by  the  claimant  under  the  rules  of  the  court,  and  especially  the 
requests  mentioned  in  and  attached  to  a  motion  filed  by  the 
claimant  asking  that  the  court  find  the  facts  specified  in  the 
said  requests  attached  to  the  said  motion,  which  said  motion 
and  the  requests  thereto  attached,  and  which  are  already  of  re- 
cord, claimant  prays  may  be  considered  as  a  part  of  this  peti- 
tion. 

4.  Claimant  further  respectfully  represents  that  it  is  advised 
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by  counsel  and  therefore  avers  that  the  insertion  of  tl^e  said 
requests  hereinbefore  alluded  to  in  the  said  record  is  important 
to  the  due  and  proper  presentation  of  the  matters  involved  in 
said  case  to  the  said  Supreme  Court  of  the  United  States,  and 
especially  with  reference  to  the  determination  of  the  question 
as  to  what  is  a  fair  and  reasonable  compensation  for  the  trans- 
portation of  the  mails. 

Prayer. — Claimant  therefore  prays  that  the  said  clerk  be 
directed  by  the  court  in  the  preparation  of  the  record  to  insert 
therein  the  said  claimant's  requests  for  findings  of  facts  herein- 
before mentioned. 

John  F.  Dillon, 
Shellababgeb  &  Wilson, 

Attorneys  of  Claimant. 
Filed  September  14, 1885. 

ORDER  TO  THE  CLERK. 

Upon  the  foregoing  requests,  the  court  directs  the  clerk  to 
embrace  in  the  transcript  of  the  record  to  be  certified  to  the 
Supreme  Court  all  that  is  therein  asked  for  exotg^i  <<  all  requests 
to  find  facts  submitted  by  either  party  to  the  court  and  partic- 
ularly the  requests  for  findings  of  facts,  marked  A  and  B,  an- 
nexed to  a  motion  heretofore  filed  in  said  cause  by  said  Union 
Pacific  Bail  way  Company,  on  or  about  the  1st  of  June,  1885,  and 
the  said  motion  and  the  order  or  opinion  of  the  court  thereon," 
which  will  be  omitted. 

OPINION. 

BiCHARDSON,  Ch.  J.,  filed  the  opinion  of  the  judges  who 
heard  the  case. 

The  *<Begulations  prescribed  by  the  Supreme  Court  of  the 
Utates  States  under  which  appeals  may  be  taken  from  the 
Court  of  Claims  to  said  Supreme  Court"  prescribe  as  follows: 

<*  BuLE  1 .  In  all  cases  hereafter  decided  in  the  Courtof  Claims, 
in  which,  by  the  act  of  Congress,  such  appeals  are  allowable, 
they  shall  be  heard  in  the  Supreme  Court  upon  the  following 
record,  and  none  other : 

«<1.  A  transcript  of  the  pleadings  in  the  case,  of  the  final 
judgment  or  decree  of  the  court,  and  of  such  interlocutory 
orders,  rulings,  judgments,  and  decrees  as  may  be  necessary  to 
a  proper  review  of  the  case, 
2286  c  CLS 33 


514        Union  Paoipio  Railway  v.  United  States. 


Otlaioa  of  the  eonrl. 

'<2.  A  findiDg  by  the  Court  of  Claims  of  the  facts  ia  the  case, 
established  by  the  evideoce,  in  the  natare  of  a  special  verdict, 
but  not  the  evidence  establishing  them;  and  a  separate  state- 
ment of  the  conclusions  of  law  upon  said  facts  on  which  the 
court  found  its  judgment  or  decree.  The  finding  of  facts  and 
conclusions  of  law  to  be  certified  to  this  court  as  part  of  the 
record.'' 

In  the  present  case,  the  court  made  and  filed,  at  the  time  of 
entering  judgment,  '<  a  finding  of  the  facts  in  the  case  estab- 
lished by  the  evidence,  in  the  nature  of  a  special  verdict"  {anUj 
p.  70),  and  it  will  be  certified  as  part  of  the  record  required  by 
the  second  paragraph  of  the  above  rule. 

The  requests  tor  findings  of  fact  submitted  by  the  parties  be- 
fore trial  are  for  the  assistance  of  the  court,  and  not  for  the 
purpose  of  laying  a  foundation  for  review  on  appeal.  They 
no  more  form  part  of  the  record  for  appeal  than  do  the  briefis 
and  printed  arguments.  Kor  can  the  parties  make  them  part 
of  the  record  by  annexing  them  to  a  motion  requesting  the 
court  to  find  seperateiy  and  specifically  as  to  each  one.  Such 
a  motion  adds  nothing  to  the  requests  previously  filed  but 
merely  renews  them,  and  the  court  was  bound  to  do  no  more 
upon  the  motion  than  it  was  required  to  do  upon  the  requests 
when  first  submitted,  and  that  was  to  make  "  a  finding  of  the 
facts  established  by  the  evidence,"  which  was  done,  and  the 
«ame  will  be  embraced  in  the  transcript  of  the  record. 

No  motion  has  been  made  for  a  new  trial,  specifying  errors 
er  omissions  in  the  findings,  and  none  such  have  been  suggested 
to  the  court  in  any  form.  (Calhoun^s  Case^  14  C.  Cls.  R.,  193, 
RocMs  Gasej  18  C.  Cls.  E.,  289.) 

In  our  opinion  the  Supreme  Court  would  not  undertake  to 
compare  the  findings  of  this  court  with  the  voluminous  requests 
of  the  parties  (embracing  more  than  eighty  printed  pages),  for 
the  purpose  of  determining  whether  or  not  we  had  covered  the 
whole  ground,  and,  therefore,  would  not  sanction  the  sending 
up  of  such  a  mass  of  useless  matter. 

In  the  case  of  De  Groot  (6  Wall.,  419,  and  7  C.  Cls.  B.,  5), 
Mr.  Justice  Miller,  speaking  for  the  court,  said :  <<  We  take  this 
occasion  to  say  that  we  shall  adhere  strictly  to  the  rules  we 
have  prescribed,  and  shall  regard  no  other  matter  found  in  the 
transcripts  sent 'to  us  than  what  they  allow,*  and  that  in  proper 
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cases  the  cost  of  the  useless  part  of  the  record  will  be  taxed 
against  the  party  who  brings  it  here." 

In  overruling  the  claimant's  motion  of  June  1,  to  have  the 
court  find  separately  and  specifically  as  to  each  one  of  its  re- 
quests, we  expressed  our  views  on  this  subject,  and  on  further 
reflection  we  reaffirm  the  same  and  make  them  part  of  this 
opinion.    (See  ante^  p.  508.) 
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THE  UNITED  STATES  V.  CHARLES  MORTON. 

(19  C.  Cls.  R.,  200;  112  U.  8.  R.,  1.) 

On  the  defendants  Appeal 

The  simple  question  in  this  case  is  whether  ^* service"  as  a  cadet  at  West 
Point  is  to  be  reckoned  as  *^  service  "  in  the  Army  within  the  meaning 
of  the  Appropriation  Acts  1881, 1882. 

The  court  below  decides — 

(1.)  The  service  of  a  cadet  at  West  Point  is  a  part  of  an  officer's  "  actual  time 
of  service  in  (he  Army  "  within  the  meaning  of  the  Appropriation  Aote 
1881,  1882  (21  Stat.  L.,  p.  346,  ch.  79;  22  id.,  p.  117,  oh.  257). 

(2.)  The  work,  physical  and  mental,  which  a  cadet  has  to  do,  and  the  author- 
ity and  discipline  to  which  he  is  subject,  are  unquestionable  char- 
acteristics of  military  service. 

(3.)  The  Revised  Statutes  ($  1094)  classify  *'the  corps  of  cadets"  as  a  part  of 
the  Army ;  and  ($  1323)  make  **  cadets  subject  at  all  times  to  do  duty  in 
such  places  and  on  such  service  a«  the  President  may  direct "  ;  and  provide 
($  1321)  that  they  may  be  "  dismissed  from  the  service."  The  Regula- 
tions for  the  Military  Academy  declare  that  they  may  be  dismissed 
**  the  service."    Both  recognize  the  status  of  a  cadet  as  **  service." 

The  jadgment  of  the  court  below  is  affirmed  on  the  same 
grounds. 

Mr.  Justice  Blatohford  delivered  the  opinion  of  the  Su- 
eme  Court,  October  27, 1884. 

519 


520     Obeat  Western  Ins.  Co.  v.  CTnitbb  States. 


Akstrsct. 


THE   GEEAT  WESTERN    INSURANCE   COMPANY   v. 
THE  UNITED  STATES. 

(19  C.  Cls.  R.,  206 ;  1 12  U.  8.  R.,  510.) 

On  the  claimants*  Appeal. 

This  is  one  of  the  ** Alabama  Insurance  CasetJ"  The  claimants  allege  that 
the  defendants  presented  their  claim  at  Genera  as  their  agent ;  that 
the  Tribunal  of  Arbitration  awarded  a  snm  in  gross  for  the  payment 
of  all  claims  referred  to  it ;  that  the  Court  of  Commissioners  of  Ala- 
bama Claims  has  ceased  to  exist,  and  that  the  remainder  of  the 
money  received  from  Great  Britain  has  been  covered  into  the  Treaa- 
ury  and  mingled  with  the  private  funds  of  the  trustee.  The  defend- 
ants move  to  dismiss  for  want  of  Jarisdictlon. 

The  court  below  decides — 

(1.)  When  a  government  seeks  reparation  ftt>m  a  foreign  power  for  injuries 
done  to  its  citizens,  its  authority  is  not  derived  ftom  them  nor  sub- 
ject to  their  instruction  or  revocation. 

(2.)  The  government  cannot  be  held  liable  on  an  implied  assumpett  for 
money  had  and  received  in  its  sovereign  capacity  from  another  sov- 
ereign. 

(3.)  The  government  cannot  be  held  liable  as  a  trustee  for  money  received 
fh>m  a  foreign  power,  in  pursuance  of  a  treaty,  for  the  satisfiMstion 
of  claims  of  American  citizens,  unless  the  trust  be  declared  by  treaty 
or  statute. 

(4. )  When  the  demands  of  American  citizens  on  account  of  the  depredations 
of  the  Confederate  cruisers  became  reclamations  by  the  sovereignty 
of  this  nation  against  Great  Britain,  they  passed  into  the  domain  of 
international  law,  and  the  authority  of  the  government  over  them 
became  supreme. 

(5.)  This  court  has  not  jurisdiction  of  an  action  to  recover  a  part  of  the 
Alabama  fond  in  the  Treasury.  The  obligation  to  pay  it  is  not  a 
contract  express  or  implied. 

The  judgment  of  the  court  below  is  affirmed  od  the  ground 
that  the  claim  was  one  arising  out  of  treaty  stipulations,  whereof 
the  court  below  is  prohibited  from  exercising  jurisdiction  by 
Bevised  Statutes,  §  1066. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Supr^ne 
Court,  November  10, 1884. 
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THE  UNITED  STATES  V.  JAMES  H-  NORTH. 

THE  UNITED  STATES  v.  WILLUM  H.  EMORY. 

(19  C.  Cls.  R,  254;  118  U.  8.  R.,  510.) 

On  the  defendants^  Appeal 

The  Act  1848  gives  ^*  three  monthe^  extra  pay  "  to  the  officers  and  men  '<  en- 
gaged in  ike  military  service  in  the  war  with  ifexioo,  and  who  eerved 
out  the  term  of  their  engagementy  or  have  been  or  may  be  honorably  die- 
charged.^*  It  is  construed  by  Secretary  Maroy  to  apply  only  to  volun- 
teers.   In  1879  Congress  extend  it  to  the  Army  and  Navy. 

The  court  below  decides — 

<1.)  The  purpose  of  the  Act  I9th  FebcjMry,  1879  (20  Stat.  L.,  p.  316,  ch.  90), 
was  to  extend  to  officers,  soldiers,  and  seamen  of  the  Army  and  Navy 
who  served  in  the  war  with  Mexico  the  three  months'  extra  pay 
granted  by  the  Act  19th  July,  1848  (9  Stat.  L.,  p.  248,  $  5,  ch.  29), 
notwithstanding  that  the  Act  1848  prescribed  conditions  which  re- 
stricted it  to  volunteers  alone. 

(2.)  Where  one  statute  prescribes  conditions  which  restrict  its  benefits  to 
the  volunteer  forces,  and  another  extends  them  to  the  Army  and 
Navy,  the  restrictions  of  the  first  cannot  be  used  to  defeat  the  intent 
of  the  second. 

(3.)  The  "  three  months'  extra  pay  "  given  to  those  who  served  in  the  war 
with  Mexico  by  the  Acts  1848, 1879,  is  pay  proper,  not  pay  and  allow- 
ances. 

(4.)  The  "  ihree months  extra  pay"  granted  by  the  Act  1848  was  Army  pay  j 
but  the  extra  pay  intended  for  naval  officers  by  the  Act  1879  was 
necessarily  naval  pay. 

(5.)  The  kind  of  pay  which  a  naval  officer  was  receiving  when  his  serv- 
ice in  the  war  with  Mexico  ended  furnishes  the  standard  by  which 
the  "  three  months'  extra  pay  "  given  him  by  the  Act  1879  must  be  com- 
puted; if  he  was  then  on  sea-service,  it  will  be  **  sea-servioe pay" ;  if 
on  other  duty,  it  will  be  "  other-duty  pay,"  &c. 

(6.)  The  rank  which  should  determine  an  Army  or  Navy  officer's  "  three 
months  extra  pay  "  under  the  Act  1879  is  the  rank  which  he  held  at 
the  time  when  his  "  actual  service  "  in  the  war  with  Mexico  coase^. 

Thejadgment  of  the  court  below  is  affirmed  on  the  same 
grounds. 

Mr.  Chief  Justice  Waits  delivered  the  opinion  of  the  Su- 
preme Court,  December  8, 1884. 
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Abstract. 


THE  UNITED  STATES  V.  THE  GREAT  PALLS  MANCJ- 
FACTUBING  COMPANY. 

(16  C.  ClB.  R.,  160;  112  U.  S.  R.,  645.) 

On  the  defendants^  Appeal. 

The  claimants  are  a  body  corporate  of  Virginia,  holding  land  on  both  the 
Maryland  and  Virginia  shores  of  the  Potomac.  Congress  anthorize 
and  appropriate  money  for  the  Washington  Aqueduct,  subject  to 
the  consent  of  Maryland.  That  State  passes  an  act  of  consent,  which 
provides  legal  means  for  assessing  the  damages.  Proceedings  are  in- 
stituted between  the  government  and  the  claimants.  While  pend- 
ing, they  voluntarily  agree  to  submit  the  whole  subject  of  damages 
to  a  commission.  The  Secretary  of  War  then  has  control  and  direc- 
tion of  the  work,  and  enters  into  the  stipulation  of  reference.  Four 
plans  for  taking  different  quantities  of  water  are  submitted  to  tha 
commission,  which  assesses  damages  upon  each.  There  is  no  formal 
ratification  of  the  award,  but  the  government  proceeds  to  build  the 
necessary  dams  substantially  according  to  one  of  the  plans,  and  takes 
the  water  of  the  river  from  the  claimants. 

The  court  below  decides — 

(1.)  Though  an  officer  may  not  be  authorized  in  terms  to  submit  a  matter 
to  arbitration,  yet  if  he  be  specially  authorized  by  Congress  to  act  in 
regard  to  the  subject-matter  of  the  submission,  so  that  he  will  have 
power  to  carry  into  effect  the  decree  which  the  award  may  direct, 
he  has  power  to  submit  the  matter  to  arbitration. 

(2.)  Ratification  of  an  award  will  be  presumed,  on  the  part  of  Congress,  from 
subsequent  appropriations  of  money,  to  use  and  utilize  the  siibfect- 
matter  of  the  award. 

(3.)  Where  an  agreement  provides  that  the  Attorney- General  shall  decide 
whether  the  owners  of  private  property  have  a  valid  title  thereto, 
it  may  be  a  condition  precedent  to  the  payment  of  the  purchase- 
money  ;  but  if  the  government  proceed  to  take  and  use  the  property, 
they  waive  the  conditiou. 

(4.)  The  right  of  eminent  domain  exists  in  the  government,  and  the  exer- 
cise thereof  by  the  United  States  cannot  be  curtailed,  nor  the  manner 
prescribed  by  the  State  wherein  the  property  is. 

(5.)  Where  an  officer  of  the  government,  duly  authorized  by  statute,  exer- 
cises its  right  of  eminent  domain,  an  action  against  the  government 
for  property  taken  is  ex  contractu  and  not  ex  delicto. 

The  jadgment  of  the  court  below  is  affirmed  on  the  following 
groauds :  (1)  Where  property  is  taken  by  officers  or  agents  of 
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the  United  States,  pnrsaant  to  an  act  of  Congress,  as  private 
property,  for  the  public  ase,  the  government,  if  it  asserts  no 
title  in  itself,  is  under  an  implied  obligation  to  make  just  com- 
pensation to  the  owner.  (2)  Such  an  implication  being  con- 
sistent with  the  constitutional  duty  of  the  government,  as 
well  as  with  cx)mmon  justice,  the  owner's  claim  for  compensa- 
tion is  one  arising  out  of  implied  contract,  within  the  meaning 
of  the  statute  defining  the  jurisdiction  of  the  Court  of  Claims, 
although  there  may  have  been  no  formal  proceedings  for  the 
condemnation  of  the  property  to  public  use.  (3)  The  owner 
may  waive  any  objection  he  might  be  entitled  to  make,  based 
upon  the  want  of  such  formal  proceedings,  and,  electing  to  re- 
gard the  action  of  the  government  as  a  taking  under  its  sover- 
eign right  of  eminent  domain,  may  demand  just  compensation 
for  the  property. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  Supreme 
Court,  December  22,  1884. 


SAINT  PAUL  AND  DULUTH  BAILKOAD  COMPANY  V. 
THE  UNITED  STATES. 

(18  C.  Cls.  R.,  405;  112  U.  S.  R.,  733.) 

On  the  claimanfs  Appeal. 

The  Lake  Superior  and  Mississippi  Railroad  Company ,  a  land-|<raut  roa<l^ 
having  a  contract  with  the  Postmaster-General  for  carrying  the 
mails  when  the  act  of  July  12, 1876,  reducing  the  compensation  for 
such  service  by  such  roads,  was  passed,  the  Postmaster-Gtoneral, 
thereafter,  during  the  term  of  the  contract,  retained  the  amount  of 
snoh  reduction  from  the  contract  rate. 

The  company  afterwards  failed,  and  all  its  assets  and  franchises  passed, 
under  a  decree  of  foreclosure  of  a  mortgage,  to  the  claimant,  who 
'  now  sues  to  recover  the  amount  so  retained  from  its  mortgagor  or 
assignor. 

After  the  transfer  of  the  assets  and  franchises  of  the  Lake  Superior  Com- 
pany, by  the  foreclosure  of  said  mortgage,  the  claimant  corporation 
continued  to  carry  the  mails  according  to  the  terms  of  said  contract 
with  its  assignor,  and  from  the  contract  rate  of  pay  deductions  were 
in  like  manner  made  and  retained  by  the  Postmaster-General,  under 
the  acts  of  July  12, 1876,  and  June  17,  1878.  The  claimant  now  suea 
to  recover  the  deduction  thus  retained. 
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Afestrsct. 
The  court  below  decides — 

(1.)  On  the  aathority  of  the  decision  of  the  Supreme  Conrt  in  other  land- 
grant  railroad  oaaes  (104  U.  S.  B.,  680,  6d7),  the  acts  of  Congreas  re- 
ducing the  compensation  of  land-grant  companies  for  carrying  the 
mails  do  not  apply  to  contracts  previously  made. 

(2.)  Whether  an  accrued  claim  against  the  United  States  passes  to  the 
purchaser  of  all  the  assets  and  franchises  of  a  failed  railroad  com- 
pany, under  a  decree  of  foreclosure  of  a  mortgage,  notwithstanding 
the  provisions  of  Bev,  Stat.,  $  3477,  making  void  all  assignments  of 
claims  against  the  United  States,  before  the  issuing  of  a  warrant  for 
payment,  quere.    The  Judges  are  divided  in  opinion. 

(3.)  A  contract  made  with  a  railroad  company  for  carrying  the  mails  is 
annulled  by  the  provisions  of  Bev.  Stat.,  $  3737,  upon  the  foreclosure 
of  a  mortgage  of  all  its  assets,  and  the  sale  thereof  to  a  new  com- 
pany ;  and  such  new  company,  the  purchaser,  cannot  maintain  an 
action  thereon  against  the  United  States.  • 

The  opinion  of  the  court  below  is  affirmed,  the  Supreme  Court 
holding  that  both  sections  of  the  Bevised  Statutes  (§§  S477, 
3737)  were  applicable  to  the  case. 

Mr.  Justice  Matthews  delivered  the  opinion  of  the  Supreme 
Court,  January  5, 1885. 


THE  UNITED  STATES  V.  JOHN  M.  MUELLER. 

JOHN  M.  MUELLER  v.  THE  UNITED  STATES. 

•  (19  C.  Cls.  R.,  581 ;  113  U.  S.  E.,  153.) 

Both  parties  appeal 

A  contractor's  proposals  offer  to  famish  bnilding  stone  of  different  sizes  at 
different  rates — for  stones  from  150  to  200  feet,  a  certain  price  per 
*  foot ;  for  stones  above  200.  feet,  a  greater  prioe.  The  defendatats' 
acceptance  accedes  to  the  terms  for  stones  from  150  to  200  feet,  but  is 
silent  as  to  stones  exceeding  200  feet.  The  formal  contract  omits 
the  limitation  of  200  feet,  and  fixes  the  same  price  for  all  which  ex- 
ceed 150  feet.  The  contract  also  binds  the  contractor  to  deUver 
stone  *'at  euoh  time*  and  in  suoh  quanHiies  a$  may  he  required  ^  by  the 
other  party.  Stone  is  injured  in  the  progress  of  the  work  and 
charged  withoat  objection  to  the  contractor. 
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AbfttPftCt. 

The  coart  below  decides — 

(1.)  The  common-law  rule  that  prior  understandings  of  contracting  parties 
are  merged  in  the  final  contract  cannot  be  strictly  applied  to  govern- 
ment contracts  required  by  law  to  be  made  by  advertisements,  bids, 
and  acceptances. 

(2.)  Though  a  formal  contract  provide  that  for  stones  whose  demensions 
exceed  150  cubic  feet  the  price  shall  be  f  li^7  per  cubic  foot,  yet  if  the 
proposals  and  acceptance  show  that  the  price  was  limited  to  stones 
running  from  150  to  200  feet,  the  intention  of  the  parties  will  be 
deemed  to  have  been  expressed  by  the  proposals  and  acceptance,  and 
not  by  formal  contract. 

(3. )  Settlements  whereby  defaced  and  inj  ured  stone  is  charged  by  one  party 
to  the  other,  who  acquiesces  and  receipts  in  ftill  for  a  balance, 
should  not  be  disturbed  unless  the  party  giving  the  receipt  can  es- 
tablish a  mistake. 

(4.)  The  word  "reyitirad,"  which  occurs  frequently  in  government  con  tracts, 
may  relate  to  the  wants  of  the  service  or  to  the  unsettled  purpose  of 
the  government.  Where  the  provision  is  to  furnish  stone  '*  at  »u6k 
iime»  and  in  such  quantitieB  a$mayh€  required f"  the  word  must  be  con- 
strued to  refer  to  the  wants  of  the  service.  Therefore,  if  the  govern- 
ment cause  delay  by  a  change  of  plan,  the  contractor  should  recover 
his  damages. 

The  opinion  of  the  coart  below  is  affirmed  on  the  groands : 
(1)  Under  contracts  to  furnish  stone  to  the  United  States.for  a 
building,  and  to  saw  it,  and  cut  and  dress  it,  all  as  ^<  required," 
the  contractor  may  recover  damages  for  enforced  suspensions 
of  and  delays  in  the  work  by  the  United  States,  arising  from 
doubts  as  to  the  desirability  of  completing  the  building  with 
the  stone,  and  on  the  site,  which  involved  the  examination  of 
the  foundation  and  the  stone  by  several  commissions.  (2)  A 
contract  to  furnish  <^all  of  the  dimension  stone  that  may  be  re- 
quired in  the  construction  "  of  a  building  does  not  include  di- 
mension stone  used  in  <Hhe  approaches  or  steps  leading  up  into 
the  building." 

Mr.  Justice  Blatghfobi)  delivered  the  opinion  of  the  Su- 
preme Court,  January  19, 1886. 
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Abstract. 


W.  FLEET  STEELE,  TO  THE  USE  OF  THE  CORN  EX- 
CHANGE  BANK,  V.  THE  UNITED  STATES. 

(19  C.  Cls.  R.,  181;  113  U.  S.  R.,  128.) 

On  the  claimanfs  Appeal. 

The  claimant  avers  an  oral  contract  with  the  Navy  Department,  whereby 
he  was  to  do  plumbing  on  a  naval  vessel  and  take  old  material  in 
part  payment.  Subsequently  a  naval  constructor  turns  over  to  him 
a  quantity  of  old  material.  This  he  assorts  and  sells  for  $9,000.  The 
department  charges  it  to  him  at  f2,000  and  gives  him  a  voucher  for 
the  balance,  on  which  ho  brings  this  action.  The  defendants  set  up 
a  counter-claim  for  the  full  value  of  the  old  material. 

The  court  below  decides — 

<1.)  An  oral  contract  made  by  the  Chief  of  the  Bureau  of  Construction  and 
Repair  of  the  Navy  Department,  for  work  to  be  done  on  a  veaael,  is 
void  under  the  provision  requiring  certain  contracts  to  be  in  writing 
(Revised  Statutes,  $  3744). 

(2.)  A  naval  constructor  in  the  Navy  has  no  authority  to  turn  over  old  ma- 
terial to  a  contractor,  and  his  doing  so  confers  no  title. 

(3.)  The  transfer  of  old  material  in  the  Navy  in  payment  of  work  done  or 
to  be  done,  or  in  exchange  for  other  material,  is  in  effect  prohibited 
by  the  provision  of  the  Revised  Statutes  ($  1541)  which  direota  tho 
Secretary  to  sell  such  as  ^* cannot  be  advani<igeou9ljf  used**  at  public 
sale,  andbj'  the  provision  ($  3618)  which  requires  ''all  proceeds  of 
sales  of  old  material**  to  be  covered  into  the  Treasury. 

The  jadgment  of  the  court  below  is  affirmed  on  the  same 
groands. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  Supreme 
Court,  January  19,  1885. 


NASHVILLE,    CHATTANOOGA    AND     SAINT    LOUIS 
RAILWAY  COMPANY  v.  THE  UNITED  STATES. 

(19  C.  Cls.  R.,  476;  113  U.  S.  R.,  JWl.) 

On  the  claimanfs  Appeal, 

The  claimant  performs  mail  service  before  the  war.  The  defendants  bring 
a  suit  in  equity  to  enforce  cettain  demands.  A  compromise  is  ef- 
fected and  a  decree  entered  by  consent.  It  embraces  matters  not 
the  subject  of  litigation ;  among  others  "  mail  service  **  rendered 
*'  prior  to  the  Isi  day  of  June,  1871. '' 
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Abstract. 

The  court  below  decides — 

(1.)  When  a  decree  is  properly  an  adjodication,  it  is  a  settled  rule  that  it 
most  conform  to  the  allegations  in  the  pleadings. 

(2.)  When  a  decree  entered' by  consent  is  properly  a  settlement  of  a  contro- 
versy, its  terms  will  not  be  restrained  to  matters  alleged  in  the  plead- 
ings, bat  will  be  construed  to  include  all  matters  which  the  parties 
intended  should  be  a  subject  of  settlement  and  compromise. 

(3. )  Where  a  decree  entered  by  consent  embraces  various  matters  not  the 
subject  of  litigation,  and,  among  other,  mail  service  rendered  ^^ prior 
to  the  Ut  day  ofJunej  1871,"  it  must  be  held  that  mail  service  ren- 
dered before  the  rebellion  was  included  in  the  settlement. 

The  judgment  of  the  court  below  is  affirmed  on  the  following 
grounds :  (1)  A  decree  in  equity,  by  consent  of  parties,  and 
upon  a  compromise  between  them,  is  a  bar  to  a  subsequent  suit 
upon  a  claim  therein  set  forth  as  among  the  matters  compro- 
mised and  settled,  although  not  in  fact  litigated  in  the  suit  in 
which  the  decree  was  rendered.  (2)  A  decree  in  a  suit  in  equity 
by  the  United  States  against  a  railroad  corporation  in  Tennes- 
see, appearing  upon  its  face  to  have  been  by  consent  of  parties, 
and  confirming  a  compromise  of  all  claims  between  them  before 
June  1, 1871,  including  any  claim  of  the  corporation  against  the 
United  States  for  mail  ser\dce,  is  a  bar  to  a  suit  by  the  corpora- 
tion in  the  Court  of  Claims  for  mail  service  performed  before 
the  war  of  the  rebellion,  although  at  the  time  of  the  decree  pay- 
taent  to  it  of  any  claim  was  prohibited  by  law  because  of  it« 
having  aided  the  rebellion, 

Mr.  Justice  Ghay  delivered  the  opinion  of  the  Supreme 
Court,  January  26, 1886. 


DENI^IS  LOONEY  V.  THE  DISTRICT  OF  COLUMBIA. 

(19  C.  Cls.  E.,  230  ;  113  U.  S.  R.,  258.) 

On  the  claimanfs  Appeal. 

The  claimant's  is  a  **  difference  case,^^  identical  with  Morgan's  (19  C.  Cls.  R., 
156).  The  defendant  sets  up  a  counter-claim  for  an  overpayment 
made  through  a  clerical  error. 

'    The  court  below  decides — 

(1.)  A  contractor  who  received  certificates  of  indebtedness  in  i)ayment  of 
his  demand,  and  sold  them  for  less  than  the  nominal  value  thereof, 
cannot  recover  the  difierence. 
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(2.)  The  power  of  this  conrt  to  render  Judgment  against  a  claimant  upon  a 
coauter-olaim,  under  Revised  Statutes,  i  1059,  is  well  settled. 

(3.)  The  application  of  the  Revised  Statutes,  $  1059,  upon  the  snbject  of 
counter-claims  to  cases  wherein  the  District  of  Columbia  is  defend- 
ant in  this  court  has  been  considered  and  settled. 

The  jadgment  of  the  coart  below  is  affirmed  on  the  following 
grounds :  (1)  A  creditor  who  receives  from  his  debtor  a  certifi- 
cate in  writing,  not  negotiable,  of  the  amount  of  his  debt,  and 
sells  the  certificate  to  a  third  person  for  value  less  than  its 
nominal  amount,  thereby  authorizes  the  purchaser  to  receive 
the  amount  from  the  debtor,  and  cannot,  after  the  debtor  has 
paid  it  to  the  purchaser,  maintain  any  action  against  the  debtor. 
«  (2)  A  creditor  who  receives  firom  his  debtor  a  negotiable  in- 
strument of  the  debtor  for  the  amount  of  his  debt,  and  sells 
it  for  its  market  value  to  a  third  person,  cannot  sue  the  debtor 
on  the  original  debt. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  Supreme 
Court,  January  26, 1885. 


JOHN  THORNLEY  v.  THE  UNITED  STATES. 

(18  C.  Cls.  R.,  Ill ;  113  U.  S.  E.,  310.) 

On  the  clmmanfM  Appeal. 

The  claimant,  a  medical  director  of  the  Navy,  having  been  in  seririce, 
though  on  the  retired  list,  more  than  twenty  years,  claims  that  his 
retired  pay  increased  each  period  of  five  years  np  to  twenty  years,  as 
provided  for  officers  on  the  active  list  by  Boy.  Stat.,  $  1556. 

The  court  below  decides — 

(1.)  Longevity  pay  for  officers  of  the  Navy  was  first  established  by  law  in 
1835.    It  was  then  allowed  only  to  surgeons. 

(2.)  Officers  of  the  Navy  on  the  retired  list  are  not  entitled  to  increase  of 
pay  by  reason  of  longevity  while  on  that  list.  Their  retired  pay  is 
fixed  at  75  per  cent,  of  the  sea-pay  of  the  grade  or  rank  held  by  them 
at  the  time  of  retirement. 

(3.)  The  periods  of  live  years'  service  mentioned  in  Bev.  Stat.,  $  1556,  for 
increase  of  pay  are  "grades''  within  the  meaning  of  Bev.  Stat.,  $ 
1588,  fixing  the  pay  of  retired  officers  at  75  per  cent,  of  the  sea-pay 
of  the  grade  or  rank  held  at  the  time  of  retirement. 
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Akitrftct. 
The  jaclginent  of  the  coart  below  is  affirmed  on  the  same 
grouDds. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  Supreme 
Court,  February  2, 1886. 


JAMES   W.  HARVEY  AND  JAMES  LIVISEY  V.  THE 
UNITED  STATES. 

THE  UNITED  STATES  v.  JAMES  W,  HAEVEY  AND  JAMES  LIVISEY. 

(18  C.  CU.  R.,470;  113  U.  S.  R.,  243.) 

Both  parties  appeal. 

In  1869  the  clefeDdaDts  invited  proposals  for  constructing  the  piers  and 
abutments  of  a  bridge  from  Rock  Inland  to  Davenport.  The  claim- 
ants' bid  wan  accepted,  and  a  written  contract  prepared  and  signe<l. 
The  claimants  made  preparations  to  begin  work,  and  began  it,  but 
were  stopped  by  the  defendants,  who  changed  the  plans  of  the  piers 
by  narrowing  them.  The  claimants  then  notified  the  defendants  to 
build  coffer-dams  for  tbe  piers  and  make  excavations  for  the  masimry 
beds,  or  that  such  work  wonid  be  done  by  claimants,  and  defendants 
held  for  tbe  cost  and  expense.  The  defendants  declining  to  do  this, 
the  claimants  did  it  at  their  expense,  so  long  as  they  continued  in 
the  work.  In  the  autumn  of  1870  the  defendants  took  possession  of 
the  work  and  finishetl  it.  The  claimants  brought  suit  in  the  Court  of 
Claims  at  cninmou  law,  maintaining  that  the  written  contract  did  not 
conform  to  the  proposal  and  bid;  that  the  latter  expressed  the  true 
terms  of  the  contract ;  and  claiming  to  recover  for  the  cost  of  the 
coffer-dams,  pumping  the  same,  and  excavating  and  preparing  beda 
for  the  masonry  ;  and  also  demanding  their  loss  in  profits  by  reason 
of  narrowing  the  piers,  which  di^l  not  decrease  the  expensive  ex- 
terior masonry,  but  took  effect  only  on  the  cheap  interior  masonry,, 
in  which  were  the  principal  profits  of  the  work.  The  court  gave 
judgment  for  the  claimants  on  other  items,  bnt  held  that  the  claim- 
ants were  bound  by  tbe  written  contract,  and  gave  judgment  for  the- 
defeudants  on  the  above  items.  (8  C.  CIh.  R.,  501.)  Congress  theu 
conferred  equity  jurisdiction  on  the  Court  of  Claims  to  reform  the 
contract  and  render  such  judgment  as  justice  and  right  might  require. 
The  court  decided  that  the  written  contract  expressed  the  will  of  the 
parties,  and  declined  t«>  take  jurisdiction  of  tlie  question  of  tbe  nar- 
rowing of  the  piers.  (13  C.  Cls.  R.,  325>.)  The  Supreme  Court  re- 
versed the  ruliui^H  on  each  point.  (IU5  U.  S.  R.,  671.)  The  case  ia 
now  heard  for  the  execution  of  the  mancbite. 
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AbHfr    rt. 
The  court  below  decides — 

Xl.)  The  cinimants,  baving  been  notified  at  the  outset  that  the  defendants 
expected  them  to  construct  the  cotfer-danis,  and  haviug  on  their  part 
Dotitied  the  defendants  that  they  should  construct  them  and  hold 
the  defendants  liable  for  the  cost  and  expense  th«'reoff  cannot  prove 
the  cost  and  expense  by  the  evidence  of  experts  as  to  its  probable 
auiount,  the  same  being  specific  facts  within  their  knowledge  and 
control  and  not  within  the  knowledge  and  control  of  the  defendantjt. 
The  defendants  having  introduced  the  evidence  of  experts  on  the 
same  points,  the  claimants  can  have  the  benefit  of  it  as  the  founda- 
tion of  a  judgment. 

(!ii.)  In  said  suit  at  common  law  the  court  found  that  the  cost  of  completing 
the  work  at  the  time  the  defendants  took  possession  was  equal  U> 
the  contract  price,  an<l  ]\vU\  that  the  claimants  were  entitled  to  no 
Judgment  for  profits.  Nevertheless  the  court  did  .in  that  judgment 
include  an  allowance  for  the  contract  price  for  1,527  cubic  yarda  of 
stone  prepared  for  interior  masonry  but  not  set.  This  wns  an  al- 
lowance of  profits,  and  the  same  amounted  to  $8.ti5  per  cubic  j-ard; 
and  though  they  cannot  be  recovered  back  or  the  judgment  rv- 
openedy  a  court  of  equity  must  take  notice  that  tliey  are  substanti- 
ally the  same  profits  now  demanded  by  reason  of  the  reduction  of  the 
pie  IK. 

(3.)  On  the  authority  of  Tihou  v.  The  United  States  {\00  U.  S.  R.,  43),  the 
claimants  are  not  entitled  to  recover  interest. 

The  .iudfjraent  of  the  court  below  is  affirmed  for  the  full 
amount  of  the  award  made  to  the  claimauts,  and  an  additional 
amount  of  $23,842.82  is  allowed  for  tlie  labor  done  and  material 
furnished  by  the  claimants  in  constructing  coffer-dams,  being 
an  additional  allowance  on  account  of  item  1  in  their  petition. 
The  disallowance  by  the  court  of  item  2  of  the  petition,  claim- 
ing for  loss  and  damage  from  the  reduction  by  the  United 
States  of  piers  and  abutments,  is  reversed,  and  $4,574.80  is  al- 
lowed therefor. 

The  Supreme  Court  held  that  the  claimants  could  not  he  de- 
prived of  reasonable  compensation  for  their  work  because  they 
did  not  produce  evidence  of  the  character  referred  to,  when  it 
did  not  appear  that  such  evidence  existed,  if  the  evidence  they 
produced  was  the  best  evidence  siccessible  to  them,  and  it  en- 
abled the  court  to  arrive  at  a  proper  conclusion. 

On  evidence  thus  rejected  by  the  Court  of  Claims,  the  Su- 
preme Court  aw^arded  to  the  claimants,  for  the  above-named 
W(»rk,  $40,093.77. 

The  Court  of  Claims  having  awarded  nothing  to  the  claimants 
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Abstrftet. 
for  loss  and  damage  from  the  reduction  by  the  United  Statist 
of  the  dimensions  of  piers  and  abutments,  made  subsequently 
to  the  making  of  the  contract  for  doing  the  mason  work  thereof, 
on  the  view  that  it  liad  before  made  an  allowance  for  such  loss 
and  damage,  the  Supreme  Court,  being  of  a  dilferent  opinion, 
allowed  $4,574.80  therefor. 

Under  section  1091  of  the  Revised  Statutes,  and  the  ruling 
in  Tilson  v.  United  Staten  (100  U.  S.  R.,  43),  interest  cannot 
be  allowed  on  the  recovery,  and  there  is  nothing  in  the  special 
act  of  August  14, 1876  (ch.  279, 19  Stat.,  490),  which  authorizes 
the  allowance  of  interest. 

Mr.  Justice  Blatciifort)  delivered  the  opinion  ot  me  Su- 
preme Court,  February  2,  1885. 


BBNJAMIM    F.   CAMP   v.   THE  UNITED    STATES. 

(15  C.  Cl8.  R.,  469;  113  U.  S.  R.,  <>4H.) 

On  the  claimants  Appeal, 

In  18<)4  an  assistant  special  agent  agrees  to  give  the  claimant  one-fourth  of 
so  mach  of  the  Elgee  cotton  a.s  he  may  bring  out.  The  claimaut 
brings  out  a  large  quantity.  It  is  taken  from  him  by  a  military  offi- 
cer and  placed  in  the  government  yard.  The  owner  appears  and 
brings  an  action  of  replevin.  The  cotton  is  sold  pendente  lite  by  stip- 
ulation, and  the  proceeds  arc  held  subject  to  the  suit,  which  is 
finally  determinea  against  the  owner.  He  then  brings  a  suit  in  this 
court  for  the  proceeds  under  the  Abandoned  or  captured  property 
Act.  In  lH>5the  Secretary  of  the  Treasury  makes  a  payment  to  the 
claimant  on  account  of  bin  expenditures,  &c.,  in  bringing  out  the 
cotton.  After  the  time  has  elapsed  for  biingiog  suits  under  the 
Abandoned  or  ciiptured  profierty  Act  the  claimant  brings  an  action 
on  his  contract  for  one- fourth  of  ihe  proceeds  in  the  Treasury.  Sub- 
sequently the  owner  recovers,  and  all  of  the  proceeds  are  paid  to 
him. 

The  court  below  decides — 

(1.)  Though  an  agreement  made  in  I8(i4  by  an  assistant  special  agent  of 
the  Treasury  for  the  bringing  out  of  cotton  was  utterly  void,  yet  the 
Secretary  ot  tbeTreasury  had  power  subsequently  to  ratify  the  traus- 
ikction. 

(2.)  Transactions  under  the  Abandoned  or  caj) tared  property  Act  {12  Stat.  L., 
820)  were  considered  and  treated  by  the  government  as  a  distinct 
business,  which  was  to  be  self-supporting,  and  was  not  to  become  a 
charge  on  the  general  Treasury. 


532  Thb  United  States  v.  Jordan. 


Akstrftct. 

(3.)  A  contract  to  bring  out  cotton  for  oue-fonrth  cast  do  general  obUg»- 
tioD  on  the  defendants  to  pay  the  contractor  for  his  services.  It 
was  simply  an  agreement  to  share  in  the  proceeds  of  the  adven- 
tnre. 

(4.)  It  constituted  no  breach  of  such  a  contract  on  the  part  of  the  defend- 
ants that  they  held  tht'  proceeds  of  the  cotton  while  they  were  the 
snbject  of  litigation,  and  that  they  paid  away  the  contractor'a  por- 
tion to  a  third  person,  the  owner  of  the  cotton,  parsnant  to  the  jadg- 
Dient  of  a  court  of  competent  jurisdiction. 

The  judgment  of  the  coart  below  is  affirmed,  on  the  groand 
that  the  claimant  had  no  contract  with  the  government^  express 
or  implied,  and  that  the  action  of  the  Secretary  of  the  Treasury 
was.  under  the  act  of  Congress,  tinal. 

Mr.  Justice  Hablan  delivered  the  opinion  of  the  Supreme 
Court,  March  2,  1885. 


THE  UNITED  STATES  V.  EDWARD  L.  JORDAN. 

(19  C.  Cls.  R,  108;  113  U.  S.  R.,  418.) 

On  the  defeiidnnU^  Appeal. 

Citizens  of  Tennessee  become  liable  for  two  imoiiie  taxes  of  equal  amount — 
one  the  general,  the  other  the  special,  war  income  tax ;  the  first 
payable  June  30,  the  second  October  1,  1864.  After  a  number  of 
persons  have  paid  both  taxes,  the  Secretary  of  the  Treasury  iasaes 
a  circular  exempting  persons  iu  Tennessee  trom  the  payment  of  the 
first.  Congress  subsequently  pass  the  Act  29th  July^  1882,  refand- 
ing  to  these  persons,  by  name,  certain  amounts,  equal  t-o  the  t'Otal  of 
both  taxes,  but  reciting  that  they  are  for  taxes  collected  contrary  to 
the  Secretary's  circular.  The  Treasury  pays  only  so  much  as  was 
exempted  by  the  circular. 

The  court  below  decides — 

(1.)  Congress,  by  the  Act  *^9th  July,  1882  (22  Stat.  L.,  p.  723,  ch.  :t59),  detw- 
mined  not  only  what  particular  citizens  of  Tennessee  should  have  re- 
lief for  income  taxes  assessed  and  paid  during  the  war,  but  also  the 
exact  amount  which  should  be  paid  to  each  one  of  them. 

(2.)  It  wcmhl  be  an  unwarrantable  assumption  of  power  to  review  the  facta 
and  reasons  which  Congress  gives  iu  the  numerous  acts  passed  for 
the  relief  of  persons,  and  to  deprive  such  persons  of  moneys  appro- 
priated for  them. 

(3.)  A  mistake  of  fact  upou  which  the  action  of  Congress  is  predicated 
does  not  control  the  positive  enactment  founded  upon  it. 
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(4.)  Recitals  abound  in  special  acts  i'or  the  relief  of  individaals,  and  neither 
the  executive  officers  nor  the  judiciary  cau  require  facts  recited  to 
1)«  proved  before  the  parties  can  obtain  the  money  jjjrauted  to  them. 

(5.)  The  phras»»,  "  The  Secretary  of  the  Treasury  in  authorized  and  directed  to 
paift^^  «&c.,  is  a  common  formula  in  special  and  private  acts,  and  in 
the  absence  of  words  implying  discretionary  power  it  gives  none. 

The  judgment  of  the  cmirt  below  is  affirmed,  on  the  ground 
that  under  the  act  of  Congress  of  July  29th,  1882  (22  Stat., 
723,  ch.  350),  jHOviding  tor  the  refunding  to  the  persons  therein 
named  of  the  amount  of  taxes  assessed  upon  an<l  collected 
from  them  contrary  to  the  provisions  of  the  reguhitions  therein 
mentioned,  *'tiiat  is  to  say,  to"  each  of  such  persons  the  sum 
set  opposite  his  name,  each  of  them  is  entitled  to  be  paid  the 
whole  of  that  sum,  and  no  discretion  is  vested  in  the  Secretary 
of  the  Treasury  or  in  any  court  to  determine  whetlier  tlie  sum 
specified  was  or  was  not  the  amount  of  a  tax  assesvsed  contrary 
to  the  provisions  of  such  regulations. 

Mr.  Justice  Blatchford  delivered  the  opinion  ot  the  Su- 
preme Court,  March  2,  1885. 


JUNIUS  S.  MORGAN  AND  WALTER  H.  BURNS,  CO- 
PARTNERS  AS  J.  S.  MORGAN  &  CO.,  V.  THE  UNITED 
STATES. 

THE    UNITED   STATES    v.   THE   MANHATTAN  SAVINGS   INSTITU- 
TION. 

LOUIS  A.  VON  HOFFMAN  AND  WILLIAM  MERTENS,  COPARTNERS 
AS  L.  VON  HOFFMAN  &  CO.,  v.  THE  UNITED  STATES. 

THE    UNITED   STA'l'ES  v.   THE   MANHATTAN   SAVINGS  INSTITU- 
TION. 

(19  C.  Cl8.  R.,  38(5;  113  U.  S.  R.,  476  ) 

On  the  Appeals  of  Morgan  dc  Co.^  Yon  Hoffman  &  Co,,  and  the 

United  States. 

United  States  5-20  coupon  bonds,  payable  to  bearer,  are  stolen  from  the 
Manhattan  Savings  Institution,  after  they  have  been  called  in  for  re- 
demption, but  before  maturity  of  the  call.  After  snch  maturity 
they  are  purchased  by  Von  Hotfman  &  Co.  of  the  bearer,  in  the  usual 
course  of  business  and  without  knowledge  of  how  he  came  into  pos- 
session of  them,  and  are  presented  to  the  Treasury  for  redemption. 
The  Manhattan  Savinp^s  Institution,  claiming  to  be  the  lawful  owner 
of  the  bonds,  also  demands  payment. 


634       Brown,  administratrix,  v.  United  States. 


Abstrarc. 
Tbe  court  below  decides — 

(1.)  HdTMis  of  the  United  States  made  redeemable  at  the  pleasure  of  the 
United  States  after  live  yearn,  and  payable  twenty  years  aft«r  dat«, 
which,  aftnr  five  and  befiire  twent\  years,  are  calle^l  in  for  payment 
in  three  months  after  the  <late  of  the  call,  under  authority  of  the  Act 
of  July  14,  1870  (ch.  77,  l(i  Stat.  L.,  272),  become  maturetl  bonds  at 
the  expiration  of  the  three  months. 

(2.)  Whoever  buys  such  bonds  aft*>r  they  are  thus  matured  takes  them  sub- 
ject to  all  defenses  which  may  be  set  up  against  overdue  commercial 
paper. 

(^i.^  The  bonafidt  purchaser  of  called  bonds  after  maturity  of  the  calls  ac- 
n Hires  no  title  thereto  against  the  owner  fn>m  whom  they  had  been 
i>reviously  stolen. 

'.i^irienr  in  favor  of  the  Manhattan  Savings  lustitiitioii. 
T»i,*.  MTiiunient  of  the  court  below  is  rever8ed  on  the  ^ronud 
ihal  the  maturity  of  a  call  for  redemption  and  notice  of  tbe  ces- 
sation of  interest  did  not  make  the  «ecuritie8  overdue  or  affect 
Uieir  negotiable  character, 

Mr,  .Instice  Matthews  delivered  the  opinion  of  the  Supreme 
(^onrt.  March  2,  1885. 


KMva  V.  BROWN,  ADMINISTRATRIX,  V.  THE  UNITED 

STATES. 

'H  c.  ClK.  K.,  r>37;  11:?  U.  S.  R.,  5()8.) 

On  the  claimanfs  Appeal, 

A  buat.swain  in  the  Navy,  in  October,  1K72,  ]»laced  on  the  retired  list  nuder 
the  Act  AuguHt  :?,  ln^ll  (ch.  4v?,  vS  *ia,  12  Stat.  L.,  291 ;  Rev.  Slat.,  «$ 
1-14'^- 1  -lof) ).  is  not  allowed  longevity  pay.  His  administratrix  claims 
.ii.ll  lie  was  never  legally  retire*!,  and  was  entitled  to  the  salary  of 
.lu  nrticer  on  the  active  list  and  to  longevity  increase. 

The  court  below  decides — 

(1.)  The  Act  August  :?,   1861  (ch.  42,  ^  2:^,  12  Stat.  L.,  291 ;  Rev.  Stat.,  ^^ 

141e-145r>),  applies  to  warrant  ofticers,  and  they  may  be  retired. 

The  President's  act  in  retiring  a  boatswain  in  1872  was  legal  and 

valid. 
(2.)  Officers  of  the  Navy  on  the  retired  list  are  not  entitled  to  longevity  )Miy 

under  the  provisions  of  Rev.  Stat.,  $  1588,  for  the  time  their  names 

are  borne  on  said  list. 
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Abstract. 
The  judgment  of  the  court  below  is  affirmed  on  the  same 
grounds. 

Mr.  Justice  Woods  delivered  the  opinion  of  the  Supreme 
Court,  March  2,  1885. 


THE  UNITED  STATES  v.  CHARLES  L.  STEEVER. 

(19  C.  Cls.  R.,  51  ;  113  U.  S.  R.,  747.) 

On  the  defendants^  Appeal, 

The  captors  ot  the  Albemarle,  iDclnrliDg  the  commander  of  the  veftsel  mak- 
ing the  captnre,  are  paid  prize-money  in  i)roporti(Vi  to  their  i*es]>eot- 
ive  rates  of  pay  in  the  service.  Before  distribution  three  othcers  are 
promoted  as  of  the  day  of  the  capture,  and  are  paid  according  to  this 
subsequently  acquired  rank.  In  18H2  Congress  refer  the  claims  pf 
the  captors  to  this  court,  and  direct  that  if  any  captor  has  not  re- 
ceived "  his  full  and  ju8i  share  of  the  prize  money  ^^  the  court  shall  ren- 
der judgment  for  the  deficit  which  should  have  been  oriKinally  dis- 
tributed to  him. 

The  court  below  decides — 

(1.)  Under  the  Prize  Act  HG4  (13  Stat.  L,  p.  305,  ^  10,  eh.  174^  the  com- 
mander of  a  single  ship  making  a  capture  is  entitled  to  one-tenth  of 
the  prize-money,  and  cannot  take,  like  the  others,  in  proportion  to  hift 
*^  rate  of  pay  in  the  service  "  even  though  his  one-tenth  be  less  than 
the  shares  of  his  subordinate  officers. 

(2.)  In  the  Prize  Act  1864,  wherever  the  term  "  r€«se/ "  refers  to  a  vessel  be- 
longing to  the  Navy,  it  must  be  construed  to  include,  under  ^  3*2, 
'*  all  armed  resaels^^;  and  the  term  "«/iip"  in  ^  10  is  ^o  be  construed 
as  synonymous  with  **rf«se/." 

(3.)  An  armed  torpedo  launch  attached  to  a  squadron,  without  books,  eom- 
mandrd  by  an  oflfieer  iwsigned  to  that  duty  by  the  commander  of 
the  squadron,  is  a  "«/jfp"  within  the  meaning  of  the  Prize  Act 
lr*64  (^  10),  and  her  conmiander  **  the  commander  of  a  single  «Ai;)." 

(4.)  The  term  *^  distribution"  in  the  Prize  Act  1H64  (^  4)refer8  to  a  division 
of  prize-money  (1)  among  vessels  or  between  a  capturing  vessel  and 
the  government ;  (2)  among  the  fleet  officers  and  individual  captors. 
The  former  division  must  be  decreed  by  the  prize  court,  the  latter 
by  the  Treasury  and  Navy  Departments;  and  a  prize  court  is  with- 
out jurisdiction  to  make  distribution  among  individual  captors  ex- 
cept in  the  case  of  captures  by  privateers. 
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(5. )  The  rights  of  individual  captors  become  fixed  at  the  moment  of  capt- 
ure. Therefore,  the  promotion  of  an  officer  between  capture  and 
distribution,  thouj^h  his  commission  take  effect  from  the  date  of  capt- 
ure, can  neither  increase  his  share  of  the  prize-money  nor  diminish 
the  share  of  others. 

(6.)  Where  a  statute  provides  that  if  "  any  of  said  captors  *a^  mo*  recdred 
his  full  and  just  share  of  the  prize-money  "  the  court  shall  render  Judg- 
ment in  his  favor,  it  is  no  defense  that  a  captor  acquiesced  in  an 
erroneous  distribution  which  exhausted  the  fund. 

(7.)  Though  a  statute  conferring  Jurisdiction  of  certain  cases  declares  that 
they  shall  be  subject  to  '*  all  defenses  thereto  which  are  or  niay  be  open 
to  the  United  Siates^^^  yet  if  Cougn^ss  were  advised  by  the  reports 
of  their  committees  that  the  claimants  had  received  two  payments 
of  prize-money  when  the  act  passed,  such  payments  cannot  be 
pleaded  by  way  of  estoppel. 

The  judpjraeiit  of  tbe  court  below  is  aflSrmed  on  the  following 
grouiida:  (1)  A  torpedo  steam-launch  attached  to  a  division  of  a 
naval  squadron,  though  not  proved  to  have  had  any  books,  is  a 
ship  within  the  meaning  of  the  Prize  Act  of  June  30,  1864,  ch. 
174,  §  10,  rules  4  and  5;  and  her  commander  is  entitled  to  oue- 
tenth  of  prize-money  awarded  to  her,  and  cannot  elect  to  take  in- 
stead a  share  proportioned  to  his  rate  of  pay ;  but  her  other  offi- 
cers and  men  are  entitled  to  share  in  proportion  to  their  rates  of 
pay.  (2)  The  distribution  of  prize-money  among  the  subordi- 
nate oflBcers  and  crew  of  a  ship,  **  in  proportion  to  their  respect- 
ive rates  of  pay  in  the  service,^  under  the  Prize  Act  of  June  30, 
1864,  ch.  174,  §  10,  rule  5,  is  to  be  made  according  to  their  pay 
at  the  time  of  the  capture,  and  not  according  to  the  pay  of 
grades  to  which  thay  have  since  been  promoted  as  of  that  time. 
(3)  Under  the  act  of  August  8j  1882,  ch.  48(),  referring  tbe 
claims  of  the  captors  of  the  ram  Albemarle  to  the  Court  of 
Claims,  each  captor  is  entitled  to  recover  such  a  sum  as  to- 
gether with  the  sum  formerly  paid  him  by  the  Secretary  of  the 
Navy  under  the  ])rize  decrees  in  the  case  of  the  Albemarle  will 
equal  his  lawful  share  of  the  prize-money  in  that  case. 

Mr.  Justice  Qray  delivered  the  opinion  of  the  Supreme 
Court,  March  16, 1885. 
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THE    STATE   NATIONAL    BANK  OF   BOSTON  v.  THE 
UNITED  STATES. 

(17  C.  Cle,  R..  329  ;  114  U.  S.  R.,  401.) 

On  the  claimant' H  Appeal, 

Hartwell,  cashier  of  the  United  States  Treasury  in  Boston,  embezzles  gov- 
ernment money  and  loans  it  to  Carter.  Subsequently  Carter  goes 
to  the  claimant's  cashier  and  gets  the  bank's  draft  on  New  York  for 
$12&,000,  promising  to  give  therefor  his  firm's  draft  and  certain  col- 
lateral security.  He  then  gives  the  bank's  draft  to  Hartwell,  who 
gives  it  to  an  othcer  of  tbe  Treasury  to  help  in  making  good  his  own 
defalcation.  The  ofHcer  exchanges  it  with  another  bank  lor  its  drafts, 
which  he  sells.  The  claimant's  cashier  had  no  knowledge  of  the 
fraudulent  purpose  of  Carter.  It  made  no  defense,  but  paid  its  own 
draft.  The  moneys  received  by  the  Treasury  officer  are  in  the  Treas- 
ury. 

The  court  below  decides — 

(1.)  "Where  a  person  indebted  lo  the  government  fraudulently  obtains  a  ne- 
gotiable draft  from  a  third  person,  without  consideration,  and  the 
government,  through  its  officers,  exchanges  the  draft  for  the  negotia- 
ble paper  of  a  bank,  which  it  sells,  and  obtains  the  value  thereof  in 
cash,  no  cause  of  action  arises  in  favor  of  the  third  person,  and  the 
government  cannot  be  deemed  to  hold  moneys  which  he  should  re- 
cover er  (vquo  et  bono. 

(2.)  If  a  person  indebted  to  the  government  by  false  and  fraudulent  repre- 
sentations borrows  money  from  a  third  person,  and  the  government 
officers,  without  knowledge  of  the  fraud,  receive  the  money  and  pay 
it  into  the  Treasury,  no  action  will  lie  to  recover  it  back. 

(3.)  Where  a  person  indeV)ted  to  the  government  procures  from  a  third  per- 
son, by  false  and  fraudulent  representations,  his  draft,  which  the 
government  officials  dispose  of  to  a  bank  in  exchange  for  its  paper, 
the  drawer  is  bound  to  set  up  whatever  (lefense  he  can  urge  against 
the  payment  of  it.  If  he  voluntarily  pays  it,  he  abandons  every  de- 
fense, and  cannot  afterward  recover  back  the  money  in  the  hands 
of  the  governuient. 

The  jadgment  of  the  court  below  Ih  affirmed  on  the  ground 
that  where,  by  the  connivance  of  a  clerk  in  the  office  of  an  as- 
sistant treasurer  of  the  United  States,  a  person  unlawfully  ob- 
tains from  that  office  money  belonging  to  the  United  States, 
and,  to  rei)lace  it,  pays  to  the  clerk  money  which  he  obtains 
by  fraud  from  a  bank,  the  clerk  having  no  knowledge  of  the 
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means  by  which  the  latter  money  was  obtained,  the  XlDited 
States  are  not  liable  to  refund  the  money  to  the  bank. 

Mr.  Justice  Hablan  delivered  the  opinion  of  the  Snpreme 
Court,  April  13,  1885. 


WILLIAM   ALLING,    SURVIVING   PARTNER  OF   THE 
FIRM  OF  SAMOEL  A.  BELDEN  &  CO.,  V.  THE  UNITED 

STATES. 

(17  C.  Cls.  R.,  311 ;  114  U.  S.  R,,  562.) 

On  the  claimanfs  Appeal. 

The  AuiencaD  jrov^rnnient,  while,  occiipyintj;  Matanioran,  nhortly  before  the 
promulgation  of  the  treaty  of  Guatlalupe  Hidalgo,  exacta  doties  on 
tobacco  imported  into  Mexico.  The  claimantM  purchase  it.  Subse- 
quently it  is  seized  wrongfully  by  Mexico.  Congress  refund  the 
duties  upon  condition  that  the  claimants  assign  to  the  Unit^^d  Stat-ea 
**all  their  right  to  the  amount  so  refunded  when  recovered  from  the 
government  of  Mexico."  The  claimants  in  1871  recover  an  award 
against  Mexico  for  property  seized.  The  money  is  paid  to  the  Secre- 
tary of  State.  He  withhoMs,  under  the  assigument,  the  amount  pre- 
viously refunded  by  Congress  for  taxes. 

The  court  below  decides — 

(1.)  When  construing  an  assignment  given  under  and  retjuired  by  an  act  of 
Congress,  the  court  will  go  behiud  the  instrament  and  iuquire  into 
the  intent  of  the  act  and  the  circumstances  attending  its  passage. 

{"2.)  Where  a  special  act  directs  the  Secretary  of  the  Treasury  to  rc^fund  cer- 
tain duties  paid  into  the  Treasury,  and  to  take  at  the  same  time 
from  the  parties  '*«  legal  aHHignment  to  the  I'nited  Statin  of  all  their 
right  to  the  amount  so  refunded  when  recovered  from  the  government  of 
.VextVo,"  it  must  be  held  that  the  act  merely  fixed  the  amount  to  be 
assigned,  and  made  it  a  lien,  not  upon  any  particular  item  of  a  claim 
against  Mexico,  but  upon  whatever  amount  the  claimants  might  re- 
cover from  that  government. 

The  judgment  of  the  court  below  is  reversed  ou  the  groaod 
that  the  claim  grew  out  of  the  provisions  of  a  treaty  with  a  for- 
eign nation,  within  the  provisions  of  section  1060,  Revised 
Statutes,  and  the  petition  is  djrected  to  be  dismissed  for  want 
of  jurisdiction. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  Supreme 
Court,  May  4, 1S86. 
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Akitract. 

THE  UNITED  STATES  v,  KICHARD  R.  CORSON. 

(17  C.  Cl8.  R.,  344 ;  114  U.  S.  R.,  619.) 

On  the  defendants^  Appeal. 

In  March,  1865,  an  a-ssistant  qaarterniaster,  witboat  hearing  or  notice,  is 
dismissed  by  President  Lincoln.  In  .Fune,  1865,  the  order  of  dismis- 
sal is  revoked  by  President  Johnson.  In  October,  1866,  the  officer 
is  honorably  mastered  ont.  He  claims  three  months*  pay  proper  and 
pay  from  March  27,  Ir^liS,  to  June  9,  1665,  under  13  Stat.  L.,  497,  and 
14  Stat.  L.,  94. 

The  court  below  decides — 
(1.)  The  power  to  revoke  an  order  dismissing  an  officer  from  the  Army  has 

been  frequently  exercised  by  different  Presidents. 
(2.)  If  an  order  dismissing  an  officer  be  revoked  before  the  rights  of  other 

parties  have  intervened,  the  revocation  presents  only  a  question  of 

executive  authority. 
(3.)  The  power  of  revocation,  where  it  does  not  disturb  the  intervening 

rights  of  other  officers,  nor  draw  from  the  Treasury  large  amounts  of 

unearned  back  pay,  has  frequently  been  recognized,  and  by  the  early 

decisions  of  this  court. 
(4.)  Whether,  under  recent  decisions,  the  President,  having  once  dismibsed 

an  officer,  or  accepted  his  resignation  and  given  notice  thereof,  so 

that  nothing  remains  to  be  done  to  make  the  severance  complete, 

can  ngain  restore  him  to  office,  except  by  a  new  appointment,  with 

the  advice  and  consent  of  the  Senate,  qucere. 

Judgment  for  the  claimant. 

The  judgment  of  the  court  below  is  reversed  on  the  ground  : 
(1)  That  an  officer  of  the  Army,  dismissed  from  the  service, 
during  the  recent  civil  war,  by  order  of  the  President,  could 
not  be  restored  to  his  position  merely  by  a  subsequent  revoca- 
tion of  that  order.  (2)  The  vacancy  so  created  could  only  be 
filled  by  a  new  appointment,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  unless  it  occurred  in  the  recess  of  that 
body,  in  which  case  the  President  could  have  granted  a  commis- 
sion, to  expire  at  the  end  of  its  next  succeeding  session. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  Supreme 
Court,  May  4, 1885. 
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Henry  0,  Brookings^  under  the  name  of  the  Cardinal  Match  Com- 
pany. 
No.  14500.    December  18,  1884. 
For  commission  on   purchase  of  internal-revenue  stamps. 
Judgment  for  (1,722.25. 

Levi  J.  Harris^  executor  of  Alexander  Harris. 
No.  14499.    January  5, 1885. 
Befund  of  internal-revenue  tax.    Judgment  for  (6,606.08. 

Aristide  Delvaille. 

No.  14498.    January  5,  1885. 
Refund  of  internal-revenue  tax.    Judgment  for  (422.93. 

Delvaille  &  Jouhert 

No.  14497.    January  5, 1885. 
Refund  of  internal-revenue  tax.    Judgment  for  (477.72. 

William  Qaiesh  Sons. 

No.  13110.    January  7, 1865. 
For  commission  on    purchase  of  internal-revenue    stamps. 
Judgment  for  (8,419.80. 

Frederick  P.  Newton. 

No.  nwi,    January  7,  18t<5. 
For  commission  on  purchase  of  internal-revenue   stamps. 
Judgment  for  (1,560. 
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Richardson  Match  Company. 

No.  13426.     Janoary  7, 18a5. 
For  commission  od  purchase  of  interual-revenne   stomps. 
Judgment  for  $4,260. 

The  Alligator  Match  Company. 

No.  14491.    January  7,  1885. 
For  commission  on    purchase  of  intenial-revenoe  stamps. 
Judgment  for  $1,050. 

The  National  Match  Company. 

No.  14f>i:^.    January  7,  ltt85. 
For  commission  on    |)urchase  of  internal-revenue  stamps. 
Judgment  for  $130. 

Melvin  T.  Fripp,  administrator  of  J.  E,  L.  Fripp, 
No.  14394.    January  7,  1885. 
For  surplus  from  sale  of  land  for  direct  tax.    Judgment  for 

$488,81.  N 

FiUjar  A.  Walz, 

No.  1227(».    January  19,  isas. 

On  beef  contract.    Judgment  for  $12,365.11. 

Harvey  V.  Colton, 

No.  94,  1).  C.    January  19,  1885. 
Contract  with    the  District  of  Columbia.      Judgment  for 
$1,141.57  for  the  District. 

Eliza  M.  Jenkins,  administratrix  of  Paul  Chaplin. 
No.  13409.      January  19,  1885. 
For  surplus  from  sale  of  land  for  direct  tax.    Judgment  for 
$527. 

The  Barber  Match  Company. 

No.  12761.      January  2(5,  1885. 
For  commission  on  purchase  of  internal-revenue  stamps. 
Judgment  tor  $12,633. 

The  Sai7it  Louis  Wine  Company. 

No.  12981.      January  26,  1885. 
For  commission  on   purchase  of  internal-revenue  stamps. 
Judgment  for  $32.30. 
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The  Home  Bitters  Company, 

No.  12982.      January  26,  1885. 
For  com  mission   on  purchase  of  internai-revenne  stamps. 
Judgment  for  $152.79. 

E.  Wilder  &  Co. 

No.  13002.     Jaxuaky  26,  I8rt5. 
For  commissioD   oil  purchase  of.  internal-revenue  stamps. 
Judgment  for  $G1. 20. 

John  F,  Henry  &  Co, 

No.  i:UiH.      January  26,  1885. 
For  commission   on  purchase  of  iuternal-revenue  stamps. 
Judgment  for  $253.82. 

Bernard  Riley^  administrator  of  Thomas  Gorman. 
No.  1:}:W1,      January  26,  1885. 
For  commission  on   purchase  of  internal-revenue  stamps. 
Judgment  for  $100. 

V.  E.  Manger  and  John  Petrie.jr, 

No.  I'M'X).    January  26,  188."). 
For  commission  on   pnrchase  of  internal-revenue   stamps. 
Judgment  for  $464. 

V.  E.  Manger. 

No.  13034.    January  26,  1885. 
For  commission   on   purchase  of  internal-revenue  stamps. 
Judgment  for  $183.60. 

Seth  W.  Foicle  cfc  Son. 

No.  1291K).     January  26,  IHh:. 
For  commission  on   purchase  of  internal-revenue   stamps. 
Judgment  for  $135.20. 

The  James  O.  Hotchkiss  Match  Company. 

No.  13181.     January  26,  1885. 
For  commission   on   pnrchase  of  internal- revenue  stamps. 
Judgment  for  $470.31. 

Henry  Qantz  and  Alphens  R.  Appleman, 

No.  210,  D.  C.    January  27,  1885. 
Contract  with  the  Board  of  Public  Works,  District  of  Co- 
lumbia.   Judgirent  for  $222.06. 
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August  Eichele^  under  the  firm  ofEickele  &  Co. 

No.  14;)49.     jAitUART  29,  1885. 

GommisBion  on  purchase  of  .internal-revQnue  stamps.    Jadg- 
ment  for  $6,044.73. 

James  H.  Watmough. 

No.  14312.    January  29,  18S5. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $500. 

T.  8.  Fillebrotone. 

No.  14313.    January  29, 1885. 
Judgment  vacated  and  petition  dismissed  February  3,  1885. 
Three  months^  extra  pay  in  the  Mexican  war.    Judgment  for 
$100. 

Samuel  P.  Carter. 

No.  14314.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$187.50. 

Henry  H.  Lewis, 

No.  14315.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $375. 

Duncan  N.  Ingraham. 

No.  14316.    January  29,  1885. 
Three  months'  extra  pay  in  the  IVIexicau  war.    Judgment 
for  $625. 

Douglass  F.  Forrest. 

No.  14317.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $875. 

Charles  JET.  McBlair. 

No.  14318.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $450. 
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Samvel  Magaw. 

No.  14319.    January  29,  1885. 

Judgment  vacated  aad  petition  dismissed  February  3,  1885. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 

$100. 

Stephen  P.  QuackenbtMh. 

No.  14320.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war*    Judgment 
for  $187.60. 

Cornelia  A.  Stanley. 

No.  14321.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $375. 

Charles  Thomas. 

No.  14:123.    January  29,  1885. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $375. 

Alexander  C.  Rhind. 

No.  14324.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $250. 

Robert  Selden. 

No.  14325.    January  29,  18*5. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment 

for  $100. 

John  S.  Maury, 

No.  14327.    January  29,  l'*J5. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $187.50. 

John  L.  Worden. 

No.  14332.    January  29,  1885. 

Judgment  vacated  and  petition  dismissed  Febrnary  5,  1885. 

Judgment  for  $375. 

Charles  C.  Simms, 

No.  14333.    January  29,  1885. 

Judgment  vacated  and  petition  dismissed  February  3,  1885. 
Judgment  for  $187.50. 
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Marias  Duvalh 

No.  14334.    January  29.  1H85. 

Three  months'  extra  pay  ia  the  Mexican  war.    Judgment  for 
$300. 

Mariiis  Duvdllj  executor  of  Joshua  R.  Sands, 
No.  14335.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
9625. 

Mary  H.  Lanier. 

No.  14336.    January  29,  1885. 
Three  months*  extra  pay  in  the  Mexican  war.    Judgment  for 
$375. 

Eloise  J.  Minor, 

No.  14337.    January  29,  1885. 

Thr6e  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$400. 

Agnes  R,  Tilghman. 

No.  14338.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$375. 

William  B.  Sinclair. 

No.  14339.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$300. 

Eliza  H.  Ramsey. 

No.  14353.    January  29,  1885. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$150. 

Dabney  H.  Maury. 

No.  14483.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$100. 

Laura  M.  Chilton. 

No.  14361.    January  29,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$150. 
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Sarah  L.  Chandler. 

No.  14482.    January  29,  1885. 
Three  months^  extra  pay  in  the  Mexican  war.    Jadgment  for 
$120. 

Luther  Bradford. 

No.  14418.    February  2.  1885. 
For  salary.    Judgment  for  $731. 

John  A.  Hurley^  assignee. 

No.  307  D.  C.    February  2,  1885. 
Contract  with  the  Board  of  Public  Works,  District  of  Co- 
lumbia.   Dismissed. 

John  W.Beaman. 

No.  14450.    February  2,  1885. 
Traveling  expenses.    Judgment  for  $91.86. 

James  W.  Harvey  and  James  Idvesey. 

No.  11406.    February  11,  1885. 
For  building  coffer-dams  on  Mississippi  Biver.    Judgment 
for  $28,417.62. 

Elizabeth  H,  Spotts. 

No.  ]4357.    February  12,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$250. 

Lelia  L  Sinclair. 

No.  14358.    February  12,  isas. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$450. 

Thomas  R.  Bootes. 

No.  14359.    February  12,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$375. 

Aristides  Welch. 

No.  14473.    February  12,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$500. 
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A.F.  Warley. 

No.  14474.    February  12,  1885. 

Three  months'  extra  pay  la  the  Mexican  war.    Judgment  for 

$187.50. 

Merced  G.  Brent 

No.  14475.    Fbbruart  12,  1885. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$375. 

William  Leigh. 

No.  14476.    February  12,  1885. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 

$450. 

Uliza  M.  Fairfax. 

No.  14481.    February  12,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment  for 
$450. 

Tlie  Fxcelsiar  Match  Company. 

No.  13180.    February  12,  1885. 
For  commission  on   purchase  of  internal-revenue  stamps. 
Judgment  for  $1,048.09. 

Herman  W.  Newhatier,  under  the  name  of  Newhauer  &  Co. 
No.  13401.    February  12,  1885. 
For  commission  on  purchase  of  internal-revenue   stamps. 
Judgment  for  $4,609. 

James  Eaton. 

No.  13070.    February  12,  1885. 

Com  mission  on  purchase  of  internal-revenue  stamps.     Judg- 
ment for  $3,410. 

Henry  Stanton. 

No.  13-223.    February  12, 1885. 

Commission  on  pyrchase  of  internal-revenue  stamps.    Judg- 
ment for  $1,528.75. 

PhineoA  T.  Ives. 

No.  13067.    February  12,  18^. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $696.78. 
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B.  Bendsl  &  Co. 

No.  13402.    Fbbruaky  12,  1885. 

Gommission  on  purchase  of  internal-revenae  stamps.    Judg- 
ment for  $2,600. 

Ezekiel  Q.  Byam^  under  the  name  of  ByUnij  Carlton  &  Co. 

No.  13061.     Frbruart  12,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $6,339.35. 

The  Clark  Match  Company. 

No.  13112.    February  12,  1885. 
Gommisaion  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $320. 

Austen  Messinger. 

No.  14.371.    February  12,  1885. 
Gommission  on  purchase  of  internal- revenue  stamps.    Judg- 
ment for  $2,040. 

William  Boeber, 

No.  13075.    February  12,  1885. 

Gommission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $5,826. 

Frederick  Chatard. 

No.  14477.    February  16,  1885. 
Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $450. 

John  T.  Mason. 

No.  14326.    February  16,  1885. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $300. 

Van  B.  Morgan. 

No.  14322.    February  16,  1885. 

Three  months'  extra  pay  in  the  Mexican  war.    Judgment 
for  $250. 

Curtis  &  Brown  Manufacturing  Company. 

No.  13222.    February  19,  1885. 
Gommission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $46.50. 
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John  L  Brown  &  Son. 

No.  13213.    February  19,  1865. 
OommisfiiOD  on  parchase  of  internalrevenae  stamps.    Jadg- 
inent  for  $445. 

Jeremiah  Curtis  &  Sons. 

No.  13214.    Fkbruart  19,  1885. 

Oommission  on  purchase  of  internal-revenne  stamps.    Judg- 
ment for  $445. 

James  JET.  McLean. 

No.  13059.    February  19,|1885. 
Oommission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $1,030. 

Joseph  Burnett  df  Co. 

No.  13183.    February  19,  1885. 
Commission  on  purchase  of  internal-revenne  stamps.    Judg- 
ment for  $183.60. 

The  WorWs  Dispensary  Medical  Association. 
No.  13060.    February  19,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $513.40. 

Ray  y.  Pierce. 

No.  13062.    February  19,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $348. 

A.  Vogeler  <ft  Co. 

No.  13254.    February  19,  1885. 

Commission  on  purchase  of  internal-revenne  stamps.    Judg- 
ment for  $1,672.80. 

Andrew  Dougherty. 

No.  13079.    February  19,  lS8k. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $3,840. 

Herman  Tappan. 

No.  13063.    February  19,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $440. 
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William  Bond  it  Co. 

No.  14370.    February  19,  1885. 
Commission  on  purchase  of  internal-revenae  stamps.    Judg- 
ment for  $160. 

William  Cromey,  executor  of  John  Bull. 

No.  13184.    February  19,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $342. 

Wells^  Richardson  <b  Co. 

No.  13971.     February  19,  18c5. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $240. 

Andrew  8.  Lowe. 

No.  13179.    February  19,  1885. 

Commission  on  purchase  of  int>erual-revenue  stamps.    Judg- 
ment for  $112.20. 

Daniel  F.  Hutchinson. 

No.  14351.    February  19,  1885. 
Commission  on  purchase  of  internal-reven  ue  stamps.    Judg- 
ment for  $30. 

Weeks  &  Potter. 

No.  13071.     February  19,  1885. 

Commission  on  purchase  of  interual-revenue  stamps.    Judg- 
ment for  $726. 

Robert  M.  Kennedy^  doing  business  as  Kennedy  &  Co. 
No.  13073.    February  19,  18a5. 
Commission  on  purchase  of  internal -revenue  stamps.    Judg- 
ment for  $206.36. 

Johnston^  Holloway  &  Co. 

No.  13076.    February  19,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $168. 

Ehen  C.  JaynCy  survivor  of  Dr.  D.  Jayne  &  Son. 
No.  13080.    February  19, 1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $1,764.31. 
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Vogeler^  Myer  dt  Co, 

No.  13115.    February  19,  1885. 
CommiHsion  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $382.60. 

Charles  N,  Crittenden. 

No.  130rtl.    February  19, 1885. 

Commission  on  purchase  of  internal -^revenue  stamps.    Judg- 
ment for  $376. 

E.  W.  Hiyyt  dk  Co. 

No.  130n.    February  19,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $730. 

Thomas  J.  Husband. 

No.   13074.     February  19,  1835. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $191.20. 

Calvin  C.  Hull  &  Co, 

No.  13403.    February  19,  1885. 
Commission  on  purchase  of  internnl-revenue  stam[>s.    Judg- 
ment for  $40.08. 

Mette  &  Kanne. 

No.  14350.    February  19, 1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $30. 

Russel^  Morgan  &  Co. 

No.  14373.     February  19,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $210. 

The  Anglo- American  Drug  Company. 

No.  14374.    February  19,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $220. 

George  0.  Green. 

No.  13068.     February  19,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $1,092.24. 
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James  E,  Schwartz  <6  Co. 

No.  13111.    February  19,  1885. 

Commission  on  purchase  of  internal-revenae  stamps.    Jadg- 
.  ment  for  $200. 

Joseph  H.  8ehenck  dk  Son. 

No.  13065.    February  19,  1885. 

Commission  ou  parchase  of  internal-revenae  stamps.    Judg- 
ment for  $420. 

Merchants*  Oargling  Oil  Company. 

No.  13066.    February  19,  1885. 

Commission  on  parchase  of  internal-revenue  stamps.    Judg- 
ment for  $316.21. 

Henry  Fitlow  &  Brother, 

No.  14352.    February  19,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $180. 

Hiscox  &  Co. 

No.  13078.    February  19,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $90. 

1>.  Ransom^  ^n  cfe  Co. 

No.  13114.    February  19,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $353.60. 

J.  Julius  Sams. 

No.  13960.    February  24,  1885. 

For  surplus  for  sale  of  land  on  direct  tax.    Judgment  for 
$181.63, 

B.  Barnwell  SamSy  administrator  of  Horace  H.  Sams. 
No.  14375.     February  24,  1885. 
For  surplus  for  sale  of  land  on  direct  tax.    Judgment  for 
$181.63. 

William  B.  Oates,  executor  of  William  Oates,  deceased. 
No.  13109.    February  25,  18'-5. 
Commission  on  purchase  of  internal- re  venue  stamps.    Judg- 
ment for  $500. 


654  JUBaMENTS. 


Stephen  Jennings j  doing  husinetts  under  the  name  of  J.  8,  Johnson 

&Oo. 
No.  13-299.    Fbbruary  25,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $192. 

William  Henry  Comstoek. 

No.  14386.    February  25, 1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $152. 

OeorgeA.  Brandreth^  executor  of  B,  Brandreth,  deceased. 
No.  13116.     February  25, 1885. 
Commission  on  purchase' of  internal-revenue  stamps.    Judg- 
ment for  $2,060. 

The  Rumford  C^iemical  Works. 

No.  1438rt.     February  25,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $110. 

John  Conley. 

No.  14448.    March  2,  1885. 

For  impVovementJS  on  military  reservations.    Judgment  for  $500. 

Francis  M.  Tanner ^  survivor  of  Tanner  4k  Rays, 
No.  14451.    March  2,  1885. 
For  improvements  on  military  reservations.    Judgment  for  $750. 

John  McL  Kelt. 

No:  14465.     March  2,  1885. 

Pay  of  Navy  officer.    Dismissed. 

The  Atlantic  and  Pacific  Railroad  Company. 
No.  11933,    April  20,  1885. 
For  transportation  and  counter-claim  for  rebuilding  bridges. 
Judgment  for  $51,361.91. 

William  H.  Taylor. 

No.  12354.    April  22,  18a5. 

Judgment  for  $152. 

George  P.  Hunt. 

No.  14504.    April  27,  1885. 

For  increase  of  pay  as  engineer  iu  the  Navy.    Dismissed. 


JuDaicBifTs.  556 


The  Tradesman's  National  Bank  of  the  City  of  New  York. 
No.  4,  D.  C.    May  1,  18a5. 

On  certificate  of  the  Boanl  of  Public  Works.    Jadgment  for 
$3,605.31. 

Patriek  H.  Drake  and  William  H.  Ward. 
No.  13182.     Mays,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $485.53. 

Foster  L.  Balckj  receiver  of  the  National  Exchange  Bank  of 

Minneapolis^  Minn. 

No.  13302.     May  6,  1885. 

For  tax  withheld  after  insolvency.    Judgment  for  $753.49. 

Otis  B.  Glover^  receiver  of  the  Central  National  Bank  of  Chicago^ 

111. 
No.  1:3303.    May  6,  1885. 
For  tax  withheld  after  insolvency.    Judgment  for  $1,065.25. 

David  H.  Outhhert^  receiver  of  the  People's  National  Bank  of 

Helena^  Mont. 

No.  13304.    May  6,  1885. 

For  tax  withheld  after  insolvency.    Judgment  for  $184.75. 

Lester  L.  Willson,  receiver  of  the  First  National  Bank  of  Boze- 

wtan,  Mont 

No.  13305.     May  6,  1885. 

For  tax  withheld  after  insolvency.    Judgment  for  $142.53. 

Benjamin  V.  Kej/ser^  receiver  of  the  German- American  National 

Bank  of  Washingtonj  D.  C. 

No.  13306.     May  G,  1885. 

For  tax  withheld  after  insolvency.    Judgment  for  $805.17. 

Louis  A.  Von  Hoffman  and  William  MertenSj  copartners^  doing 

business  under  the  firm  of  L.  Von  Hoffman  cfe  Co. 

No.  12272.    May  7.  1885. 

On  mandate  of  Supreme  Oourt;  contesting  claimants  for 
stolen  bonds.    Judgment  for  $13,229.28. 


5S6  jTTBaiCBNTfl. 


Junius  8.  Morgan  and  Walter  C.  BumSj  copartnerSj  doing  bu$i- 
ntsB  under  the  firm  of  J,  8,  Morgan  dc  Co, 
No.  12273.    Mat  7,  1885. 
On  mandate  of  Supreme  Coart;  contesting  claimants  for 
stolen  bonds.    Judgment  for  $15,284.53. 

Rohert  Adger. 

No.  13808.    May  U,  1886. 

For  snrplas  proceeds  of  land  sold  for  direct  taxes.    Judg- 
ment for  969.30. 

James  Adger. 

No.  13809.     May  11, 1885. 

For  surplus  proceeds  of  land  sold  for  direct  taxes.    Judg- 
ment for  $45.64. 

8usan  7K  Adger. 

No.  i:«10.    May  11,  1885. 

For  surplus  proceeds  of  land  sold  for  direct  taxe4S.    Judg- 
ment for  $47.92. 

Jane  Adger. 

No.  i:J811.    May  U,  1885. 

For  surplus  proceeds  of  land  sold  for  direct  taxes.    Judg- 
ment for  $31.95. 

J.  E.  Adger. 

No.  13812.    May  11,  1885. 

For  surplus  proceeds  of  land  sold  for  direct  taxes.    Judg- 
ment for  $22.80. 

J.  B.  J.  &  J.  E.  Adger. 

No.  13813.     May  11,  1885. 
For  surplus  proceeds  of  land  sold  for  direct  taxes.    Judg- 
ment for  $29.67. 

M.  A.  Parker. 

No.  13814.    May  11, 1885. 

For  surplus  proceeds  of  land  sold  for  direct  taxes.    Judg- 
ment for  $27.39. 

Robert  Adger ^  trustee  of  T.  Smythe  and  wife. 
No.  13815.     May  11,  1885. 
For  surplus  proceeds  of  laud  sold  for  direct  taxes.    Judg- 
ment for  $31.95. 


JUDGMBNTS.  557 


Robert  Adger^  trustee  of  M.  M.  A.  Smythe  and  children. 
No.  13816.    Mat  11,  1885. 
For  surplas  proceeds  of  land  sold  for  direct  taxes.    Judg- 
meut  for  $41.08. 

Robert  Adger^  trustee  for  owners  of  Adger  Wharves. 
No.  13817.    May  U,  1885. 

For  surplas  proceeds  of  land  sold  for  direct  taxes.    Judg- 
ment for  $296.66. 

0.  F.  Fleming. 

No.  13818.    May  U,  188r>. 

For  snrplas  proceeds  of  laud  sold  for  direct  taxes.    Judg- 
ment for  $5.71. 

Samuel  J.  Ritchie, 

Nos.  239  and  150,  D.  C.    May  21, 1885. 
Contract  with  the  Board  of  Public  Works,  District  of  Colum- 
bia.   Judgment  for  $923.08. 

William  Hussey. 

No.  187,  D.  C.     May  25, 1885. 

Contract  with  the  Board  of  Public  Works,  District  of  Colum- 
bia.   Dismissed. 

William  Hussey. 

No.  186,  D.  C.     May  25, 1885. 

Contract  with  the  Board  of  Public  Works,  District  of  Colum- 
bia.   J  ud  gment  for  $4,072.90. 

Joseph  T.  H.  Ball. 

No.  2-24,  D.  C.    June  1,  ia'^5. 

Contract  with  the  Board  of  Public  Works.    Judgment  for 
$1,088. 

Samuel  J.  Ritchie. 

No.  150,  D.  C.    Junk  1,  1885. 

Contract  with  the  Board  of  Public  Works.    Judgment  for 
$1,590.75. 

William  O.  Ford,  administrator  of  John  Q.  Robinson. 

No.  14553.    June  1,  1885. 

For  the  proceeds  of  cotton  covered  into  the  Treasury.    Dis- 
missed. 


5S8  JUDGMBKTS. 


Hie  ChicagOj  MUtoaukee  and  Saint  Paul  Railway  Oompamy. 
No.  14438.    June  1,  1886. 
Transportation  of  mails.    Dismissed. 

Frederick  Brown. 

No.  13064.    Juke  1,  1885. 
Commission  on  purchase  of  internal-revenae  stamps.    Jodg- 
ment  for  $119.33. 

The  Holman  Fad  Company. 

No.  1434t«.    Junk  1,  1885. 
Commission  on  purchase  of  internal- revenue  stamps.    Judg- 
ment for  $92.86. 

The  Centaur  Company. 

No.  13117.    June  1,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.     Judg- 
ment for  $301.50. 

Barclay  &  Co. 

No.  It^.'SS.    June  1, 1885. 
Commission  on  purchase  of  internal-reveuue  stamps.    Judg- 
ment for  $94.25. 

•k 

Ryder ^  Crouse  &  Welch. 

No.  14591.    June  1,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $50. 

Bowers  <fe  Dunham. 

Nok  14538.    June  1.  18&S. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $285. 

Sehmilt  &  SohmiltdieL 

No.  14592.    June  1,  1886. 
Commission  on  purchase  of  internal- revenue  stamps.     Judg- 
ment for  $1,058.95. 

Seabury  &  Johnson. 

No.  14583.    June  1,  1885. 

Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $165. 


JUDOMBNTS.  059 


David  M.  Biohardson. 

No.  13425.    June  1,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Judg- 
ment for  $4,250. 

Holman  Liver  Pad  Company. 

No.  13072.    June  1,  1885. 
Commission  on  purchase  of  internal-revenue  stamps.    Dis- 
missed. 

The  National  Bank  of  the  State  of  New  York. 
No.  12275.    June  1,  1885. 
Contesting    claimant    for    stolen    bonds.      Judgment   for 
$2,000  as  principal  and  $34.33  as  interest. 

Oiorge  AHman. 

No.  145:i3.    October  26,  1885. 

Mail  contract.    Dismissed. 
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No. 


Ga^  Dl£»f  issbb. 
I^t  0/etueg  dimiuei,  cfe^— Coi 


CUioiant. 


Ite^ 


13713 

13714 

13715 

13716 

13717 

13718 

13719 

13720 

137*21 

13722 

1372;{ 

13724 

13726 

13726 

13727 

i:^2« 

1:J72J* 
l:i73() 

l37:ii 

13732 

1373:* 

13734 

137;i5 

13736 

13r37 

13738 

13739 

13740 

13741 

13742 

13743 

13744 

13745 

13746 

13748 

13749 

13750 

13751 

13752  , 

13753  I 


13710  ;  Le  Roy  &  Co 

13711  Daoief  Paw :::::; 

13712     Van  Wiokle  &  Dnncan:::::: 
KirklandA  VouSacka.. 

C.  &E.  J.  Petera..       

LeRoy  &  Co...  

Howard  &  Rollins.. 

I  Neemith  &  Sons.  

C.  Milettadk  Co.... ".".*; 

C.  A.  Dubi vier . . 

.  y.  F.White  &  Co.:: 

J.  H.  Browor  &  Co :.*;:;* 

oaniael  Stevens 

R.  M.  Cooley .         

H.  M.  Cooley. 

H.  W.Bragg&Co 

Meeker,  James  &  Co*: 

g.  F.  Vaile 

Hartley,  Lord  &  Co::::: 

«.  J>opnian  &  Co  

Josiab  Macy'8  Sons:::.*:: 

Steinway  &  Sons...  

J.M.&J.  K.  pjun,^;; 

•Li.  Kaiser 

A.A.  Low  a"  Broehira: 

Buckhnjfc  Crane...      

Oliphauts  Sons  &  Co 

Thomas  S.  Hathaway 

Everett  Jfc  Co...       ^  

Cnrtiii  <c-  i>A.K ■_**        •" 


—    Jaa.  -)*; 

ST  IrC. 


CurtwAPeabody..;:; 
Jt..  J.  Dnpont  de  ^e 
B.  H.  8il»bee.. 


R^S;!s^*^^^^--^"ico 


MuiafBctariDg  Insurance  Co^^ "  " 

Moore  A  Hen^ '^^^'opHoy 

William  Wi/J/ams..      

Wii/iain  C.  N.  Swift 

Henry  1).  Cordover  &  K: 

John  KwjJer.        ""^  <*^  ^o 

(  John  H.  Martin ! 

f  ./miii^h  Hpoar       

..,..,.,     'lank  in  Ciirtiii 

S;ftS£!l»«::::::.;;;;---- 

E,  ?'?*.--•• 

iiu7i 
t.'ivni 


1. 7f»|i    John  KeyH  ^ 


•'"Iiii  KeyH 

''•  VV.  H„bbell. 

M..rrlH8,,over..  ::;:;• 
-   -   ..     VV.  M.  loole. 
•'»N  I  William  HehKminV  •-• 

I'^nin    (^,,udiuHCou!Stock":: 


lil^U 

i:i/(i:i 


Jaa. 

-—    J^ 

Jl^ 

J^ 

Jam. 

..-.::  J^ 

Jas. 

Jaa. 

•  Jan. 

Jam 

JaB. 

Ja«, 

Ja«, 

Jail. 

Jan. 

Jaa. 

Jan. 

Jan. 

Jan. 

Jan. 

f  Jan, 

Jnn. 

f  Jan. 

1  Jan. 

;  Jan. 

---.i  Jan. 

—  I  Jan. 
....(  Jan. 

—  I  Jan. 

—  I  Jan. 

j  Jaa. 

,---'  Jan. 

Jan. 

••-'  Jan. 
■--:  Jan. 

-  Jan. 
'""  Jan. 
■ "  J»u. 
••  Jan. 
"".  Jan, 
••  Jan. 
••  Jan. 
■   Jan. 

—  Jan. 
•  Jan. 
•'  Jan. 

Jan. 

Jan. 

Jan. 

Jan. 
,  Jan. 
j  Jan. 


"\ 


Fan.  !:.>£ 

«.!« 

ifT  !•?& 

«:.iae 
2:.lje& 

«:.iis 
?:.i*i5 

27.1^ 
27.l=?v 

27,l!*B 

.    27.1*^ 
«7,lriti5 
27.1.:i& 
27,1BB& 
«7.1*6 
27,  It^ 
27,1]» 
27Jttig 
«7,l«i6 
27,iae5 
27.1d6 
27,lti8S 
87,lSb5 
27,1«»5 
27.klb& 
27,1885 
27,lfld5 
27,lMti& 
27,lc4& 
27,1885 
27,  let* 
27.1B86 
27,18)6 
27. 1» 

27,lttBj> 

£7,1885 
27,iafe 

27.1885 
27.1885 
27,1885 


GASB8  DISMI88BD. 
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No. 


3766 
S767 
3768 
^69 
13770 
13771 
13772 
I37r3 
13774 
13775 
13776 
13777 
13778 
19938 
12973 
12974 
12753 
12381 
12940 
12941 
12942 
12943 
12944 
12945 
12946 
12947 
12948 
12949 
12950 
12951 
12952 
12953 
12954 
12955 
12956 
12957 
12958 
12959 
12960 
12961 
12962 

12975 
12976 
12977 
13003 
13005 
13006 
13007 
13008 
13009 
13010 
13011 
13012 
13013 
13014 
13015 


Claimaiit. 


Date. 


John  Keys : 

John  Keys 

Isaac  Haber 

A.  A.  Low  &,  Brothers 

Thomas  8.  Hathaway 

E.  J.  Dapont  de  Nemours  &  Co ^ 

Edward  R.  Anthony  &  Co 

Maryland  Insurance  and  Indemnity  Company 

Kirkland,  Chase  &  Co 

New  Xork  Mutual  Insurance  Company 

David  Nevens  et  al.^  executors 

Flint,  Peabody  &  Co 

H.  A.  Barling  and  A.  H.  Davis 

David  D.  Capshaw 

Sioux  City  and  Saint  Paul  Railroad  Company 

Sioux  City  and  Saint  Paul  Railroad  Company 

Robert  Handy 

Daniel  A  Sawyer 

James  A.  Mnlling 

Lancelot  Partlow 

J.  M.  Watson 

Johns.  Williford 

James  Russell 

T.  J.  Ruffin,  administrator 

G.  H.  Southall 

J.  A.  Grover 

Thomas  J.  Allen,  assignee,  &o ' 

William  C.  Carr 

A.  C.  Crawford 

John  H.  Brown , 

James  M.  Hopkins 

J.  H.  Hughes , 

JoelE.  Wilbum 

Allanson  Wilt 

John  W.  Gilliam I 

H.N.  Hilman 

J.  8.  Hanna,  survivor,  &c I 

Thomas  P.  Leatha,  survivor,  &c 

Irvin  M.  Forlinberry ; 

B.  L.  Weaet i 

Morgan's  Louisiana  and  Texas  Railroad  and  Steam- 
ship Company. 

Albert  Miller \... 

William  P.  Marsh 

Henry  A.  Lockwood 

JohnT.  Coughlin 

Othneil  Bruner 

William  Allen 

William  P.  Blair 

Daniel  M.  Asbury 

Matilda  Bratcher,  executrix 

James  T.  Andrews 

A.  P.  Crowder 

J.  M.  Cnlbertson,  administrator 

John  C.  Coan 

£.A  &  A.  J.  Dozier 

Sterling  Eckles. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 

Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


27,1886 

27,1885 

27,1885 

27,1886 

27,1885 

27,1885 

27,1885 

27,18a5 

27,1885 

27,1885 

27,1885 

27, 1885 

27,1885 

2.1885 

2,1885 

2,1885 

5,1885 

5,1885 

5.1885 

5,1885 

5,1885 

5,1885 

5,1885 

5.1885 

5,1885 

5,1885 

5,1885 

5,1885 

5,1885 

5.1885 

5.1885 

5,1885 

5,1885 

5, 1885 

5,1885 

5,i8ai 

5.1885 
5,1885 
5,1885 
5,1885 
5,1885 

5,1885 
5.1885 
5,1885 
5,1885 
5, 1885 
5,1885 
5.1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5.1885 
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No. 


1S710 

13711 

13712 

13713 

13714 

13715 

13716 

13717 

13718 

13719 

13720 

13721 

13722 

1372:^ 

13724 

13725 

13726 

13727 

i:i72H 

1;I729 

13731) 

13731 

13732 

1373:^ 

13734 

13735 

13736 

13737 

13738 

13739 

13740- 

13741 

13742 

13743 

13744 

13745 

13746 

13748 

13749 

13750 

13751 

13752 

13753 

13754 

13755 

13756 

13757 

13758 

11972 

12810 

13759 

13760 

13761 

13762 

13763 

13764 

137G5 


Gasbs  Dismissed.       • 
List  ofcasw  dismissed^  tie, — OoDtinaed. 


Claimant. 


Date. 


Le  Roy  &  Co 

Daniel  Palmer 

Van  Winkle  &  Dnncan 

Kirkland  &.  Von  Sacks 

C.  &E.  J.  Peters 

Le  Roy  &  Co 

Howard  &  Rollins 

Nesmith  <&  Sons 

C.  Miletta&Co 

C.  A,  Dubivier 

D.  F.White  &  Co 

J.  H.  Browor  &  Co - 

Samuel  Stevens 

R.  M.  Cooley 

R.  M.  Cooley 

H.  W^.  Bragg  &  Co 

S.  S.  Stafford 

Meeker,  James  &  Co 

H.F.  Vaile 

Hartley,  Lord  &  Co 

H.  Dopman  &  Co 

Josiab  Mary's  Sons 

Stein  way  &  Sons 

J.M.&  J.  N.  Plumb 

L.  Kaiser 

A.  A.  Low^&  Brothers 

Bucklin  &  Crane 

OUphaut's  Sons  &  Co 

Thomas  S.  Hathaway 

Everett  &  Co 

Curtis  &  Peabody 

£.  J.  Dapont  de  Nemours  &  Co 

B.  H.  Silsbee 

Manufacturing  Insurance  Company  . . 

Moore  &  Henry 

William  Williams 

William  C.  N.  Swift 

Henry  D.  Cordover  &  Co 

John  Keeler 

John  S.  Martin 

James  Spear 

J.  Cutter  Fuller 

Franklin  Curtis 

J.  Heller  &,  Brothers 

H.  Cohen  &  Co 

Schloss  Brothers 

W.  S.Toole 

T,  Vector  &  Schiller 

The  Greensburg  Limestone  Company. 

Edward  P.  Doherty 

John  Keys 

J.  Culter  Fuller 

H.  W.  Hubbell 

Morris  Speyer 

W.  S.  Toole 


William  Seligman  . . 
Cornelius  Comstock 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 


27.18H5. 
27.1885 
27,1885 
27.1885 
27,1885 
27.  lf« 
27,l«5f> 
27,18% 
27,1885 
27,18% 
27,1885 
27,188=i 
27,1885 
27,1885 
27.18% 
27.1885 
27,1885 
27,1885 
27,18% 
27.1885 
27.18% 
27.18% 
27.18% 
27,18% 
27.18% 
27.18% 
27.18% 
27.18% 
97.18% 
27,18% 
27,18% 
27,18% 
27.18% 
27,18% 
27, 18% 
27.18% 
27.18% 
37,18% 
27,18% 
27.18% 
27,18% 
27,18% 
27,1«% 
27,18% 
27,18% 
27,18% 
27,18% 
27,18% 
27,18% 
27,18% 
27,188& 
27,18% 
27,18% 
27,18% 
27.18% 
27,18% 
27.18% 


Cases  Dismissed. 
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No. 


Claimant. 


13766 
13767 
13768 
13769 
13770 
13771 
13772 
I37r3 
13774 
13775 
13776 
13777 
13778 
12938 
12973 
12974 
12753 
12381 
12940 
12941 
12942 
12943 
12944 
12946 
12946 
12947 
12948 
12949 
12950 
12951 
12962 
12953 
12954 
12955 
12956 
12957 
12958 
12959 
12960 
12961 
12962 

12975 
12976 
12977 
1300:) 
13005 
13006 
13007 
13008 
13009 
13010 
13011 
13012 
13013 
13014 
1;)015 


John  Keys : 

John  Keys 

Isaac  Haber 

A.  A.  Low  &,  Brothers 

Thomas  8.  Hathaway 

E.  J.  Dapont  de  Nemonrs  &,  Co *. 

Edward  R.  Anthony  &  Co 

Maryland  Insurance  and  Indemnity  Company  .... 

Kirkland,  Chase  &  Co 

New  Xork  Mutual  Insurance  Company ! 

David  Nevens  et  al.,  executors I 

Flint,  Peabody  &  Co 

H.  A.  Barling  and  A.  H.  Davis I 

David  D.  Capshaw 

Sioux  City  and  Saint  Paul  Railroad  Company i 

Sioux  City  and  Saint  Paul  Railroad  Company 

Robert  Handy 

Daniel  A  Sawyer I 

James  A.  Mulling .| 

Lancelot  Partlow 

J.  M.  Watson J 

Johns.  Williford | 

James  Russell I 

.  T.  J.  RufiSn,  administrator I 

:  G.  H.  Southall I 

'  J.  A.  Grover I 

I  Thomas  J.  Allen,  assignee,  d^) ' 

,  William  C.  Carr ' 

(  A.  C.  Crawford 

I  John  H.  Brown 

James  M.  Hopkins 

J.  H.  Hughes 

JoelE.  Wilburn 

Allanson  Wilt 

John  W.  Gilliam 

H.N.  Hilman 

:  J.  8.  Hanna,  survivor,  &>c \ 

,  Thomas  P.  Leatha,  survivor,  &,c 

!  Irvin  M.  Forlinberry i 

B.  L.  Weast i 

'  Morgan's  Louisiana  and  Texas  Railroad  and  Steam-  | 
,      ship  Company.  ^      ! 

I  Albert  Miller I 

,  William  P.  Marsh 

Henry  A.  Lockwood 

.  JobnT.  Coughlin | 

I  Othneil  Bruner i 

William  Allen 

William  P.  Blair ' 

Daniel  M.  Asbury ; 

Matilda  Bratcher,  executrix ; 

James  T.  Andrews | 

A.  P.Crowder | 

J.  M.  Culbertson,  administrator | 

JohnC.  Coan ! 

E.A  &  A.  J.  Dozier .1 

Sterling  Eckles. I 


Date. 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 

Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


27,1885 

27,1886 

27,1886 

27,1885 

27,1886 

27,1886 

27,1886 

27,18&5 

27,1886 

27,1886 

27,1886 

27, 1885 

27,1885 

2,1885 

2,1885 

2,1886 

5,1886 

5,1886 

5,1885 

5,1885 

5,1885 

5,1886 

5,1886 

5,1885 

5.1885 

5,1886 

f),  1886 

5,1886 

5,1885 

5,1885 

5,1885 

5,1885 

5,1885 

5, 1885 

5,1886 

5, 1885 

5,1885 

5,1885 

5,1886 

5,1885 

5,1886 

5,1885 
5.1885 
5,1885 
5,1886 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1886 
5,1886 
5,1885 
5,1886 
5,1885 
5,1885 


564  Cases  Dismissed. 
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13016 
13017 
13018 
13019 
13020 
130^21 
13022 
13023 
13024 
13025 
1302G 
13027 
13028 
13029 
13030 
13031 
13032 
1:M)33 
13036 
13037 

l:i039 
13040 

i:v)4i 

1304'^ 
13043 
13044 
i:3045 
13l»46 
13047 
13048 
13049 
13050 
13051 
13052 
13053 
13054 
13055 
13056 
13057 
13058 
13084 
131W0 
13121 
13122 
13123 
1313^4 
13125 
13126 
13127 
13128 
13129 
13130 
13131 
13132 
13133 
13134 


Joseph  D.  Greenshaw,  adminiBtrator ... 

Franklin  Griffin 

H.N.Dudding 

Paschal  Daniel 

Ebenezer  A.  Dozier 

Jesse  Davis 

William  Carter 

John  H.  Cornish 

James  H.  Duncan 

John  O.  Denham 

A.M.Ballard 

John  W.  Graves 

William  H.  Car  nth,  survivor,  &,c 

D.  M.COX 

Reuben  H.Clark 

John  G.  Beasley 

John  G.  Mason,  agent 

John  T.  Burnett 

Lawrence  Green 

A.  N.  Barber,  widow 

W.  G.  Katon 

Eliza  Bellinger 

William  S.  Kyle,  administrator 

Jesse  Carroll 

Hugh  A.  Cameron 

E.  D.  Davis 

Louiiie  Cryer,  widow 

William  Rice 

Martha  J.  Montgomery,  administratrix. 

Elisha  Colbert 

Abraham  Shepherd,  administrator    

R.  E.  Fields ; 

James  Eagan,  assignee 

S.  P.  H,  Williams 

S.  B.  Parler. 

Everett  Petersen 

Ezekial  B.  Mason 

William  Marion 

Jesse  Landis 

Sherrard  Lucas 

William  A.  Kilpatrick,  survivor 

8arah  A.  Addison,  administratrix 

James  L.  Waugh 

A.  C.  Banks 

Nickolas  Letier 

Waikins  McEirath 

Jefferson  Vannatter 

W.  D.Terry 

JanieM  Taylor 

Margaret  P.  Westcott 

Stephen  Simpson 

Bragaw  &  Harris 

William  E.  Howell 

Jacob  Edge 

Joshua  Harkey 

James  H.  Hall 

Robert  L.  Fox 


Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb, 
Feb. 
Keb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Keb. 
Feb. 
Feb. 
Feb. 
Feb. 
Fob. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


5,1885 

5,1885 
5, 1885 
5, 188.-. 
5,1885 
5,18*S 
5,1885 
5,1885 
5,1885 
5, 18<> 
5,18^ 
5,1885 
5.188i> 
5,1885 
5, 18Si 
5,  I8S'> 
5,1885 
5,1^^ 
5,1885 
5, 1885 
5, 1885 
5. 1885 
5,18=J5 
5, 18H5 
5,1^« 
5.1885 
5, 1885 
.\  1885 

5,  i8e.-» 

5,  l8o5 
5,18^ 
5,1885 
5,  18K-. 
5,1855 
5,1885 
T',  1885 
5, 1885 
5.1885 
5,1885 
5, 18^ 
5, 1885 
5,1885 
5,1885 
5, 18?5 
5. 1885 
5, 1885 
5,1885 
5, 1885 
5,1885 
5,1885 
5, 1>?85 
5,  1885 
5,1885 
5,18S> 
5,1885 
5, 1885 
5,1&85 


Cases  Dismissed. 
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List  of  eases  dismissedy  dkc. — ^Gon tinned. 


No. 


Claimant. 


Date. 


13135 
13136 
13137 
13138 
13139 
13140 
13141 
13142 
13143 
13144 
13145 
13146 
13147 
1314H 
13149 
13150 
13151 
13152 
13153 
13154 
13155 
13156 
13157 
13158 
13159 
13160 
13161 
13185 
13186 
13187 
1318s 
13189 
13190 
13191 
13192 
13193 
13194 
13195 
1319G 
13197 
13198 
13199 
13200 
13201 
i:i202 
13203 
1:^204 
13205 
13206 
13207 
13208 
13209 
i;i210 
13219 
13225 
13226 
13227 


F.P.Gray  

J.  W.  Elgin 

William  Gibson 

M.N.  Fisher 

Thomas  J.  Coants 

Solomon  Harris 

Rt'uben  Henry 

John  Haynes 

John  Harden 

John  Hammerly 

Oliver  P.  Hyde 

James  A.  Harvey 

'  Alexander  Hollar 

Matthew  Harbison 

i  Henry  F.  Howe 

j  J.  M.  C.  Holman 

i  Thomas  C.  Holton 

■  Malcom  M.  Leach 

,  Elijah  Holtzelo w 

,  JohnT.  Hilton 

:  Daniel  Hughes 

;  John  Hill 

Samuel  Handley 

OtisH.  Folder 

George  W.  Foulkes 

Joseph  Gentry 

H.  G.  E  wars,  executor 

Rosey  Lawless,  administratrix 

R.  G.  Johnson 

William  V.  Logan 

William  R.  Lee 

H  yram  Lyttle 

Josiah  Jones 

Calvin  T.  Lewis 

Jacob  C.  Kite 

William  Kirkland 

Simon  E.  Konce 

R.  F.  Jarrell 

J.  L  B.  Kirk 

John  H.  James 

Charles  C.  Joyner 

J.  H.  Chrisman 

Archibald  Culbreath 

Elisha  Carroll 

Jesse  8.  Davis 

Thomas  J.  Caldwell 

S.  L.  Johnson 

Thomas  M.  Lewis 

William  G.  Fitzhugh 

John  A.  Fowler 

Guilford  Eaves 

Garner  Edwards 

Moliua  King,  executor 

Thomas  J.  Hicks 

James  Taylor 

Osborne  Talbert 

Robert  H.  Teague 


Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb 

Feb-. 

Feb. 

Feb. 

Feb. 

Feb. 


5.1885 
5,1885 
5.1885 
5,1885 
5.1885 
5,1885 
5,1885 
5, 18H5 
5, 1885 
5, 1885 
5, 1885 
5. 1885 
5, 18a5 
5, 1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,18a5 
5,1885 
5,1885 
5, 1885 
5,1885 
5,1885 
5, 1885 
5,1885 
5,1885 
5,1&85 
5, 1KS5 
5,1885 
5, 1H85 
5,1685 
5.1885 
5, 1885 
5,1885 
5,1885 
5,1885 
5,1885 
5, 1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,18a5 
5,1886 
5,1885 
5,1885 
5,1885 
5,1885 


566  Oases  Dismissed. 

List  of  00968  diimiHedj  dko. — ^Gontinaed. 


No. 


132i^ 
13229 
13230 
13231 
13232 
13233 
13234 
132:i5 
13236 
13237 
13238 
13239 
13240 
13241 
13242 
13243 
13244 
13245 
13246 
13247 
13248 
13249 
13250 
13251 
13255 
13256 
13257 
13258 
13259 
13260 
13261 
13262 
1326:3 
13264 
13265 
13266 
13267 
13268 
13269 
13270 
13271 
13272 
13273 
13274 
13275 
13276 
13277 
13284 
13285 
13286 
13287 
13288 
13289 
13290 
13291 
13292 
13293 


Claimant. 


Date. 


Sidney  Tiner 

George  Tubb,  sr 

Richard  A.  Swann 

Reuben  Smith 

Robert  H.  Simpson 

Jesse  L.  Swarner 

John  Sarver 

Frederick  Simmons 

M.  N.  &  Thomas  F.  Swafford 

John  G.  Smith 

Jordan  Strickland , 

William  T.  Strain 

J.  S.  Stevens 

John  R.  Seay 

Richard  R.  Sanlter 

Aaron  H.  Saunders 

Charles  H.  Sotherlin 

H.  Seidensticker 

Paul  A.  iSuink 

William  Russell 

A.  L.  Robinson 

John  L.  Robinson , 

Alexander  Mofiett 

James  Estis,  admiuistrator 

Elizabeth  Burley 

William  J.  Avery 

Silas  Ingram 

James  Collett 

Thomas  (*oruell 

Leanf^er  S.  Calfee 

Ransom  Cunningham 

John  Cook 

Jacob  Brake 

William  P.  Bond 

Jefferson  Burnett 

Bamett  Burnett 

Michael  Bollinger,  administrator 

William  H.  Brown 

Thomas  Bell 

Thomas  Baloy 

C.  R.  Byrd 

Robert  Weeks 

William  H.  Wynne 

G.  F.Williams 

Sebastian  A.  William 

John  W.  Woods 

LovickP.  Zuber , 

Thomas  A.  Wiley 

John  Williams 

John  Wilbanks 

Joseph  White 

!  James  Estis,  administrator 

I  R.  E.  Whitehead 

Jonathan  W^ilson 

John  Alexander,  administrator  ... 

I  Noah  Underwood 

I  James  M.  Vandiver 


Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Fob. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb, 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Fob. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 


5,ld85 

5,1885 
5, 188o 
5,1885 
5,1885 
5,1885 
5, 18H5 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,lr«5 
5.1885 
5,18* 
5,18H5 
5,18!© 
5, 1885 
5,1885 
5,  IH85 
5,18i^ 
5, 1*S 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,  ld85 
5,1885 
5,1885 
5,1H65 
5,  ia%=i 
5,18tt5 
5,1885 
5,1885 
5,1885 
r,,  1885 
5,1885 
5,1885 

5. 1885 
5,181:^ 
5.1885 
5,1885 
5.1885 

5. 1886 
5,1885 
5,1hH6 
5,1885 
5,1886 
S.l'^ 
5,1885 
5,1885 
5,1885 


Oases  Dismissed. 
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No. 


13294 
13295 
13296 
i:«97 
13298 
13300 
13314 
13315 
13316 
13:^17 
1331H 
13319 
I3:i20 
13321 
l:«22 
13323 
13324 
13325 
13326 
13327 
13330 
i:«28 
13329 
13:J31 
13:«2 

i;w:i:j 

13334 
13335 

13:j;«5 

13337 
133:« 
13339 
13340 
13341 
13:i42 
i:«43 
13:i^3 
13386 
13.387 
12676 
1.3779 
13780 
11965 
12741 

125(56 
12578 
12696 
12700 
12706 
12711 
12750 
12796 
12797 
12799 
12803 
12804 


Claimant. 


W.B.  Taylor 

Thomas  Harris,  executor 

L.C.  Thrasher 

Wilson  Taylor 

O.T.Taylor 

Benjamin  F.  Can)p 1 

Jackson  H.  Oldham 

Nehemiah  Magee  and  Benjamin  F.  Painter 

Robert  T.  McCnrdy 

R.  N.  &  W.J  Morrison 

Hillery  Manning 

R.  K.  Waddell,  administrator 

William  Moore,  sr 

George  McDuffle 

Henry  Richards   

Swinliey  A.  Mnngum 

William  H.  Moores 

C.  A.  Ramsey 

T.  Rearis  and  W.  Adkius 

Geargo  Rea 

Williamsim  Page 

H.  Lindsey 

Thomas  W.  Pace 

R.  C.Poole : 

W.  H.  Owens 

Benjamin  F.  Pettefc 

James  W.  Perry 

Robert  A.  Nelson 

Benjamin  Mvers 

W.  Rand  anil  A.  P.  Mcintosh 

R.  H.  Mothershead 

Wiley  W.  Moorefleld    

George  D.  Marshall 

Daniel  Matney 

Robert.  McAdams 

James  Massengill 

.Foseph  R.  Carpenter *. 

Henry  Miller 

W.  B.  Stephens,  administrator 

Vincent  P.  Donnelly 

Insurance  Company  of  North  Carolina 

Insurance  Company  of  State  of  Pennsylvania 

Peter  B.  Braunen 

The  Rison  Iron  and  Locomotive  Works  of  San  Fran- 
Cisco. 

Henry  E.  Rhoades 

Henry  Mason 

Francis  J.  Painter 

E.  D.  Payne 

Juliu.M  Bohrer 

R.  B.  Plotts 

N.  B.  Clark 

George  C.  Drinem , 

Charles  D.  Maxwell , 

John  Thoi ule V 

William  H.  Gamble 

Arthur  F.  Davis,  administrator  , .  - 


Date. 


Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Mar. 

Mar. 

April 

April 

May 
May 
May 
May 
May 
May 
May 
May 
May 
Mav 
Mas- 
May 


5,1885 
5,1885 
5, 1885 
5,18a5 
5,1885 
5,1885 
5,1W85 
5.1885 
5,1885 
5,1885 
5, 1885 
5, 1885 
5,1885 
5,1885 
5,1885 
5,1885 
5, 1885 
5, 1885 
5,  l?^85 
5,1885 
5,1885 
5, 1885 
5, 1885 
5, 1885 
5,1885 
5,1885 
5,1885 
5,1885 
5,1885 
5.  I8a5 
5,1885 
5, 1885 
.5,1885 
5, 1885 
5,  1 1-85 
5, 1885 
5,  I8?i5 
5,1885 
5,1885 
5,1885 
3, 1885 
3, 1885 
13,1885 
23, 1885 

4, 18a5 
4,1885 
4,1885 
4,1885 
4,1885 
4,1885 
4,1885 
4,1885 
4, 1885 
4,1885 
4,1885 
4,1885 


668  Gases  Dishissbd. 
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No. 


ClaimaDt 


Date. 


12ii07 
12809 
12611 
12815 
12816 
12H1H 
12819 
12826 
12842 
12852 
12867 
12868 
12920 
127H7 
12822 
128:U 
13405 
134(>6 
13407 
i:J429 
134:<0 
r34:U 
134:^2 
13433 
13434 
13435 
13436 
13437 
13440 
13441 
13442 
13443 
13444 
i:i445 
1344() 
13447 
i:W48 
1:M49 
13450 
13451 
18452 
13455 
13456 
13457 
13459 
13460 
13461 
i:^462 
13463 
13464 
13465 
13466 
13467 
13468 
13469 
13470 
13472 


George  W.  Beard i  May  4, 1«5 

W.  W.  Bassett May  4,1885 

John  J.  Abernethy ;  May  4,  Iw© 

Hamilton  M.  Tallman 1  May  4,  lc«3 

JohnD.Tappen '  May  4, 18t^ 

George  White,  executor May  4,  lc*85 

John  I.  Schemerhom '8  executor May  4,  Irftfi 

Robert  H.  Kodoey ,  May  4,  ItftS 

Marj^aret  Cavendy,  administratrix |  May  4,  \rS& 

Catherine  Ballartii  and  Joseph  Ballarth,  executors..    May  4,1885 

William  H.  E.  Masser May  4,  lo85 

Gilbert  Morton May  4,1885 

Mary  Jane  Chason,  administratrix May  4, 1885 

Edward  A.  Roget i  May  4,1885 

Carlton  A.  Ubor May  4,1885 

Frederick  G.  Coggin May  4, 18rS 

John  F.  Register,  administrator May  4, 1885 

George  W.  Tittle May  4,  1h85 

A.  G.  Hargifi,  administrator May  11,18-5 

F.  M.  Exter,  administrator May  11,  lB85 

Joseph  Stetner,  administrator ,  May  11, 1885 

James  M.  Acker May  1 1, 1885 

JosiahT.  Ellis May  11.1885 

J.M.Fain May  11,1885 

Nathan  Lamar May  11,1885 

Thomas  M.  Petty May  11,1885 

JohnToomey May  11.1885 

Samuel  Frazier May  11,1885 

Robert  C.  Martin May  11.1885 

Albert  TimoDs  Hal  >  May  11, 1883 

William  Hastings ]  May  11,18^5 

Frank  L.  Torrence,  administrator i  May  1 1, 1885 

HarvevP.  Dyer i  May  11,1885 

Elizabeth  J.  Brower : "  May  11,1885 

Polly  A.  Jones,  administratrix 'May  11,1885 

J.  N.  Fagg,  administrator May  11,1885 

Elizabeth  Halflmith !  MaV  11,1885 

Elizabeth  T.  Haynes i  May  11,1885 

Andrew  Henry May  11, 18^5 

Rosa  Lawless '  May  11, 18«5- 

James  R.  Tribble i  May  11,1885 

Sidney  M.  Kennedy,  administrator , May  1 1, 1885 

Vicksburg  and  Meridian  Railroad  Company i  May  11,1885 

Dr.  M.  West May  11,1885 

Daniel  D.  Capshaw,  administrator '  May  11,1885 

Daniel  D.  Capshaw -,  May  11,1886 

H.  F.  Strong !  May  11,1885 

D.  C,  Haynes May  11,1885 

William  E.  Austin,  heirs,  &c ;  May  11, 1885 

William  B.  Taylor May  11,1885 

Sarah  Burge,  administratrix i  May  1 1, 1885 

Robert  L.  Loftis,  administrator May  11,1885 

Enoch  Terrell '  May  11,1885 

C.  J.  Herrin May  11.1885 

C.  A.  Ramsey ,  May  11,18^ 

Southern  Railroad  Association ;  May  11, 1885 

M.  H.  Kirkland,  executor '  May  11,1885 
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No. 


13473 
13474 
i:i475 
13476 
13477 
13478 
13479 


Claimant.  I       Date. 


Thomas  P.  Garrett  e<  a/ May  11,1885 

Wiley  Stroud |  May  11.1885 

Sarah  Barker t  May  11,1885 

D.  B.  Youug,  administrator May  11,1885 

Bert  hena  Davis May  11,1885 

JohnMiller May  11,1885 

H.  M.  Foard,  administrator May  11,1885 

13480  i  John  R.  West ,  May  11,1885 

13481  '  W.  M.  Muckenfuss,  executor j  May  11,  ISa'i^ 

134H2     Joseph  L.  Durham,  survivor,  Ac May  11, 1885 

13483  A.  W.  Hay  good,  administrator May  11,1885 

13484  Z.  P.  Cardman May  11,1885' 

13485  James  H.  Swindells May  11,1885 

13486  A.  T.  Roberts,  administrator 'May  ll,18a5 

13487  J.  H.  Black i  May  11,1885 

13490  James  B.  Old,  administrator May  11,1885 

13491  I  Hanger,  Rapliiy  &  Gaines May  11,1885 

13492  Hanger,  Rapley  &  Gaines May  11,1885 

13493  Hanger,  Rapley  &  Gaines |  May  11,1885 

13494  Hanger,  Rapley  &  Gaines May  11, 1885 

13495  Hanger,  Rapley  &  Gaines j  May  11,1885 

13496  James  B.  Price I  May  11,1885 

13497  I  James  B.  Price ,  May  11,1885 

13498  Price  &  Ftwter i  May  11,1885 

13499  Alexandria,  Loudoun  and  Hampshire  Railroad  Com-     Ma>  11,1885 

pany.  ! 

13500  B.W.Tucker,  administrator !  May  11,1885 

13501  I  B.  W.  Tucker,  administrator May  11,1885 

13502  Overland  Mail  Company.. May  11,1885 

13503  1  Overland  Mail  Company May  11,1885 

ia504     Baltimore  Steam  Packet  Company    May  11. 1885 

13505  Seaboard  and  Roanoke  Railroad  Company May  11, 1885 

13506  Raleigh  and  Gaston  Railroad  Company j  May  11, 1885 

1:^7     Norfolk  and  Petersburg  Railroad  Company j  May  11, 1885 

13508  1  Sonthside  Railroad  Company i  May  1 1 ,  1885 

13509  Sonthside  Railroad  Company May  1 1, 18»> 

13510  Virginia  and  Tennessee  Railroad  Company  .• |  May  11, 1885 

i:)511     Mississippi  and  Tennessee  Railroad  Company    [May  11,1885 

1.351*2     Mississippi  and  Tennessee  Railroad  Company May  11, 1885 

13513  !  Lewis  Ambrose May  11,1885 

13514  John  Dosher,  administrator May  11,1885 

13515  '  Atkinson  &  Walker May  ll,l»:?5 

13516  NelsonTaylor May  11,1885 

13517  NelsonTaylor May  11,1885 

13518  NelsonTaylor j May  11,1885 

13519  I  NelsonTaylor ■  May  11,1885 

13520  NelsonTaylor I  May  11,1885 

13521  I  A.  Thompson  May  11,1885 

13522  I  A.Thompson May  11,1885 

13523  !  The  Nashville  and  Chattanooga  Railroad  Company.    May  11, 1885 

13524  Thomas  P.  Bowman May  11,1885 

13525  Nashville  and  Chattanooga  Railroad  Company May  11 ,  1885 

13526  Stuokey  &  Rogers May  11,1885 

13627     Stuckey  &  Rogers !  May  11,1885 

13528  Stuokey  &  Rogers May  11,1885 

13529  I  Stuckey  &  Rogers May  11,1885 

13530  I  Stuckey  &  Rogers May  11,1885 
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Lisi  of  eases  dismissed^  &e. — CoDtinned. 


No. 


13531 
13532 
i:^533 
13534 
13535 
135:i6 
13537 
13538 
135:19 
13540 
13541 

13543 
13544 
13545 
13546 
13547 

i:)54d 

13549 
13550 
13551 

13552 
13553 
13554 
i:i555 
13556 
13557 
18558 
13559 
13560 
13561 
13562 
13563 
13564 
13565 
13566 
13567 
13568 
13569 
13570 
13571 
13572 
13573 
13574 
13575 
13576 
13577 
13578 
13579 
13580 
13581 
13582 
13583 
13584 
13585 
13586 


Claimant. 


Date. 


Stackey  &  Rogers 

Stackey  &.  Rogers 

Stnckey  &  Rogers 

Stnckey  6l  Rogers 

Thoiuas  J.  Henson 

NathaDiel  Woodward 

Nathaniel  Woodward 

Nathan iel  Woodward 

Winchester  and  Potomac  Railroad  Company 

Stephen  Simpson 

Stephen  Simpson 

M.E.Scott,  administratrix 

Nancy  E.  Day,  administratrix 

John  K.  Owen 

John  K.  Owen 

Elizabeth  Mitchell,  administratrix 

J.  M.  Kelso,  administrator 

Wilmington  and  Manchester  Railroad  Company 

Wilmington  and  Weldon  Railroad  Company 

South  Carolina  Railroad  Company 

New  Orleans,  Opelousas  and  Great  Western  Rail- 
road Company. 

Sonthem  Steamship  Company 

Pi'eston  Roberts 

Preston  Roberts 

Edgefield  and  Kentucky  Railroad  Company , 

Nashville  and  Decatur  Railroad  Company \ 

Memphis  and  Ohio  Railroad  Company i 

Alabama  and  Florida  Railroad  Company ' 

£.  V.  Harman,  administratrix , 

£.  V.  Harman,  administratrix ! 

E.  V.  Harman,  administratrix ' 

E.  V.  Harman,  administratrix ' 

Orange  and  Alexandria  Railroad  Company t 

Manassas  Gap  Railroad  Company 

Charlotte  and  South  Carolina  Railroad  Company. ..! 

Georgia  Railroad  and  Banking  Company -J 

Georgia  Railroad  and  Banking  Company 

Georgia  Railroad  and  Banking  Company 

Williamson  Page 

John  M.  Kelso,  administrator 

John  P.  Davis 

Robert  Dickson 

R.  C.  Martin 

R.  C.  Martin I 

George  H.  Jewett,  administrator I 

R.  M.  Latham,  administrator > 

Henrietta  M.  Johnson  et  al i 

O.  G.  Foard,  administrator } 

O.  G.  Foard,  administrator I 

William  Woods : 

G.  B.  Barrett,  administrator 

F,  M.  Stanley j 

Robert  A.  Thompson,  administrator 

R.  H,  Mothersbead ' 

R.  H.  Mothersbead •- 

R.  H.  Mothershead • 


May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 

May 

May 
May 
May 
May 
May 
May 
May 
Mav 
May 
May 
May 
May 
May 
Mav 
May 
Mav 
Mav 
May 
Mav 
Mav 
May 
Mav 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 


11,12$^ 

11,18R5 
11,1885 
11,1«B5 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
11,18% 
11,1885 
11,1865 
11,1885 
II,  18(6 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 

11,1885 
11,1886 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
11,1H86 
11,1885 
11,1885 
11,1885 
11,1886 
U,1885 
11,1885 
11,1886 
11,1885 
11,1»« 
11,1)^6 
11.1885 
ll,lt«6 
11, 18* 
11,1886 
11,1885 
11,18% 
11,1885 
11,18% 
11,18% 
11,18% 
11,18% 
11,18% 
11,18% 
11,18% 
11,18% 
11,18% 
11,18% 


No. 


13687 
135«8 
13&89 
13590 
13591 
13592 
13593 
ia594 
ia597 
13596 

13597  ; 

13598  I 
13599 
18600  ! 

13601  • 

13602  I 
13603 

13604  I 

13605  I 
13609 
13610 
13622  I 
13623 

11977  ; 

12643 
13420 
13424 
13438 
13439 
12821 


Oas£s  Dismissed. 
Idat  of  eoBes  dUmiwedj  <&c.*— Continued 

Claimant. 


571 


Date. 


Beoiamin  Henson 

Catherine  White,  administratrix 

Catherine  White,  administratrix 

Catherine  White,  administratrix 

Catherine  White,  administratrix 

Thomas  J.  Heuson 

Memphis  and  Charleston  Railroad  Company 

Georgia  Railroad  Company 

Savannah,  Alhany  and  Gulf  Railroad  Company. .. 

Georgia  Railroad  Company 

Savannah  and  Mnscogee  Railroad  Company 

Georgia  Railroad  Company 

Atlanta  and  West  Point  Railroad  Company 

Angusta  and  Savannah  Railroad  Company | 

East  Tennessee  and  Georgia  Railroad  Company ' 

Central  Railroad  Company  and  Banking  Company..! 

Southwestern  Railroad  Company I 

East  Tennessee  and  Virginia  Railroad  Company I 

Macon  and  Weston  Railroad  Company i 

J.  M.  C.  Holamau •. '. I 

James  McClusky , 

William  Moyers ; 

Williamson  Page ' 

John  P.  Southworth I 

Charles  G.  Gordon 1 i 

Charles  B.  Stone 

William  R.  Thompson 

Kate  Kearney  Henry ! 

Milton  M.  Price 

Jabez  Burchard ' 


May 
May 
May 
Mai- 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
May 
June 


11,1885 
11,1885 
11,1885 
11,  18a5 
ll,18a'i 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
11,1885 
ll,18H5 
11,1885 
11, 1885 
11,1885 
11, 1885 
11,1885 
11,1885 
11,1885 
1 1, 1885 
11,1885 

ii.isas 

11, 1885 
11.1885 
11, l8bo 
11,1885 
11,1885 
1,1885 


Oases  dismissed  on  motion  of  claimanU^  counsel. 


No. 


12853' 
13084 

130c<5 

13086 

13087  I 

13(J88  I 

13089  ! 

13090 

13091 

13092 

13093 

13094 

13096  I 

13097  I 

13098  I 
13100  j 
13101-i 
13102  I 


Claimant. 


Date. 


The  Atlanta  and  West  Point  Railroad  Company  ....  Dec.  17, 1884 

Sarah  A.  Addison,  administratrix Feb.  5, 1H8.J 

John  V.  Arundale,  administrator Feb.  5, 1885 

Moses  Beesly Feb.  5,18^5 

Mary  A.  Bradley,  administratrix Feb.  5, 1885 

JamesM.  Cox Feb.  5,1885 

Thomas  J.  Darnall Feb.  5,1885 

E.  Dopsoii Feb.  5,1885 

Joel  W.  Dyer : Feb.  5,  1885 

Jeremiah  Funderburk Feb.  5,18^*5 

J.  N.  Goldman,  administrator Feb.  5,1885 

William  Hastings Feb.  5,1885 

John  W.  McCord Feb.  5, 18a5 

D.  P.  Mast,  executor Feb.  5,  ISa^ 

J.  A.  B.  Putnam Feb.  5,1885 

Rosena  Walter,  administratrix Feb.  5, 1885 

W.  G.  Callaway Feb.  5,18a'> 

Fountain  L.  Campbell Feb.  5,1885 
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Ccisea  dismissed  on.motion  of  etaimantt^  counsel — Continued. 


No. 


Claimant.  !         Date. 


Feb.  G,  18H5 

Feb.  5.  left© 

Feb.  5, 1885 

Feb.  5, 1885 

Feb.  5, 1385 


13099     Gabriel  Stephens Feb.  5,1885 

13103  W.  D.  Chaddiok Feb.  5,1885 

13104  Daniel  A.  Clark I  Feb-  5,1885 

1310JS     D.  A.  H.Cook |  Feb.  5,1885 

13106  Franklin  Crutchfield Feb.  5.1885 

13107  James  W.  Thomas |  Feb.  5,1885 

13108  George  L.  Woodward Feb.  5,1885 

13161  Seaborn  Dillard t  Feb.  .*>,  li$6 

13162  H.  G.  EvHns,  execntor Feb.  5,1885 

13163  Surah  Farmer,  administratrix I  Feb.  5, 1885 

13164  Harvey  Handley '.  Feb.  ft,  IH85 

1.3165     Nicholas  Hunter,  administrator '  Feb.  5, 1885 

13166  John  T.  Stark,  administrator ,  Feb.  5, 1885 

13167  '  J.J.Steele Feb.  5,1885 

13169  I  A.  C.E.  Callan Feb.  5.1885 

13168  i  William  Wicks I  Feb.  5,1^85 

13170  I  B.  H.  Ci)ok,  executor 

13171  1  Mitchell  Gaston 

13172  i  Peter  Hunger 

13173  i  J.B.Haskett : 

13174  ;  R.  J.  Hays,  administrator 

13175  I  A.W.Hilt,  admimstrator ,  Feb.  5. 1H85 

13176  I  J.J.D.Lucus Feb.  .S,ie'85 

13177  '  .lames  N.McDaniel f  Feb.  5,1885 

13178  I  Benjamin  Rntledge i  Feb.  5,  1885 

13216  ,  William  Carter j  Feb.  5,1885 

13217  Asa  W.  Chapman,  survivor,  &c  I  Feb.  5, 1885 

13218  I  John  O.  Donham 1  Feb.  5,1885 

13219  Thomas  J.  Hicks Feb.  5,1^*^5 

13220  M.  C.  Ledbetter.  administratrix I  Feb.  5, 1886 

13251  I  James  Kstis,  administrator Feb.  5, 1885 

132.52  1  John  B.Johnson !  Feb.  5,188^ 

13280     JohuT.  Bennett I  Feb.  5,1885 

132«?1  '  James  D.  Davenport Feb.  5, 1886 

132H2  I  Joseph  W.  Davenport ;  Feb.  5,1885 

13283  I  Hereford  &  Slaughter 1  Feb.  .*>,  1885 

13310  '  Walter  Crump Feh.  5,1885 

13311  '  Mary  A.Gillian ,.1  Feb.  5,1885 

13312  I  R.P.McClain Feb.  5,1885 

13313  I  D.  L.  H.  Mitchell Feb.  5,  lr85 

13:i45     James  T.  Andrews Feb,  5,1885 

13346  I  8amuel  C.  A  Hedge,  administrator Feb.  5, 1885 

13347  Felder  &  Felder Feb.  5,1885 

13348  Reuben  Mayo Feb.  5,1885 

13349  1  William  J.  Raoson,  survivor,  &c Feb.  5, 1885 

133r)0  ,  David  Watts Feb.  5.1885 

13374  Eli  F.  Going Feb.  5,1885 

13375  1  G.B.Woodward Feh.  5,1885 

13378,  Baxter  McFarland Feb.  5.1885 

13379     Thomas  V.  Maddox i  Feb.  .'i,  1885 

13:^0  I  John  W.  Stewart Feb.  5,1885 

13381  '  William  Stummell Feb.  5,1885 

13382  J.  J.  C.  Simmons Feb.  .5,1885 

1.338.>  I  S.  S.  Boatty,  administrator i  Feb.  5.1885 

13386  Henry  Miller Feb.  5,1885 

13387  I  W.  B.  Stevens,  administrator Feb.  5,1885 

13388  1  W.  B.  Taylor Feb.  5,1885 
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OcLges  dis^nissed  on  motion  of  claimants^  counsel — Continued. 


No. 


13389 
13392 
13:^ 
13394 
13:^ 
14354 
14356 
14356 
14477 
14478 
14479 
14465 
14544 
14:^60 
14480 
]4.'>21 
145:^2 
14445 
12916 

i:«a2 

13803 
13804 
13805 
13806 
13807 
14018 
14019 
14042 
14254 
14255 
14256 
14257 
14258 
14259 
14260 
14261 
14262 
14263 
14264 
14265 
1426(5 
14267 
14303 
14304 
14305 


ClaiiDant. 


Thomas  J.  Thompson 

John  R.  Bagly,  administrator... 

Roltert  Mc Adams 

May  Rogers,  administratrix 

R.  H.  Teagiio 

W.  A.W.  Spottswood 

W.  Gihnore  Hoffman 

Charles  M.  Morris 

Frederick  Chatard 

R.  L.  Page 

Jesse  L.  Habersham 

JohnMcI.  Kell 

Charles  F.  M.  Spottswood 

Letitia  Tyler  Semple 

Ro8<»M.  Wood    :. 

W.  Worrils 

J.  M.  Burle w 

Tlie  Howard  University 

Nathaniel  Wilson  et  al 

R.  W.Disker : 

R.  W.Disker 

Charles  F.  Levy 

J.  &  B.  Lucus 

J.  &  B.  Lncus 

J.  &  B.  Lucas 

Benjauiiu  D.  Lazarus,  executor . 

M.  H.  Lazarus,  executor 

M.  H.  Lazarus,  executor 

S.  D.  De  Sansere 

R.  A.  Kiulock 

WMUiam  Johnson 

John  Klinck,  survivor,  &c 

C.  F.  Panknin 

Robert  T.  Chinolm  &  Sons 

L.  D.  Mowey,  executor 

W.  C.  Courtney,  executor 

W.  C.  Courtney 

Bank  of  Charleston 

R.  T.  Chisolm 

William  Ravenal 

S.  S.  Solomons 

A.  R.Taft 

B.  F.  Morso 

F.  M.  Robertson 

Daniel  McS winey 


Date. 


Feb. 

Keb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Mar. 

Mar. 

Mar. 

Mar. 

Mar. 

Mar. 

April 

May 

May 

Mav 

May 

May 

Mav 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 

May 


5,18S5 
5,1885 
5,1885 
5. 18H5 
5,1885 
12. 1886 
12, 1885 
12, 1885 
12, 1885 
IJ,  1885 
12, 18-^5 
2, 1885 
16, 1885 
16.1885 
Ifi.iaSo 
30, 1885 
30.1885 
13, 1885 
26, 1885 
»?,  1885 
26, 1885 
26, 188:» 
26. 1885 
26,1885 
26, 1885 
26.1885 

26.  isa'i 

26,1885 
26.1885 
26,1885 
26, 18a5 
26,1885 
26,1885 
26,1885 
26,lda'> 
26.1885 
26.1885 
26.1885 
2(5, 1885 
26,1885 
26,1885 
26,1885 
26,1885 
26,1885 
26. 18-5 
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Cases  Disxisssb. 


List  ofDiHtriet  of  Oolumbia  cases  dismissed  Ofi  mottan  of  the  As- 
sistant Attomey-OeneraL 


No. 


362,  D.  C. 

363,  D.  C. 
393,  D.  C. 


367 
376, 
377 
277, 

105, 

28, 

49, 

58, 

80. 

64, 

94, 

107, 

109, 

111 

128; 

130, 
156, 
169, 
170, 
176, 
178, 
220, 
267 
269, 
270, 
271 
281 
341 

6, 

^1 

13, 

15, 

17, 

18, 

69, 

70, 

71 

134, 

202, 

206, 

207, 

230, 

231 

242 

138; 

139, 

140, 

141 

175, 

215, 

213, 

296, 


Claimant. 


Date. 


D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.  C. 
D.C. 
D.C. 
D.  C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 

D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
V.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.  C. 
D.C. 
D.C. 
D.C. 
D.C. 
D.C. 


John  W.  Browu 

Ann  Williams 

Theodore  Huysmaa 

I  Jonathan  Taylor,  administrator 

!  Daniel  Donovan 

Jo(»eph  R.  Rock 

Samuel  J.  Ritchie.... 

James  Fitzpatrick. 

William  H.  Adams 

Albert  Mcintosh 

(ieorge  Semmes 

Delaware  HuduuU 

Morris  Murphy • 

JamoB  Finnegan  and  Thomas  Nesdell 

Joseph  Brooks 

John  B.  Wickei-nbam 

William  Keeny 

Isaiah  Stewait 

William  Kennedy 

Gloucester  Iron  Works 

John  M.  Carusi 

William  Heckct 

George  Cowie 

Richmond  Granit<«  Company 

Lewis  Clephaiie •. . . 

Joseph  F.  Collins 

Newman  &,Middloton 

Childs  &  Neville 

C.  B.  A,  A.  R.  Reeve 

;  Moorehead  Clay  Works,  &c 

'  Lindley  M.  Hoffman,  attorney  in  fact  for  Man- 
hattan Havings  Company. 

Henry  J.  McLaughlin 

Ann  £.  Smith,  administratrix 

Daniel  A.  Connojly 

John  A.  Keppel,  administrator 

Henry  Himber  et  al 

Samuel  (xregg  et  al 

Henry  Burcn  and  William  Fletcher 

William  Fletcher 

William  Hussey 

William  H.  Brainard,  survivor,  &c 

Henry  Himber 

M.  J.  Langhlin 

Thomas  Kirby 

Dennis  Mur]ihy 

John  B.  Davis,  assignee 

George  Follnnsbco 

Patric k  W.  Doyle 

H.C.Gallaker  *'t  al 

I  James  W.  Walsh  et  al 

Andrt w  Gleasou 

'  James  Reynolds 

The  Ohl  Dominion  Granite  Company 

W^illiam  Holmead 

Neal  T.  Murray 


Dec. 

Dec. 

Jan. 

Jan. 
I  Jan. 
I  Jan. 
I  Jan. 
,  Feb. 

Feb. 

Feb. 
1  Feb. 
!  Feb. 
\  Feb. 

Feb. 

Feb. 
I  Feb. 
I  Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 

Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Fob. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Fib. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 
Feb. 


1,1884 
1,1864 
5,189$ 
20,1885 
20,188S 
20,1885 
27,1885 
2,18^ 
24,1685 
24,1685 
24,1685 
24,1885 
24. 1885 
24,1685 
24,1865 
24,18^ 
24,1885 
24,1885 
24,1665 
24.1665 
24,1885 
24,1865 
24,1885 
24,1665 
24,1885 
24,1685 
24,1885 
24,1865 
24,1865 
24,1665 
24,1665 

24,1865 
24,1865 
24,1685 
24,1865 
24.1885 
24,1885 
24.1885 
24,1885 
24,1885 
24,1885 
24, 1885 
24.1885 
24,1885 
24. 18H5 
24. 1^85 
24. 1H85 
24. 1«85 
24.1885 
24. 1H85 
24,  lc«5 
24,1885 
24,1885 
24, 1885 
24. 1885 
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List  of  District  of  Columbia  casees  dismissed j  &e. — Continaed. 


No. 


2»7,  D.  C. 
30y,D.C. 
310,  D.  C. 
211,  D.C. 

79,  D.C. 
126,  D.  C. 
137,  D.C. 
289,  D.  C. 
291,  D.C. 
•369,  D.C. 
253,  D.C. 
157,  D.  C. 

91,  D.C. 
285,  D.  C. 

366.  D.  C. 
5,  D.C. 
201,  D.  C. 
187,  D.  C. 
241,  D.  C. 

66,  D.  C. 

67,  D.  C. 

68,  D.  C. 


Claimant. 


!  William  H.  Mohler  &  Co 

Charles  Stewart 

Martin  F.  Reess 

^  AiignstuA  De  Grammonde 

Williaoi  Schooler 

George  Neitsey,  survivor,  &c 

Sarah  E.  Acker  et  al 

Campbell  dC'  Eslin 

Sarah  E.  Acker  etal 

Abram  P.  Farden*. 

Juhanua  McNamara,  executrix 

I^vi  P.  Wright 

Matthew  J.  Langhlin 

Alexander  W.  £aton,to  the  use  of  Henry  W.  Gil- 
bert. 

William  Fletcher 

John  W.  Vandenbnrg - 

Henry  P.  Sanders 

William  Hussey 

Thomas  Lucas 

Thomas  Joyce 

King  &,  Delong 

Henry  Buroh    


Date. 


Feb. 
Feb. 
Feb. 
Feb. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
Mar. 
April 
April 

April 

May 

May 

May 

May 

June 

June 

June 


24,1885 

24, 1885 

24,1885 

24,1885 

3,1885 

3,1885 

3,1885 

3,1885 

3, 1885^ 

3,1885 

3,1885 

3,1885 

6,1885 

6,1885 

6,1885 

1,1885 

18, 1885 

25, 1885 

2t;,  1885 

1,1885 

1,1885 

1,1885 
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Gases  are  indexed  under  the  following  titles : 


Appeals. 

Arbitrament  and  Award. 
Army  and  Navy. 
Absionments. 

Auditors  and  Accounting  Offi- 
cers. 
Bailments. 
Banks. 
Bonds. 

Bounty  and  Pension. 
Compensation. 
Compromise. 
Congress. 

Constitutional  Law. 
Contracts. 
Corporations. 
Criminal  Law. 
Damages. 

District  of  Columbia. 
Duress. 
Estoppel. 
Evidence. 

Executive  Departments. 
Executor  and  Administrator. 
Exigency. 
Fraud. 
Indians. 
Interest. 
International  Law. 


Judgments. 

Jurisdiction. 

Liability  of  Government. 

License. 

Mistake. 

New  trial. 

Parties. 

Partnership. 

Patents. 

Payment. 

Practice  and  Pleading. 

Proclamation. 

Public  Lands. 

Public  Officer. 

Railroads. 

Ratification. 

Real  Property. 

Rebellion. 

Res  Judicata. 

Revenue  Laws. 

Set-off  and  Counter-claim. 

Shipping. 

Stark  Decisis. 

Statutes. 

Taxes. 

Torts. 

Treaties. 

Virginia. 

West  Virginia, 


APPEALS. 

1.  The  practice  of  the  conrt  is  to  frame,  in  its  own  language,  findings 

which  will  coyer  every  material  fact  asked  for  hy  either  party. 
Union  Pacific  B.  B.  Co.'a  Case,  p.  508. 

2.  When,  after  trial,  no  specific  fact  is  reqaested,  but  only  a  speoifio 

ruling  on  each  of  numerous  requests  previously  presented  at  the 
trial,  the  motion  will  be  overruled.    lb, 
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APPEALS—Continued. 

3.  The  requests  for  findings  form  no  part  of  the  record  for  appeal ;  nor 
can  the  parties  make  them  such  by  annexing  them  to  a  motion. 
lb. 

ARBITRAMENT  AND  AWARD. 

1.  Where  the  legislative  intention  is  that  the  War  Department  shall  as- 

certain whether  settlers  oa  the  public  lands  dispossessed  by  execa- 
tive  authority  should  be  compensated  for  their  **improvemeHUf^ 
an  action  may  be  maintained  on  the  award  of  the  Secretary. 
Maddux  Can,  p.  193. 

2.  Executive  officers  have  no  jurisdiction  of  claims  for  unliquidated 

damages  nor  authority  to  submit  them  to  arbitration.  Branme»*9 
Casey  p.  219. 

3.  A  military  board  appointed  to  examine  and  report  upon  a  claim  for 

damages  is  not  an  arbitrament.    lb. 

4.  Where  there  has  been  a  contest  concerning  an  award  made  by  the 

Third  Auditor  in  1861  for  impressed  property,  acceptance  of  a 
second  award  made  in  lieu  of  the  first  for  a  less  amount  wiU  con- 
clude the  party.     Porter^s  Case,  p.  IM)7. 

5.  The  Secretary  of  the  Treasury  has  jurisdiction  of  claims  for  refund 

founded  on  the  .destruction  of  distilled  spirits  in  the  custody  of 
an  officer  and  his  decision  is  final.    Hoffheirmer  Bro.*»  Case,  p.  371. 

ARMY  AND  NAVY. 

1.  A  mate  retired  '*  with  rank  of  master,"  by  virtue  of  a  private  act,  la 

to  be  paid  as  if  retired  from  the  rank  of  master.  Bradburjfs  Cmatf 
p.  187. 

2.  A  mate  retired  as  a  master  in  1871  should  be  credited  with  his  act- 

ual service  as  mate  as  of  the  time  when  be  was  retired,    lb. 

3.  The  Army  Regulation,  1681  (ai;t.  139),  which  provides  a  method  for 

compensating  squatters  on  milit«ry  reservations,  must  be  deemed 
a  lawful  regulation.    Maddux  Case,  p.  193. 

4.  Cadet-engineers  who  finished  their  four  years'  course,  and  received 

their  diplomas  prior  to  the  Act  5th  August,  1882,  were  not  made 
naval  cadets  by  that  act,  and  the  provision  anthorising  the  dis- 
charge of  surplus  graduates  does  not  apply  to  the  classes  1881, 
188:2.     Bedgratt^s  Case,  p.  226. 

5.  The  statutory  provision  concerning  naval  officers  whose  examina- 

tion for  promotion  is  postponed  through  no  fault  of  theirs  does 
not  extend  to  officers  found  not  qualified.    Austin*s  Case,  p.  969. 

6.  An  officer's  claim  for  pay,  in  a  case  where  he  was  commissioned  but 

not  mustered  in,  depends  upon  and  is  limited  by  the  Act  3d  June, 
1884.    Meyer's  Case,  p.  284. 

7.  The  right  is  limited  by  the  act  to  those  whose  commissions  bear  date 

prior  to  June  20,  1863,  or  to  those  whose  commands  were  not  be- 
low the  minimum.    lb, 

8.  Whether  prop<*rty  was  impressed  into  the  military  service  is  a  joria- 

dictional  question  under  the  Act  1849.    Porter^s  Case,  p.  307. 
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ARMY  AND  NAVY-Continaed. 

9.  The  pay  of  a  retired  ofiScer  is  seyenty-five  per  cent,  of  the  snm  which 
he  was  entitled  to  receive  upon  the  active  list  at  the  time  of  re- 
tirement.    MarahalVs  Casey  p.  370. 

10.  An  officer  on  leave  of  absence  ordered  to  rejoin  his  company,  which 

has  changed  its  post  since  his  leave  began,  cannot  recover  mile- 
age.   RomeyiCa  Case,  p.  373. 

11.  At  no  time  and  in  no  manner  could  a  military  deserter  claim  future 

installments  of  bounty.    Stale  of  New  Hampehire  Ca$e,  p.  394. 
13.  If  an  offense  of  which  an  officer  was  convicted  was  embraced  in  the 
one  with  which  he  was  charged,  the  conviction  was  authorized  by 
the  articles  of  war.    Bankkead^B  Case,  p.  405^ 

13.  Various  acts  of  drunkenness  may  be  found  by  a  court-martial,  though 

the  charge  be  ^^hahitual  dmnkennese.^'    Ih, 

14.  Petty  officers,  ^amen,  &c.,  though  not  upon  a  *' sea-going  vessel," 

may  be  allowed  a  ration  if  ^*  actually  aitacked  to  and  doing  duty"  on 
shipboard.  But  not  the  apothecary  of  the  Naval  Academy.  But- 
ton's Case,  p.  423. 

15.  The  general  power  of  removal  from  office  is  curtailed  by  the  Rev. 

Stat.,  $  1229,  which  assures  to  officers,  ^Hn  time  of  peace,"  atrial  by 
court-martial.    Perking  Case,  p.  438. 

16.  A  naval  cadet-engineer  was  an  officer  entitled  to  the  benefit  of  the- 

Rev.  Stat.,  $  1229.    Ih, 

17.  The  discharge  of  a  cadet-engineer  by  the  Secretary  of  the  Navy  in 

lri83,  under  a  mistaken  construction  of  the  Act  5th  August,  1882, 
was  void.  The  officer,  not  having  accepted  the  discharge,  re- 
mains in  office  and  may  recover  pay.    lb. 

18.  An  ordnance  storekeeper  assigned  to  duty  as  acting  commissary  of 

subsistence  is  eiftiitled  to  (100  per  annum.    Grealish's  Case,  p.  486. 

ASSIGNMENT. 

1.  Under  the  District  Claims  Act,  an  assignee  of  a  contractor  stands  in 

his  place,  and  may  recover  what  he  might  have  recovered.  San- 
ders^s  Case,  p.  337. 

2.  When  it  was  agreed  that  a  State  should  advance  bounties  and  take 

an  assignment  from  the  recruits,  and  that  the  govei*nment  should 
'^pay  these  bounties  to  the  State  instead  of  the  men^  at  the  time  and  in 
Ihe  manner  they  are  to  be  paid  to  the  soldiers  respectively,"  the  assignee 
stands  in  the  place  of  the  assignor  and  cannot  recover  installments 
forfeited  by  desertion.    State  of  N^ew  Hampshire  Case,  p.  !i94. 

3.  Where  nothing  is  due  from  the  District  to  a  contractor,  it  is  un- 

necessary to  determine  the  validity  of  assignment  set  up  by  his 
assignee.    Betters  Case,  p.  445. 

AUDITORS  AND  ACCOUNTING  OFFICERS. 

1.  Executive  officers  have  jurisdiction  of  a  claim  for  money  due  on  con- 
tract, though  the  exact  amount  be  not  fixed  thereby  ;  but  not  of 
a  claim  founded  on  a  breach  of  contract.    Dennises  Case,  p.  119. 
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AUDITORS  AND  ACCOUNTING  OFFICERS— Continued. 

2.  Where  the  government  is  estopped  from  further  controvertinii^  a 

qaeation  adjudicated  hy  a  court  of  competent  jurisdiction,  it  is  the 
duty  of  the  accounting  oflScers  to  follow  the  decision  in  subse- 
quent settlements  of  the  party's  accounts.    Meigti'B  Cote,  p.  131. 

3.  Executive  officers  have  no  jurisdiction  of  claims  for  unliquidated 

damages  founded  on  breach  of  contract.    Brannen^s  Cote,  p.  219. 

BAILMENTS. 

1.  Though  the  condition  of  a  pledge  be  that  certain  alcohol  be  returned 

to  a  designated  bonded  warehouse,  yet  if  the  pledgee  allow  it  to 
be  returned  to  another,  the  condition  will  be  satisfied  and  the 
pledge  discharged.    Boehm*s  Case,  p.  241. 

2.  The  government,  as  pledgee,  is  not  authorised  to  impose  conditioue 

inconsistent  with  or  additional  to  the  terras  of  a  pledge.    Ih. 

BANKS. 

1.  It  is  the  intention  of  tbe  Act  3d  March,  1879,  to  relieve  the  custom' 

ers  of  an  insolvent  national  bank  from  the  relations  of  taxpayers, 
but  not  the  stockholders.    Jackson's  Casey  p.  298. 

2.  It  is  the  intent  of  the  Revised  Statutes  ($  $  5234,  5236)  to  throw  the 

entire  control  of  an  insolvent  bank  into  the  hands  of  the  Comp- 
troller of  the  Currency.    lb. 

3.  When  an  insolvent  bank  passes  into  the  hands  of  the  Comptroller, 

the  power  and  duty  of  the  Treasurer  to  collect  taxes  become  sub- 
ject to  this  control.    Ih. 

4.  In  the  case  of  an  insolvent  bank  the  Treasurer  represents  the  United 

States  as  a  creditor,  while  the  Comptroller  is  the  embodiment  of 
the  visitorial  power.    lb. 

5.  The  five  per  cent,  redemption  fund  is  in  effect  a  trust  fund  held  for 

one  purpose — redeeming  the  bank's  circulating  notes.  Tbe  Treaa- 
urer  has  no  power  over  the  fund  of  an  insolvent  bank  beyond  re- 
deeming its  notes,  and  it  passes  to  the  custody  of  the  Comptroller 
as  an  asset.     lb. 

6.  Certain  obligations  and  penalties  imposed  upon  national  banka  by 

the  Revised  Statutes  relate  to  solvent  banks.    lb, 

7.  A  tax  due  the  government  may  be  set  up  ordinarily  by  way  of  coun- 

ter-claim ;  but  where  the  assets  of  an  insolvent  bank  are  in  the 
hands  of  the  Comptroller  the  government  must  take  pro  rata  with 
other  credit'Ors.    1  b. 

BONDS,  dtc. 

1.  An  innocent  purchaser  cannot  recover  upon  District  of  Columbia 

sewer  certificates  (i.  e.,  coupon  bonds)  stolen  from  the  obligor 
after  they  had  become  due.     ComelPs  Case,  p.  229. 

2.  One  who  purchased  after  maturity,  if  he  would  avail  himself  of  the 

rights  of  prior  holders,  must  show  that  they  purchased  before  matu- 
rity,   lb. 

3.  The  st-atement  in  a  municipal  bond  thatf value  was  received  in  a  par> 

ticular  way  does  not  affect  the  negotiability  of  the  paper.    Ih. 
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BONDS,  &.C.— Oontiuned. ' 

4.  The  negotiability  of  manicipal  bonds  is  not  affected  by  the  fact  that 

they  give  the  holder  a  special  means  of  payment  in  addition  to  or- 
dinary taxation.    lb, 

5.  If  the  only  suspicious  fact  about  a  bond  is  that  coupons  have  been 

cut  off  and  pasted  on  its  face,  or  that  it  is  soiled,  the  purchaser  is 
not  put  upon  an  inquiry.    Ih, 

6.  An  uncanceled  bond  gi  ven  to  secure  the  return  of  alcohol  to  a  bonded 

warehouse,  and  the  records  of  the  collector's  office  showing  i1»B  re- 
moval, but  silent  as  to  its  return,  are  evidence,  prima  facie,  of  a 
breach.    Boehm^s  Case,  p.  241. 

7.  Where  United  States  bonds  were  purchased  in  good  faith  at  their 

market  value,  without  suspicion  that  they  had  been  stolen,  the 
purchaser  acquired  a  good  title,  though  the  serial  numbers  had 
been  altered.    BrowHj  BiUy  ^  Co.*8  Ca$e,  p.^416. 

BOUNTY  AND  PENSION. 

1.  The  provision  in  the  Revised  Statutes  ($  4739)  which,  in  cases  of  fraud, 

authorizes  the  Secretary  of  the  Interior  to  strike  names  from  the 
pension  roll  includes  all  pensioners.    HarrUon^s  Caset  p.  122. 

2.  The  power  of  revision  of  the  x>ension  roll  is  inherent  in  the  necessities 

of  the  Pension  Bureau  and  in  the  nature  of  its  decisions.    Ih. 

3.  A  pension  is  a  gratuity  involving  no  claim  of  right,  nor  agreement  of 

parties,  nor  rights  of  third  persons.    1  &* 

4.  The  statutes  relating  to  fraudulent  pensions  examined.    lb, 

5.  A  widow  is  entitled,  under  Rev.  Stat.,  i  4702,  to  the  same  pension 

that  the  husband  **  would  have  been  entilled  to  had  he  been  totally  die- 
abled,'^  and  not  to  the  pension  that  the  husband  was  receiving. 
Bumetfs  Case,  p.  190. 

6.  The  policy  of  the  pension  laws  is  to  equalize  the  means  of  support  for 

three  classes  of  pensioners.  When  death  ensues,  the  same  pension 
in  each  class  is  allowed  to  the  widow.    lb. 

7.  When  it  is  agreed  that  a  State  shall  advance  bonnticA  and  take  an 

assignment  from  the  recruits,  and  that  the  government  shall  "pay 
theee  bounties  to  the  State  instead  of  the  men,  at  the  time  and  in  the 
manner  they  are  P)  be  paid  to  the  eoldiera  respectively,"  the  bounty  is 
.  not  enlarged  nor  the  time  of  payment  changed.  State  of  New 
Hampshire  Case,  p.  394. 

8.  At  no  time  and  in  no  manner  could  a  military  deserter  claim  future 

installments  of  bounty,    lb. 

COMPENSATION. 

1.  Where  a  statute  authorizes  the  appointment  of  an  additional  judge 

of  a  Territorial  court,  without  fixing  the  salary,  and  contempora- 
neous appropriation  acts  indicate  the  legislative  intent  to  be  that 
he  shall  receive  the  reduced  salary  allowed  to -the  other  judges,  he 
cannot  recover  the  salary  originally  prescribed  for  Territorial 
jndges.     Kidder's  Case,  p.  46. 

2.  When  a  statute  creates  an  office  and  fixes  its  compensation,  l^e  ap- 

pointing power  cannot  either  increase  or  diminish  it.  Adams  s 
Case,  p.  115. 
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COMPENSATION— ContiDiied. 

3.  The  Revised  Statutes  fix  the  pay  of  inspectors  of  customs,  and  an 

inspector,  or  person  acting  as  such,  may  recover  this,  though  hj 
^  ■  the  terms  of  his  appointment  he  was  to  receive  less.    Ih, 

4.  A  puhlic  officer  may  recover  the  lawful  compensation  of  his  office, 

though  he  accepted  and  receipted  in  full  for  a  less  amount.    /^. 

5.  The  section  of  the  Revised  Statutes  ((  2052)  fixing  the  salary  of 

Indian  agents  east  of  the  Rocky  Mountains  was  superseded  by 
appropriation  acts  which  fixed  the  salary  of  each.  Dyer^B  CtuCy 
p.  166. 

6.  The  only  authority  in  1880  for  the  appointment  of  an  Indian  agent 

at  the  Quapaw  Agency,  by  that  name,  is  found  in  the  appropria- 
tion acts,  which  fix  the  salary  at  |1,200.    Ih. 

7.  A  salary  established  by  statute  can  neither  be  Increased  nor  dimin- 

ished by  executive  officers.    Ih. 

8.  An  order  of  a  circuit  court  requiring  commilidoners  to  keep  a  pre- 

scribed docket  in  criminal  proceedings  is  legal,  entitling  them  to 
compensation.     Wallaces  Case,  p.  273. 

9.  A  commissioner  legally  bound  to  keep  a  docket  of  cases  coming  be- 

fore him  is  entitled  to  the  fees  prescribed  for  clerks.     lb. 

10.  When  a  statute  allows  to  commissioners  the  fees  allowed  to  clerks 

for  "  like  Bervice,"  it  means  similar  service.    lb, 

11.  Where  the  discharge  of  a  cadet-engineer  by  the  Secretary  of  the 

Navy  was  void,  the  officer,  not  having  accepted  the  discharge,  re- 
mains in  office  and  may  recover  the  pay  thereof.  Perkinses  Ceue^ 
p.  538. 

COMPROMISE. 

1.  Where  the  government  maintains  its  own  construction  of  a  contract, 

compelling  the  other  party  to  accept  what  it  admits  to  be  due,  the 
transaction  cannot  be  upheld  as  a  compromise,  though  a  receipt 
in  full  be  given.     Cape  Ann  Granite  Co.^8  Case,  p.  1. 

2.  The  Secretary  of  the  Treasury  may  not  have  had  authority  to  revise 

an  award,  but  if  he  disapproved  and  refused  to  sign  a  warrant  for 
its  payment,  the  matter  became  a  subject  of  contention  and  hence 
of  compromise.     Porter's  Case^  p.  307. 

3.  A  compromise  between  a  defaulting  officer  and  the  government  will 

not  be  construed  so  as  to  shield  another  officer  not  a  party  to  it. 
Hiland's  Case,  p.  410. 

4.  An  officer  whose  indebtedness  to  the  government  is  apparently  cov- 

ered by  a  compromise  to  which  he  was  not  a  party  cannot  adopt 
so  much  of  it  as  releases  him  from  liability  and  reject  the  part 
which  releases  the  government  from  liability  to  him.    lb. 

CONGRESS. 

1.  One  of  the  Houses  of  Congress  has  no  authority  to  refer  to  this  conrt 

a  claim  against  the  District  of  Columbia.    Strachan'a  Caw,  p.  484. 
2#  Either  bouse  may  confer  jurisdiction  of  a  claim  for  the  proceeds  of 

captured  property.     Webb  4"  Co.^s  Case^  p.  481. 
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CON6RE8S~-Continaed. 

3.  In  any  case  where  a  claim  for  money  is  before  Congresa^  either  house 

may  refer  it  for  adjudication.    lb, 

4.  The  reference  of  a  claim  by  one  house  creates  no  new  cause  of  action, 

and  no  ri  gh  t  save  that  of  making  the  goremment  defendant 

in  a  judicial  tribunal.    Ih. 

CONSTITUTIONAL  LAW. 

1.  The  right  of  the  government  in  time  of  war  to  destroy  bridges  for  the 

public  defense  and  to  rebuild  them  as  a  military  necessity  does  not 
carry  with  it  a  right  to  force  an  implied  contract  upon  the  owner 
of  the  realty  for  the  cost  of  the  structures  erected*  Paoifio  B,  B. 
CoJs  Case,  p.  200. 

2.  An  official  communication  from  the  Secretary  of  the  Navy  to  the 

Fourth  Auditor  restricting  the  operation  of  a  proclamation  of  the 
President  must  be  deemed  the  act  of  the  President  himself.  But- 
ton^B  Case,  p.  423. 

3.  The  constitutional  authority  of  Congress  to  vest  the  appointment  of 

inferior  officers  in  the  heads  of  departments  implies  authority  to 
regulate  their  removal.    Perkins's  Case^  p.  438. 

4.  The  heads  of  departments  have  no  constitutional  prerogative  of  ap- 

pointment.   Ih, 

CONTRACTS. 

1.  Where  the  contract  price  is  "55  cents  per  foot  for  stones  whick  do  not 

exceed  20 /m/  in  each  stone,  and  1  cent  additional  for  every  foot  of  those 
having  dimensions  exceeding  20  feet,"  the  cumulative  price  of  the  lat- 
ter is  to  be  reckoned  upon  the  entire  number  of  feet  in  a  stone. 
Cape  Ann  Granile  CoJs  Case,  p.  1. 

2.  A  statute  ordering  a  reduction  of  railway  compensation  extends  to 

a  present  service  rendered  under  an  implied  contract.  Eastern 
Bailroad  CoJs  Case,  p.  23. 

3.  The  statutes  relating  to  the  duration  of  mail- transportation  con- 

tracts, and  to  compensation  for  railway  service,  merely  designate 
a  maximum  which  the  Postmaster-General  cannot  exceed.    Lb, 
4«  An  order  of  the  Postmaster-Qeneral  stating  the  compensation  **from 
July  \,  1877,  to  June  30,  1881  {unless  otherwise  ordered),"  does  not 
create  a  binding  contract  for  the  period  named.     lb, 

5.  A  provision  authorizing  one  party  to  retain  money  until  the  other 

produce  satisfactory  evidence  that  he  has  paid  his  workmen,  is 
an  option  which  may  be  waived.  Old  Dominion  Chranite  Co,*s 
Case,  p.  127. 

6.  The  fact  that  an  engineer  noted  on  a  statement  of  a  contractor's  ac- 

count that  money  was  due  to  one  of  his  workmen,  created  no  con- 
tract with  the  workman.    lb, 

7.  Where  rock  furnished  to  a  contractor  by  the  defendant  was  charged 

at  75  cents  per  yard,  and  he  accepted  payment  of  the  balance 
without  protest,  his  administrator  is  bound.  LipsoomVs  Case,  p. 
135. 
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C0NTKACT8— Continued. 

8.  If  the  proceeds  of  property  illegally  seized  pass  into  the  Treasary  aa 

implied  contract  will  arise.     Thayer's  Cktse,  p.  137. 

9.  If  a  kind  of  work  not  contemplated  by  the  contract,  worth  $1  per 

yard,  is  paid  for,  in  mutaal  mistake,  at  30  cents  per  yard,  as  another 
kind  of  work,  the  difference  may  be  recovered.  Dams'  Caae^  p. 
157. 

10.  If  a  manafaotnrer  had  no  other  alternative  than  to  sabmit  to  an  il- 

legal exaction  or  discontinue  his  business,  the  money  may  be  re- 
covered back  on  implied  contract.    New  TorJc  Con,  Card  Co.,  p.  174. 

11.  The  government  in  time  of  war  cannot  force  an  implied  contract 

upon  the  owner  of  realty  for  the  cost  of  structures  erected.  8ueh 
a  contract  must  rest  upon  the  owner's  license,  express  or  implied. 
Paoifio  R,  B.  Co.H  Case,  p.  200. 

12.  Where  a  railroad  assented  to  the  rebuilding  of  certain  bridges,  the 

assent  was  in  legal  eftect  a  license  which  set  bounds  to  the  lia- 
bility of  the  one  party  and  imposed  conditions  upon  the  other.    Ih. 

13.  Where  the  quarry-men  furnish  granite,  and  '*  tooUy  and  maleriaU 

necessary  to  eutf  dress^  and  hox  it,''  and  the  government  pays  for  the 
''  tools,  and  materials,  and  insuranAse  on  the  same,*^  the  term  **  tiMsr- 
anoe"  does  not  extend  to  the  granite.    Tltlson^s  Coire,  p.  213. 

14.  Where  the  burden  of  delivering  out  stone  is  upon  the  quarry-men^ 

and  the  "risk  of  damage  to  cutting  "  upon  the  purchaser,  an  aoci- 
dent,  which  merely  iucreases  the  cost  of  transportation,  must  be 
borne  by  the  former.    Ih. 

15.  Where  a  paving  contract  requires  the  contractor  to  excavate,  the 

removal  of  an  old  pavement  was  a  part  of  the  excavation  contem- 
plated for  the  new.     Crowley^s  Case,  p.  238. 

16.  An  internal-revenue  bond,  extorted  without  color  of  right  and  given 

under  protest,  is  void,  and  money  paid  pursuant  to  it  may  be  re- 
covered back,  on  the  implied  contract.    Boehm*s  Case,  p.  241. 

17.  An  entry  on  the  Journal  of  the  Board  of  Public  Works  establiahin^ 

prices  could  not  control  an  express  contract  subsequently  made  by 
the  District  of  Columbia.    Bamard^s  Case,  p.  257. 

18.  Where  a  contract  provides  that  if  "the  necessities  of  the  service"  com- 

pel Indian  agents  to  receive  cattle  which  fall  below  the  standard 
weight  there  shall  be  a  reduction  from  the  stipulated  price,  the 
provision  must  be  restricted  to  its  purpose.  Merraim's  Case,  p. 
290. 

19.  If  public  agents  allow  a  contractor  to  believe  that  he  is  complying 

with  his  contract,  and  thereby  prevent  him  from  supplying  a  de- 
fect, the  government  cannot  afterward  claim  that  the  contractor 
was  in  fault.    lb, 

20.  Where  mails  were  colleeted  at  a  post-office  station  and  delivered  ai 

a  railroad  depot,  the  service  came  within  the  contract  for  "  trnaU^ 
station  service.^*    Otis'  Case,  p.  315. 

21.  A  service  between  the  central  office  and  a  railroad  depot  was  ft 

transfer  service,  and  within  the  "  maiUmessenger  contract,"    lb. 
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CONTRACTS— Continued. 

22.  Though  a  contract  provide  for  '*  new  or  additional  mail-meswnger  or 

transfer  service  in  said  otty"  **  tuithout  additional  compensation^"  yet 

the  poBt-oflQoe  cannot  compel  carriage  to  another  city  over  the 

line  of  another  contractor.    Ih. 
S3.  Where  **new  or  additional  service"  may  be  required  without  increased 

compensation;  it  is  service  similar  in  nature  to  that  embraced  in 

the  general  intent  of  the  contract.    lb. 

24.  A  contract  prepared  at  the  post-office,  leaving  to  the  contractor  no 

choice  as  to  form  or  phraseology,  must  be  construed  in  a  doubtful 
case  in  favor  of  justice  and  against  the  government.    Ih, 

25.  Where  the  Executive  agrees  tp  expend  such  appropriations  as  Con- 

gress shall  make,  no  breach  can  be  imputed  because  of  the  failure 
of  Congress  to  appropriate.    MoUne  Water  Power  Co,^  p.  332. 

26.  When  a  contract  is  for  laying  pavement  at  '^  $3.20  per  square  yardy 

whick  shall  include  two  feet  of  grading f"  the  work  is  an  entirety, 
and  an  entire  sum  the  compensation.  Cranford  ^  Hoffmanns  CasSf 
p.  376. 

27.  If  a  contractor  enter  into  an  agreement  amid  circumstances  which 

lead  the  other  party  to  believe  that  he  acquiesces  in  a  certain  con- 
struction theretofore  given  to  prior  contracts,  which  by  reference 
fix  the  price  for  the  new  one,  he  will  be  estopped  from  questioning 
that  construction.    Ih, 

28.  Correspondence  between  the  provost-marshal-general  and  his  sub- 

ordinate in  New  Hampshire  cannot  be  used  to  establish  a  con- 
tract, or  work  a  modification  of  one  existing  between  the  govern- 
ment and  the  State.    State  of  New  Hampshire  CasSt  p.  394. 

29.  Implied  contract  will  not  arise  from  a  voluntary  military  service  ren- 

dered by  a  civilian  unless  there  be  such  direct  user  as  would  im- 
port a  legal  acceptance.     CarrolVs  CasCj  p.  426. 

CORPORATIONS, 

1.  If  a  body  corporate  did  nothing  in  its  corporate  capacity  to  aid  the 

rebellion,  it  cannot  be  charged  with  the  o£fense  of  its  officers  in 
their  individual  capacity.    South  Corolina  Officer's  Case,  p.  18. 

2.  A  corporation  employed  in  carrying  on  the  war  must  be  regarded,  so 

far  as  its  contracting  power  is  concerned,  as  having  encouraged 
the  rebellion.     Chesapeake  4"  Ohio  R.  R,  Co,*s  Case,  p.  49. 

3.  A  conference  between  a  military  commander  and  the  officers  of  a  rail- 

road concerning  the  rebuilding  of  certain  bridges  may  be  bad  as 
a  matter  of  contract  but  effective  as  a  matter  of  notice.  Padflo 
B.  B,  Co.  s  Case,  p.  200. 

4.  In  the  case  of  an  insolvent  bank  the  Comptroller  of  the  Currency  is 

the  embodiment  of  the  visitorial  power  over  corporations  created 
by  the  government.    Jackson^s  Case,  p.  298. 

CRIMINAL  LAW. 

1.  When  it  appears  that  an  offense  of  which  an  officer  was  convicted  is 
embraced  In  the  one  with  which  he  was  charged,  it  is  a  lesser  of- 
fense of  the  same  character,  and  the  conviction  is  authorized  by 
the  Articles  of  War.    Bankhead^s  Case,  p.  405. 


586  InDbx. 

CRIMINAL  LAW— Continued. 

2.  YarioaB  acts  of  drunkenness  ptejadioial  to  good  order  and  military 
discipline  may  be  foand  by  a  conrt-martial  as  a  *'parii4il  terdict^^ 
thougb  the  charge  be  ^^ habitual  drunkenness."    Ih, 

DAMAGES. 

1.  Where  the  contract  price  is  *'55  oentspsr  foot  for  stones  which  do  not 

exceed  20  feet  in  each  stone,  and  1  cent  additional  for  every  foot  of  Ikose 
hating  dimensions  exceeding  20  feet,"  the  cnmulative  price  of  the  lat- 
ter is  to  be  reckoned  upon  the  entire  number  of  feet  in  a  stone. 
Cape  Ann  Granite  Co.^s  Case,  p.  1. 

2.  The  rule  which  awards  a  moiety  to  the  salvors  of  a  vessel  found 

derelict  is  not  obligatory  upon  courts  of  common  law.  Tet  a 
salvage  compensation  such  as  courts  of  admiralty  award  is  the 
measure  of  damages.    MeGowan*s  Case,  p.  147. 

3.  A  proportion  of  the  thing  saved  is  the  basis  of  salvage  compensation ; 

and  the  danger,  difficulties,  and  risks  involved  in  the  salvage 
service  determine  the  proportion.     Ih. 

4.  A  landlord  cannot  recover  for  the  result  of  his  own  negligence  after 

abandonment  by  the  tenant.    Genavi's  Case,  p.  389. 

5.  Where  the  action  is  to  recover  royalty  for  articles  *'  manufactured  and 

needy"  a  return  from  the  Ordnance  Department  showing  that  of 
10,500  equipments  manufactured,  9,000  were  ^^ issued  for  use"  is 
evidence  of  use.    Palmer's  Case,  p.  432. 

DISTRICT  OF  COLUMBIA. 

1.  The  fact  that  an  engineer  noted  on  a  contractor's  account  that  money 

was  due  to  one  of  his  workmen,  created  no  contract  with,  the 
workman.     Old  Dominion  Granite  Co.^s  Cms,  p.  127. 

2.  Where  rock  furnished  to  a  contractor  was  charged  at  75  cents  per 

yard,  and  he  accepted  payment  of  the  balance,  his  administrator 
is  bonnd.     Lipscomb's  Case,  p.  135. 

3.  Where  a  kind  of  work  not  contemplated  by  the  contract,  reasonably 

worth  $1  per  yard,  and  ao  certified  by  the  engineer,  was  paid  for, 
in  mntual  mistake,  at  30  cents  per  yard,  as  another  kind  of  work, 
the  contractor  may  recover  the  difference.    Davis*s  Case,  p.  157. 

4.  An  innocent  purchaser  cannot  recover  npon  sewer  certificates  stolen 

after  maturity.     ComelVs  Case,  p.  229. 

5.  The  act,  1874,  which  provided  for  redemption  before  maturity,  did 

not  impair  the  negotiability  of  sewer  certificates.    Ih. 

6.  Where  a  paving  contract  required  the  contractor  to  excavate,  the  re- 

moval of  an  old  pavement  was  a  part  of  the  excavation  contem- 
plated for  the  new.     Crmvlej^s  Case,  p.  238. 

7.  An  entry  on  the  journal  of  the  Board  of  Public  Works  conld  not  con- 

trol a  subsequent  contract.     Bamard^s  Case,  p.  257. 

8.  Where  the  District  seeks  to  recover  back  money  paid  for  contract 

work,  the  bnrden  is  on  it  to  show  that  a  deduction  ordered  by  its 
engineer  should  have  been  enforced  by  its  andit-or.    Ih. 

9.  An  overpayment  allowed  by  the  Board  of  Audit  may  be  recovered 

back.    Ih. 
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DISTRICT  OF  COLUMBIA— Continued. 

10.  Under  tbe  District  Claims  Act,  an  assignee  of  the  contractor  stands 

in  his  place.     Sander^ s  CaaCf  p.  337. 

11.  Payment  at  a  rate  higher  than  that  prescribed  by  a  contract  was  il- 

legal.    Ih. 

12.  Where  the  commissioners  agreed  to  pay  the  price  paid  by  the  Board 

of  Public  Works  the  contractor  is  entitled  to  the  price  actually 
paid.     Cranford  <f  Hof man's  Casey  p.  376. 

13.  If  there  be  a  contract,  the  terms  of  which  were  impaired  by  the  de- 

fendant, the  court  has  jurisdiction,  though  an  individual  defend- 
ant might  be  adjudged  guilty  of  a  tort.     Genau^s  Case,  p.  389. 

14.  The  act  4th  July,  1864,  which  relates  to  tenants  holding  over,  affects 

the  tenure  of  the  estate,  but  not  the  covenauts  between  the  par- 
ties.    Ih. 

15.  The  District  may  recover  judgment  on  counter-claim  against  a  claim- 

ant who  was  overpaid  as  contractor.     Be1t*s  Case,  p.  445. 

16.  One  of  the  houses  of  Congress  has  no  authority  to  refer  a  claim 

against  the  District.     Straohan^s  Case,  p.  484. 

DURESS. 

1.  If  a  manufacturer  purchasing  stamps  had  to  submit  to  an  illegal  ex- 

action or  discont  inue  his  business,  the  payment  was  not  voluntary. 
New  TorJi^  Con,  Card  Co.,  p.  174. 

2.  If  a  purchaser  of  revenue  stamps  be  compelled  to  submit  to  an  ille- 

gal exaction,  it  is  immaterial  wht^ther  the  transaction  be  by  simple 
cash  purchases  or  by  running  account.    lb. 

3.  An  internal-revenue  bond  conditioned  for  the  payment  of  a  tax,  if 

extorted  without  color  of  right  and  given  under  protest,  is  void, 
and  money  paid  pursuant  to  it  may  be  recovered  back.  Boehm^s 
Case,  p.  241. 

ESTOPPEL. 

1.  Estoppels  are  not  favored  defenses,  except  when  their  technicality 

can  be  subordinated  to  equity.     Cape  Ann  Granite  Co.'s  Case,  p.  1. 

2.  Where  patents  have  issued,  the  government  is  estopped  from  setting 

up  a  claim  for  waste  committed  by  the  patentees  on  the  ceded 
lands.     Thayer's  Case,  p.  137. 

3.  If  the  United  States,  after  interposing  a  defense  which  was  decided 

against  them,  elect  to  abide  by  the  decision,  they  will  be  estopped 
from  interposing  the  same  defense  in  a  subsequent  action.  Meigt^s 
Case,  p.  181. 

4.  Where  the  Government  is  estopped  from  further  controverting  a 

question  adjudicated  by  a  court  of  competent  jurisdiction,  it  is  the 
duty  of  the  accounting  officers  to  follow  the  decision.     lb. 

5.  If  a  contractor  enter  into  an  agreement  amid  circumstances  which 

lead  the  other  party  to  believe  that  he  acquiesces  in  a  certain  con- 
struction theretofore  given  to  prior  contracts,  which  by  reference 
fix  the  price  for  the  new  one,  he  will  be  estopped  from  questioning 
that  construction.     Crar^ord^s  ^  Hoffmanns  Case,  p.  376. 


588  Ii^DEX. 


EVIDENCE. 

1.  A  receipt  in  fall  is  a  mere  admissioiiy  which  may  be  contradicted 

unlesa  some  interrening  interest  or  right  will  be  prejudiced  bj 
proving  it  to  be  untrue.     Cape  Ann  Granite  CoJ'b  Caee,  p.  1. 

2.  A  receipt  in  full  and  a  protest  attached  to  it  are  to  be  conatraed 

ordinarily  as  one  transaction.     /  5. 

3.  A  conference  between  a  military  commander  and  the  officers  of  a  rail- 

road may  be  bad  as  a  matter  of  contract  but  effective  as  a  matter 
of  notice.     Pacific  B.  JR.  CoJe  Caee,  p.  200. 

4.  The  requirement  of  the  Bowman  Act  that ''  vtntckere^  papere^ proof e^ 

and  AooumenU  "  be  transmitted  with  the  claim  does  not  change  the 
rules  of  evidence.    Brannen^e  Caee^  p.  211. 

5.  Where  the  proceedings  of  a  military  board  are  extrajudicial,  testi- 

mony taken  by  it  is  coram  nonjudioe.    Ih. 

6.  Official  contemporaneous  certificates  made  to  superior  officers  con* 

ceming  the  loss  of  a  horse  in  battle  are  admissible.    Ih, 

7.  Reports  of  officers  made  long  after  the  events  took  place,  or  upon 

facts  not  within  their  own  knowledge,  are  inadmissible.    lb. 

6.  If  the  only  suspicions  fact  about  a  bond  is  that  coupons  have  been 
cut  off  and  pasted  on  its  face,  or  that  it  is  soiled,  the  purchaser  is 
not  put  upon  an  inquiry.     CornelVe  Caee^  p.  229. 

9.  An  affidavit  by  one  of  several  obligors  may  be  evidence  against  him 
in  a  suit  in  which  he  is  sole  defendant,  but  cannot  be  admitted  if 
it  will  affect  his  co-obligors.    Boehm*e  Caee,  p.  241. 

10.  An  uncanceled  bond  given  to  secure  the  return  of  certain  alcohol  to 

a  bonded  warehouse,  aod  the  official  records  of  the  collector's  office 
showing  its  removal,  but  silent  as  to  its  return,  are  evidence,  prima 
fade,  of  a  breach.    lb. 

11.  Where  the  District  of  Columbia  seeks  to  recover  back  monejii  the 

burden  is  on  it  to  show  that  a  deduction  ordered  by  its  engineer 
should  have  been  enforced  by  its  auditor.    Bamard^e  Caee,  p.  257. 

12.  The  certificate  of  a  postmaster  is  competent  to  prove  the  necessity 

for  and  performance  of  a  mail- transportation  service,  but  not  to 
determine  as  a  matter  of  law  under  which  of  two  contracts  a  service 
was  rendered.     OtUt^e  Caee,  p.  315. 

13.  Correspondence  between  the  Provost-Marshal-General  and  his  snb- 

ordinate  in  New  Hampshire  cannot  be  used  to  establish  a  contract 
or. work  a  modification  of  one  existing  between  the  government 
and  the  State.    State  of  New  Hampshire  Caee,  p.  394. 

14.  The  purpose  of  the  Bowman  Act  being  to  acquire  legal  evidence,  the 

court  will  not  take  up  the  report-s  of  committees  and  adopt  their 
statements.     CarrolVe  Caee,  p.  426. 

15.  Where  the  action  is  to  recover  royalty  for  articles  **  manufacUtarod  amd 

used,"  a  return  from  the  Ordnance  Department  showing  that  of 
10,500  equipments  manufactured  9,000  have  been  "  issMdfor  uae" 
is  evidence  of  use.    Palmer^s  Case,  p.  432. 

EXECUTIVE  DEPARTMENTS. 

1.  The  executive  officers  have  jurisdiction  of  claims  for  money  due  on 
contract,  but  not  of  claims  founded  on  neglect  or  breach.  Den- 
nises Case,  p.  119. 
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EXECUTIVE  DEPARTMENTS— Continued. 

2.  Jadgmente  obligatory  npoQ  the  governmeDt  are  guides  and  prece- 

dents for  the  execntlye  departments.    Meigs^s  Ca»iSy  p.  181. 

3.  The  Army  Regulation,  1881  (art.  139),  which  provides  a  method  for 

compensating  squatters  on  military  reservations  for  **  valuable 
improvemmUf"  is  a  lawful  regulation  of  an  executiye  department. 
Maddux'i  Case,  p.  193. 

4.  When  Congress  permit  the  orders  of  an  executive  department  to  be 

formulated  as  regulations,  and  published,  and  carried  into  effect, 
the  legislative  ratification  must  be  implied.    Ih. 

5.  A  decision  of  a  Secretary  of  the  Interior  concerning  the  public  lands, 

general  in  its  application,  is  obligatory  upon  his  successors,  who 
can  neither  reverse  his  rulings  nor  transfer  a  claim  covered  by  the 
decision  to  this  court.    State  of  Illinoia  CasCf  p.  342. 

6.  The  Revised  Statates  did  not  make  a  new  state  of  the  law  such  as 

would  authorize  the  head  of  an  executive  department  to  re-exam- 
ine lergal  questions  determined  by  his  predecessors.    lb. 

7.  The  issuing  of  a  certificate  of  location  by  a  surveyor-general  to  one 

apparently  a  legal  representative  leaves  the  Interior  Department 
functus  officio,  and  w^ithout  power  to  transmit  the  claim  to  this 
court.  Hodgt^s  Case,  p.  352. 
8.*The  heads  of  departments  have  no  constitutional  prerogative  of  ap- 
pointment, and  their  power  being  derived  from  legislation,  must 
be  governed  thereby.     Perkins's  Case,  p.  538. 

EXECUTOR  AND  ADMINISTRATOR. 

1.  The  term  ' '  legal  representative  "  is  not  of  uniform  interpretation.   The 

ordinary  meaning  is  the  person  constituted  representative  by  the 
proper  court.     Thompson's  Case,  p.  276. 

2.  In  the  absence  of  anything  to  the  contrary  in  the  context,  the  term 

**  legal  representative"  in  a  statute  or  written  instrument  must  be 
held  to  mean  executor  or  administrator.     lb. 

3.  The  heir  succeeds  to  property  and  legal  rights  by  inheritance,  and 

takes  because  of  the  death  of  the  owner ;  the  administrator  repre- 
sents the  owner  in  the  settlement  of  his  estate.    lb, 

4.  The  word  *^  heirs"  being  used  in  the  title  of  an  act  issafficient  to  in- 

dicate that  the  heir  of  a  soldier  or  seaman  shall  take  under  the 
term  ** representative,*'  and  not  the  administrator.    lb. 

5.  The  term  ^*  legal  representative"  in  the  Japanese  Indemnity  Fand  Act, 

1883,  refers  to  the  administrator  of  a  seaman  entitled  to  a  distribn- 
tivcshare  of  the  fund.    lb. 

EXIGENCY. 

1.  The  question  to  be  determined  by  a  court  is  how  the  facts  appeared 

at  the  time  of  action  to  those  who  had  to  bear  the  responsibilities 
of  acting.   .MoGowan's  Case,  p.  147. 

2.  Where  the  representative  of  the  owners,  and  competent  river  navi- 

gators, regarded  the  situation  of  a  vessel  adrift  in  a  freshet  as 
'  one  of  extreme  peril,  the  court  will  so  regard  it.    Tb. 
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FRAUD. 

The  proviBion  in  the  Revised  Statutes  ($  4739)  which  anthorizes  the. 
Secretary  of  the  Interior  to  strike  from  the  pension  roll  "  the  name 
of  any  person"  whenever  it  appears  ^^Ihatauck  natne  wom  put  upon 
8uoh  roll  through  false  or  fraudulent  represenialiofif"  includes  all  pen- 
sioners.   HarrisofCs  Case,  p.  122. 

INDIANS. 

1.  Indians  put  in  possession  as  prospective  owners  may  cat  and  sell 

timber  for  purposes  of  Improvement  and  cultivation,  though  pat- 
ents have  not  issued.     Thayer's  Case,  p.  137. 

2.  Delegates  of  the  Cherokee  Nation  and  of  the  Western  Cherokees  were 

without  authority  to  agree  that  the  North  Carolina  Cherokeee 
should  participate  in  the  benefits  of  a  treaty  Just  concluded  with 
the  United  States.    Eastern  Cherokees^  Case,  p.  449. 

3.  The  Cherokees  who  remained  east  of  the  Mississippi  after  the  re- 

moval of  the  nation  thereby  severed  their  connection  with  the 
^  Cherokee  Nation.    Ih. 

4.  The  North  Carolina  Cherokees  were  not  parties  to  the  Cherokee 

Treaty  1846,  and  were  not  regarded  as  a  part  of  the  Cherokee  Na- 
tion,   lb, 

5.  Article  10  was  inserted  to  satisfy  them  that  certain  claims  should 

not  be  abridged  by  the  treaty.     lb,  • 

6.  Article  1  referred  to  the  three  parties  into  which  the  Cherokee  Na- 

tion was  divided,  and  not  to  individual  Cherokees.    lb, 

7.  The  Cherokees  east  of  the  Mississippi  do  not  form  a  nation.    Their 

organization  by  the  Ipdian  Office  under  the  name  of  the  Eastern 
Band  is  at  most  a  social  organization.    /  b, 

8.  Neither  an  act  of  Congress  nor  the  proceedings  of  the  political  depart- 

ments of  the  government  can  take  away  vested  rights  guaranteed 
by  treaty.     lb. 

9.  The  Eastern  Band  of  Cherokees  have  neither  rights  nor  equities  in 

the  funds  held  by  the  United  States  in  trust  for  the  Cherokees 
west  of  the  Mississippi.    lb. 

INTEREST. 

The  Direct  Tax  Acts  1862, 1863  imposed  interest  on  unpaid  taxes,  but 
fixed  no  time.  Therefore,  it  did  not  begin  to  run  until  the  owner 
of  the  property  was  in  default,  t.  e.,  until  the  expiration  of  the 
sixty  days  allowed  him  to  make  payment.    Harrison^s  Case,  p.  175. 

INTERNATIONAL  LAW. 

1.  The  government  may  prescribe  limitations  and  conditions  within 

and  under  which  its  executive  officers  must  deal  with  those  who 
have  been,  in  contemplation  of  law,  alien  enemies.  C.  ^  O.  R,.  B, 
Case,  p.  49. 

2.  One  eflect  of  the  Non-intercourse  Act  was  to  postpone  and  determine 

the  time  when  commercial  intercouse  between  the  loyal  and  in- 
surrectionary States  should  become  unlawful.    lb, 

3.  Neither  an  act  of  Congress,  nor  the  proceedlugs  of  the  political  de- 

partments of  the  government,  can  take  away  vested  rights  guar- 
anteed by  treaty.    Eastern  Cherokee^s  Case,  p.  449. 
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JUDGMENTS. 

1.  The  United  States  cannot  set  off  or  plead,  by  way  of  coanter-clainii 

in  this  court,  against  a  firm  consisting  of  three  partners  a  Judgment 
against  two  of  them.    Boehm^a  Case,  p.  142. 

2.  The  judgments  of  this  court  are  obligatory  upon  the  government, 

and  are  intended  to  be  guides  and  precedents  for  the  executive 
departments.    Meigs's  Case,  p.  181. 

JURISDICTION. 

1.  Where  the  Postmaster-General  is  prohibited  from  paying  a  claim, 

he  canuot  refer  it  under  Revised  Statutes  ((  1063),  and  the  court 
acquires  no  jurisdiction.     C.  ^  0.  R.  R.  Case,  p.  49. 

2.  Where  a  petition  in  a  case  under  the  fiowman  Act  contains  counts 

for  liquidated  and  unliquidated  damages,  the  court  has  jurisdic- 
tion.    Dennis's  Case,  p.  119. 

3.  This  court  has  no  jurisdiction  of  claims  against  the  District  of  Co- 

lumbia rejected  by  the  Board  of  Audit.  Old  Dominion  Granite 
Co:s  Case,  p.  127. 

4.  This  court  has  jurisdiction  of  an  action  to  recover  money  in  the 

Treasury  deri  ^ed  from  the  sale  of  property  illegally  seized  and  sold. 
Thayer's  Case,  p.  137. 

5.  When  the  Attorney-General  elects  to  prosecute  a  cause  of  action  in 

one  jurisdiction,  proceedings  in  another  must  be  discontinued  or 
suspended.    BoehnCs  Case,  p.  142. 

6.  This  court  has  common-law  jurisdiction  of  an  action  for  salvage. 

McGowan's  Case,  p.  147. 

7.  An  action  may  be  maintained  on  an  award  of  the  Secretary  of  War, 

made  under  Army  Regulations,  18^1,  article  139.  Maddux  Case,  p. 
193. 

8.  Where  a  committee  transmits  a  pending  bill  for  the  relief  of  a  claim- 

ant, jurisdiction  is  necessarily  restricted  to  the  claim  described  in 
the  bill.     ChoUau's  Case,  p.  250. 
'9.  The  Secretary  of  the  Navy  cannot  transmit  a  claim  growing  out  of 
a  collision  between  a  ship  of  war  and  a  merchantman,  nor  can  the 
court  entertain  jurisdiction.     Pitman's  Case,  p.  253. 

10.  A  circuit  court  may  require  commissioners  to  keep  a  prescribed 

docket  in  criminal  proceedings.     Wallace's  Case,  p.  273. 

11.  Whether  property  was  impressed  is  a  jurisdictional  question,  which 

may  be  inquired  into  in  an  action  broaght  upon  an  award  of  the 
Third  Auditor.     Porter's  Case,  p.  307. 

12.  If  a  Secretary  was  precluded  by  the  action  of  his  predecessors  from 

exercising  jurisdiction  of  a  claim  transmitted  under  the  Bowman 
Act,  the  court  is  without  power.    State  of  Illinois  Case,  p.  342. 

13.  The  issuing  of  a  certificate  of  location  by  a  surveyor-general  to  one 

apparently  a  legal  representative  leaves  the  Interior  Department 
fundus  officio,  and  without  power  to  transmit  the  claim  of  the 
true  representative.    Hodges' s  Case,  p.  352. 

14.  Under  the  District  Claims  Act  1880,  if  there  be  a  contract  violated  by 

the  defendant,  the  court  has  jurisdiction,  though  in  the  case  of 
an  individual  defendant  he  might  be  adjudged  guilty  of  a  tort. 
Genau's  Case,  p.  389. 
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JUKISDICTION— Continued. 

15.  In  cases  of  eqnity  jurisdiction  a  finding  of  facts  is  not  required. 

Eastern  Cherokee's  Casey  p.  449. 

16.  One  house  of  Congress  bas  no  authority  to  refer  to  this  court  a 

claim  against  the  District  of  Columhia.    8trachan*s  Case,  p.  484. 

17.  Either  house  may  confer  jurisdiction  of  a  claim  for  the  proceeds  of 

captured  property.     fFc&6  f  ^o-^^  Case,  p.  487. 

18.  In  any  case  where  a  claim  for  money  is  hefore  Congress,  either 

house  may  refer  it  for  adjudication,  under  Revised  Statutes  ($ 
1059) ;  and  jurisdiction  in  the  four  classes  of  cases  specified  in  that 
section  is  equally  well  estahlished.    Ih, 

19.  The  Statute  of  Limitations  does  not  preclude  jurisdition  of  a  captured 

property  case  referred  by  the  Senate  under  Revised  Statutes 
($1059).     Ih. 

20.  The  bar  prescribed  by  the  statute  is  not  jurisdictional.    i&. 

LIABILITY  OF  THE  G».)VERNMENT. 

1.  The  government  may  prescribe  limitations  and  conditions  within 

and  under  which  its  officers  must  deal  with  those  who  have  been 
alien  eiieinies.     C  ^  0.  R,  B,  Case,  p.  49. 

2.  Though  the  government  be  not  responsible  for  the  trespass  of  offi- 

cers who  illegally  seize  the  property  of  a  citissen,  yet  if  the  pro- 
ceeds pass  into  the  Treasury  the  government  will  be  liable  on  im- 
plied contract.     Thayer's  Case,  p.  137. 

3.  If  the  United  States  elect  to  abide  by  a  decision,  they,  like  other 

defendants,  will  be  estopped  from  interposing  the  same  defense  in 
a  subsequent  action.     Meigs's  Casey  p.  181. 

4.  Where  a  railroad  assented  to  the  government's  rebuilding  certain 

bridges,  asserting  at  the  same  time  that  those  destroyed  by  mili- 
tary authority  should  be  rebuilt  at  its  own  cost,  the  assent  was  in 
legal  effect  a  license,  which  imposed  conditions  upon  the  govern- 
ment.    Pacific  R.  R.  Casey  p.  200. 

5.  The  government,  when  it  manufactures  military  equipments  after 

a  patented  device,  but  under  an  implied  license,  is  as  responsible 
as  an  individual.    Palmers  Case,  p.  432. 

6.  The  Ordnance  Department  has  no  more  right  to  manufacture  a 

patented  article  for  experiment  than  for  use.     Ih. 

7.  The  reference  of  a  claim  by  one  of  the  houses  of  Congress  creates  no 

new  cause  of  action.     Webb  f  Co.'s  Case,  p.  487. 

LICENSE. 

1.  The  right  of  the  government  to  force  an  implied  contract  upon  the 

owner  of  realty  for  the  cost  of  structures  erected  must  rest  upon 
his  license,  expressed  or  implied,  and  be  subject  to  its  limitations. 
Pacific  R,  R,  Case,  p.  200. 

2.  Where  a  railroad  assented  to  the  government's  rebuilding  certain 

bridges,  asserting  at  the  same  time  that  those  destroyed  by  its 
own  military  authorities  should  be  rebuilt  at  its  own  cost  and 
only  those  destroyed  by  the  public  enemy  at  the  cost  of  the  com- 
pany, the  assent  was  in  legal  effect  a  license.    Ib» 
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MISTAKE. 

1.  Where  a  coDtraetor  does  a  kind  &f  work  not  contemplated  by  his  con- 
tract reasonably  worth  |1  per  yard,  and  so  oertlfled  at  the  time 
by  the^  defendant's  engineer,  but  which  is  paid  for,  in  mntnal  mis- 
take, at  30  cents  per  yard,  as  another  kind  of  work,  he  may  re- 
cover the  difference.  DavU^s  Case,  p.  157. 
S.  An  overpayment  allowed  by  the  Board  of  Andit  may  be  recovered 
back.     Barnard's  Caae,  p.  257. 

NEW  TRIAL. 

A  committee  of  Congress  cannot  through  the  medium  of  the  Bow- 
man Act  open  a  final  jndgroent  and  grant  a  new  trial.  Choteau^s 
Case,  p.  250. 

PARTIES. 

1.  The  United  States  cannot  set  off  or  plead,  by  way  of  counter-claim, 

against  a  firm  consisting  of  three  partners,  a  judgment  against 
two  of  them.     Boehm'a  Case,  p.  142. 

2.  Every  party  who  had  an  estate  in  land  sold  for  direct  taxes  has  an 

interest  in  a  surplus  in  the  Treasury,  and  is  a  necessary  party  in 
an  action  to  recover  it.     Cuthberfs  Case,  p.  172. 

PARTNERSHIP. 

The  United  States  cannot  set  off  or  plead,  by  way  of  connter-claim,  in 
this  court,  against  a  firm  consisting  of  three  partners,  a  judgment 
against  two  of  them.     Boehm's  Case,  p.  142. 

PATENTS. 

1.  In  an  action  to  recover  royalty  upon  implied  contract,  if  the  question 

of  priority  be  raised,  the  patentee  may  go  into  such  history  of  his 
efforts  and  achievements  in  the  art  as  tend  to  show  that  he  was 
the  first  inventor.    SubbelVs  Case,  p.  354. 

2.  The  Hubbell  patent  of  1879  for  a  breech-loader  cartridge  is  not  in- 

fringed by  the  •'  reloading  cartridge  "  or  by  the  "  cup-anvil  cartridge  " 
of  the  Ordnance  Department.    /  b, 

3.  Where  an  inventor  of  a  cartridge  aimed  in  1865  at  quick  ignition 

throiigh  concentrated  fire,  and  in  1878  sought  the  same  result 
through  diffusion  of  the  fulminate  flame,  thedevices  are  different. 
lb. 

4.  If  the  Hubbell  patent  1879  the  relative  position  of  the  vents  and  the 

wall  of  the  fulminate  chamber  is  a  material  part  of  the  invention, 
the  government  cartridges  constitute  no  infringement ;  conversely, 
if  this  is  not  a  material  part  of  the  invention,  the  patented  de- 
vice was  anticipated  by  the  ordnance  officers.    lb,  * 

5.  Where  the  validity  of  a  patent  is  conceded,  he  who  uses  the  inven- 

tion cannot  allege  that  it  is  valueless.     Palmer's  Case,  p.  432. 

6.  The  government,  when  it  manufactures  after  a  patented  device,  but 

under  an  implied  license,  is  as  responsible  as  an  individual,     lb, 

7.  The  Ordnance  Department  has  no  more  right  to  manufacture  a  pat- 

ented article  for  experiment  than  for  nso.     /  b, 
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PATENTS— Continued. 

5.  Wh«Te  the  aotion  is  for  royaMy  on  articlea  "wMnufaoturedandtmd^^ 

a  retam  from  the  Ordnance  Department  showing  that  of  10,500 
mannfaotored  9,000  have  heen  *'Ueued/or  iMe  "  ia  evidence  of  vae. 
Ih. 

PAYMENT. 

1.  The  case  of  Croft  v.  Lumley  (6  H.  L.,  672}  cannot  be  extended  to  a 

case  where  a  debtor  seeks  to  pay  a  part  of  the  debt  for  the  whole. 
Caps  Ann  Granite  Co,^b  Ca*»e,  p.  1. 

2.  The  case  of  Savage  (92  U.  8.  R.,382)  cannot  be  extended  to  a  caae 

where  the  defendants  did  not  pay  the  debt  in  full.    Ih, 

3.  Where  no  time  is  fixed  for  the  payment  of  rent,  it  must  be  deemed 

to  be  payable  as  it  accrues.   '  South  Carolina  Ojfieert^  Oue^  p.^S. 

4.  It  is  a  fundamental  principle  of  the  law  of  payment  that  the  party 

who  pays  may  control  the  appropriation  of  the  money.    New  Ywk 
Card  Co.f  p.  174. 
b.  It  was  decided  in  the  case  of  Savage  (92  U.  S.  R.,  382)  that  no  protest 
by  the  creditor,  if  he  accepted  what  passed  current  as  money, 
could  prevent  the  extinguishment  of  the  debt.     /ft. 

6.  It  was  decided  in  the  case  of  Swift  f  Co,  (111  U.  8.  R.,22)  that  if  a 

manufacturer  purchasing  stamps  had  to  submit  to  an  illegal  exac- 
tion or  discontinue  his  business,  the  money  so  exacted  was  not  a 
voluntary  payment,    /ft. 

7.  If  a  purchaser  of  revenue  stamps  be  compelled  to  submit  t<o  an 

illegal  exactiou,  it  is  immaterial  whether  the  transaction  be  by* 
simple  cash  purchas^-s  or  by  running  account,    /ft. 

8.  Payment  by  the  officers  of  the  District  at  a  rate  higher  than  that 

prescribed  by  a  contract  was  illegal,  and  the  excess  will  operate 
to  extinguish  a  balance  retained.     Sandertre  Ca«e,p.  337. 

PRACTICE  AND  PLEADING. 

1.  If  the  petition  cover  every  service  rendered  under  a  contract,  it  will 

stop  the  running  of  the  statute  of  limitatious  as  to  items  specifi- 
cally set  up  by  amendments.     Cape  Ann  Granile  Co.^s  Cate,  p.  1. 

2.  Where  services  rendered  subsequent  to  the  bringing  of  the  action  are 

brought  in  by  consent,  the  court  will  treat  the  petition  and  amend- 
ments as  one  consolidated  cause,     /ft. 

3»  The  United  States  cannot  set  off  or  plead  by  way  of  counter-claim 
against  a  firm  consisting  of  three  partners  a  judgment  against  two 
of  them.     Boehm^s  Case,  p.  142. 

4.  The  United  States  may  prosecute  a  cause  of  action  in  another  oonrt» 
or  set  it  up  as  a  counter-claim  in  this;  but  when  the  Attorney- 
General  elects  to  prosecute  in  one  jurisdiction,  proceedings  in  the 
other  must  be  discontinued  or  suspended,     /ft. 

r-t.  Where  a  committee  transmits  a  pending  bill  for  the  relief  of  a  claim- 
ant, the  cause  of  action  set  up  in  the  petition  must  be  substan- 
tially the  same.     Choicaxi's  Case^  p.  250. 

6.  A  judgment  on  demurrer  rendered  by  consent  of  the  claimant  is 
equivalent  to  a  judgment  on  the  merits,  and  operates  as  a  Bar  to 
a  subsequent  action.     Porter's  CanCj  p.  307. 
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7.  A  finding  of  facts  iB  not  reqntred  in  a  unit  brought  nnder  an  act  con- 

ferring eqnity  Jariadiction.    EwsMm  Ckerokeei'Ctisef  p.  449. 

8.  The  practice  of  the  court  is  to  frame,  in  its  own  language,  findings 

which  will  coyer  every  niaterial  fitct  asked  for  by  either  party. 
Union  Pae.  B.  B.  Co^b  XJa$e,  p.  508. 

9.  When,  after  trial,  no  specific  fact  is  requested,  but  only  a  specific 

ruling  on  each  of  numerous  requests  previously  presented  at  the 
trial,  the  motioh  will  be  overruled.    Th. 
10.'  The  requests  for  findings  submitted  before  trial  form  no  part  of  the 
record  for  appeal ;  nor  can  the  parties  make  them  such  by  annex- 
ing them  to  a  motion.     lb. 

PROCLAMATION. 

An  o£Qcial  communication  from  the  Secretary  of  the  Navy  to  the  Fourth 
Auditor  in  efiect  reslricting  the  operation  of  a  proclamation  of  the 
President  increasing  the  pay  of  enlisted  men  in  the  Navy  must  be 
deemed  the  act  of  the  President  hiuiself ;  and  the  proclamation  and 
letter,  being  in  pari  materia,  must  be  read  together,  and  the  latter 
be  treated  as  a  proviso  to  the  former.    Button's  Case,  p.  423. 

PUBLIC  LANDS. 

1.  Individual  Indians  in  possession  of  land  as  prospective  o¥mers  may 

cut  and  sell  timber  for  purposes  of  improvemtnt  and  cultivation, 
«        though  patents  have  not  issued.     Thayer* 8  Case,  p.  137. 

2.  Where  patents  have  issued,  the  government  is  estopped  from  setting 

up  a  claim  for  waste  by  the  patentees  on  the  ceded  lands.    Ih. 

3.  Where  the  legislative  intention  is  that  the  War  Department  shall  as- 

certain whether  settlers  dispossessed  by  executive  authority  should 
be  compensated  for  their  eqnity  known  as  ^Hmprovements,"  an  ac- 
tion may  be  maintained  on  the  award  of  the  Secretary.  Maddux 
Case,  p.  193. 

4.  A  decision  of  a  Secretary  of  the  Interior  covering  all  lands  within 

the  description  of  certain  statutes  is  obligatory  upon  his  successors, 
who  can  neither  reverse  his  rulings  nor  reopen  the  controversy  by 
traasferring  a  claim  under  the  Bowman  Act.  State  of  Illinois  Case, 
p.  342. 

5.  Under  the  Act  June  2,  1858,  which  authorizes  a  surveyor-general  to 

"issue  to  a  claimant  or  his  legal  r€pre4fentaiives"  a  certificate  of  loca- 
tion, the  issuing  of  the  certiticate  to  one  apparently  a  legal  repre- 
sentative leaves  the  Interior  Department /unc^u^  officio,  and  with- 
out power  to  transmit  the  claim  of  an  adverse  representative. 
Hodge's  Case,  p.  352. 

PUBLIC  OFFICER. 

1.  When  a  statute  creates  an  office,  prescribes  its  duties,  and  fixes  its 

compensation,  the  appointing  power  cannot  reduce  the  salary. 
Adams's  Case,  p.  115. 

2.  A  public  officer  may  recover  the  lawful  compensation  of  his  office, 

notwithstanding  that  he  accepted  a  less  amount  and  receipted  in 
full  therefor.    lb. 
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3.  An  acting  coUeotor  of  internal  revenue  is  liable  lor  whatever  poblio 

money  he  appropriated.    Hiland*»  Case,  p.  410. 

4.  The  liability  of  a  public  officer  for  money  appropriated  is  not  dis- 

charged by  the  Treasury  charging  the  loss  to  another  officer.  The 
liability  of  a  public  officer  is  neither  created  nor  released  by  book- 
keeping.   £h. 

5.  A  compromise  witli  a  defaulting  officer  and  the  government  will  not 

be  construed  so  as  to  shield  another  officer  not  a  party  to  it.    IK 

6.  The  constitutional  authority  in  Congress  to  vest  the  appointment  of 

inferior  officers  in  the  heads  of  departments  implies  authority  to 
regulate  their  removal.  Perkins^ 9  Case,  p.  4.38. 
The  discharge  of  a  cadet-engineer  l>y  the  Secretary  of  the  Navy,  un- 
der a  mistaken  construction  of  the  Act  5th  Angust,  1882,  and  con- 
trary to  Rev.  Stat.,  $  1229,  was  void.  The  officer,  not  having  ac- 
cepted the  discharge,  remains  in  office  and  may  recover  the  pay 
thereof.    Ih. 

RAILROADS. 

1.  A  statute  ordering  a  reduction  of  railway  compensation  does  not  ex- 

tend to  an  existing  express  contract.  But  it  does  to  an  implied 
contract.    Ea$ttm  Railroad  Co.* 8  Case,  p.  23. 

2.  The  government  is  not  entitled  under  the  Pacific  Railroad  act  to 

through  rates  for  local  passengers.     Union  Paeifio  R.  R,  Casey  p.  70. 

3.  The  same  act  governs  the  fare  over  the  Omaha  bridge.    Tbe%.ct  24 

February,  1871,  under  which  the  bridge  was  built,  does  not  super- 
sede or  modify  it.     lb, 

4.  The  words  "  necessary  expenses  of  operating**  in  the  Thurman  Act  1878, 

accord  with  the  rule  previously  laid  down  by  the  Supreme  Court 
(99  U.  S.  R.,  402).     76. 

5.  The  annual  payment  into  the  sinking  fund  prescribed  by  the  Thur- 

man Act  ascertained  and  defined.    Ih, 

6.  Where  a  railroad  assented  to  the  govemmeot's  rebuilding  certain 

bridges,  asserting  at  the  same  time  that  only  those  destroyed  by 
the  public  enemy  should  be  at  the  cost  of  the  company,  the  assent 
was  in  legal  efi'ect  a  license  which  set  bounds  to  the  liability  of 
the  one  party  and  imposed  conditions  upon  the  other.  Paei/lc 
R,  R.  Co:s  Case,  p.  200. 

7.  A  conference  between  a  military  commander  and  the  officers  of  a 

railroad  concerning  the  rebuilding  of  certain  bridges  may  be  bad 
as  a  matter  of  contract,  but  effective  as  a  matter  of  notice.     Ih, 

RATIFICATION. 

When  Coni^ress  permit  the  orders  of  an  executive  department  to  be 
formulated  as  regulations,  and  published  and  carried  into  effect, 
the  legislative  ratification  must  be  implied.     Maddtuc  Case,  p.  193. 

REAL  PROPERTY. 

1.  Where  the  government  surrendered  property  in  1865  and  reoccupied 
it  in  1867,  for  a  time  paying  rent,  the  relation  of  landlord  and 
tenant  was  established.    South  Carolina  Officer^  Case,  p.  18. 
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2.  Where  no  time  is  fixed  for  the  payment  of  rent  it  mast  he  deemed 

to  be  payable  as  it  accmes.    Ih. 

3.  Where  patents  have  issued,  the  gorernment  is  estopped  from  setting 

up  a  claim  for  waste  committed  by  the  patentees  on  the  ceded 
lands.     Tha§ei^9  Castf  p.  137. 

4.  The  rule  is  well  settled  that  taxes  mnst  be  paid  by  the  life  tenant. 

Cuthberfs  Cane,  p.  172. 

5.  By  the  term  **  owner  "  in  the  Act  5th  August,  1861,  is  intended  every 

person  having  an  estate  in  the  realty.    lb. 

6.  Every  party  who  had  an  estate  in  laud  sold  fbr  direct  taxes  has  an 

interest  in  a  surplus  in  the  Treasury.    lb, 

7.  The  government  may  rebuild  bridges  as  a  military  necessity,  but 

cannot  force  an  implied  contract  upon  the  owner  of  the  realty  for 
the  cost.  Such  a  contract  must  rest  upon  his  license,  express  or 
i  iiiplied,  and  be  subject  to  its  limitations.  Pacific  B.  B,  CoJe  Case, 
p.  200. 

8.  A  legacy  decreed  by  a  court  of  competent  Jurisdiction  to  be  a  charge 

and  lien  upon  land  sold  for  taxes  prior  to  the  docree,  is  a  lien  upon 
a  surplus  in  the  Treasury.     EUiotVe  Case,  p.  328. 

9.  The  obligation  of  the  government  to  pay  over  a  surplus  in  the  Treas- 

ury derived  from  the  sale  of  property  sold  for  taxes  does  not  ex- 
tend to  one  who  has  redeemed  the  land.     BhtWs  Case,  p.  338. 

10.  Independently  of  an  agreement,  the  law  imposes  upon  the  lessee  an 

obligation  to  so  treat  the  premises  that  the  property  be  restored 
unimpaired  by  his  negligence.     Genau^e  Case,  p.  38'J. 

11.  The  tenant  is  bound  to  make  tenantable  repairs,  though  not  liable 

for  ordinary  wear  and  tear.  Tenantable  repairs  are  such  as  re- 
placing windows,  &c,    lb. 

12.  When  the  tenant  leaves  the  premises  in  a  ruinous  condition,  the  re- 

sult of  damage  done  beyond  the'  wear  and  tear  of  reasonable  use, 
it  is  a  breach  of  his  implied  covenant.     lb,  ^ 

13.  The  Act  4th  July,  18()4,  which  relates  to  tenants  holding  over  in  the 

District  of  Columbia,  affects  the  tenure  of  the  estate,  but  not  the 
implied  covenants  between  the  parties.     lb. 

14.  The  landlord  cannot  recover  for  the  result  of  his  negligence,  after 

abandonment  by  the  tenant.    lb. 

REBELLION, 

1.  If  a  body  corporate  did  nothing  in  its  corporate  capacity  to  aid  the 

rebellion,  it  cannot  be  charged  with  the  offense  of  its  officers. 
South  Carolina  Officers'  Case,  p.  ItJ. 

2.  Virginia  '*  engaged  in  war  against  the  United  States,"  within  the  mean- 

ing of  the  Act  3d  March,  1877,  on  the  17th  April,  1861.  Chesapeake 
and  Ohio  B.  B.  Co.'s  Case,  p.  49. 

3.  One  effect  of  the  Non-intercourse  Act  was  to  postpone  and  determine 

the  time  when  commercial  intercourse  should  become  unlawful. 
lb. 

4.  The  Act  2d  March,  1867,  by  implication,  prohibits  the  executive  offi- 

cers from  paying  claims  which  originated  after  the  war  began.    lb. 


598  Index. 


REBELUON— Continned. 

5.  The  Act  3d  March,  1877,  by  implication,  prohibits  th^ezecative  offi- 

cers from  paying  for  maU-transportation  eerrices  re9dered  after 
tlie  State  in  which  tbc>  were  performed  **  engaged  in  war.''    lb, 

6.  A  corporation  controlled  by  tlie  enemy,  locfited  and  operated  within 

his  jarisdiction,  and  employed. in  carrying  on  the  war,  most  bo 
regarded  as  a  person  who  promoted  the. rebellion.    lb, 

7.  West  Virginia,  as  a  State,  never  **  engaged  in  %rar  againul  ike  Untied 

States  -'  within  the  meaning  of  the  Act  3d  March,  1877.  Wilmotye 
Casef  p.  113. 

8.  £ither  honse  may  confer  jnrisdictioB  of  a  claim  for  the  preeeeds  of 

captured  property,  bnt  the  claim  will  not  conbtitute  a  legal  cause 
of  action  unless  Jurisdiction  be  conferred  by  statute.    Jb, 

9.  The  private  acts  referring  cotton  cases  to  this  court,  by  reference  to 

.   the  Abandoned  or  captured  property  Act,  conferred  the  legal  right 
created  by  the  original  statute.     WM  <f  Co,*b  Caee^  p.  487. 

RES  JUDICATA. 

1.  If  the  United  States,  after  interposing  a  defense  decided  against 

them,  elect  to  abide  by  the  decision,  they  will  be  estopped  from 
interposing  the  same  defense  in  a  subsequent  action  involving  the 
same  issue.    Mdgt^  Case,  p.  181. 

2.  A  judgment  on  demurrer  rendered  by  consent  is  equivalent  to  a  judg- 

ment ou  the  merits,  and  operates  as  a  bar  to  a  subsequent  action. 
iV««*«Casf,  p.  307. 

REVENUE  LAWS. 

1.  Though  the  condition  of  a  pledge  be  that  certain  alcohol  be  returned 

to  a  designated  bonded  warehouse,  yet  if  the.  pledgee  allow  it  to 
be  returned  to  another,  the  .condition  will  be  satisfied  and  the 
pledge  discharged.    BoehnCe  Caee^  p.  241. 

2.  An  internal-revenue  bond  conditioned  for  the  payment  of  a  tax,  if 

extorted  without  color  of  right  and  givetn  under  protest,  is  void. 
lb, 

3.  If  goods  remain  in  public  store  or  bonded  warehouse  beyond  three 

years,  the  government  acquires  a  right  to  sell  them.  But  the 
goods  may  be  redeemtd  at  any  time  before  advertisement.  Ah- 
boiVs  Case,  p.  280. 

4.  The  intent  of  the  Tariff  Act  1883  is  that  goods  in  bonded  warehouses 

on  the  Ist  July,  1883,  entitled  to  be  withdrawn  be  subject  to  no 
higher  duties  than  that  act  imposes.     lb, 

5.  Under  the  Tariff  Act  lh83  the  right  to  a  refund  on  goods  remaining 

in  bond  on  the  1st  July,  1883,  attached  to  the  goods  and  went  to 
the  then  owner.     lb. 

6.  The  Secretary  of  the  Treasury  has  jurisdiction,  under  the  Revised 

S^atute8,  $  3221,  of  claims  for  refund  founded  on  the  actual  de- 
struction by  casualty  of  distilled  spirits  in  the  custody  of  an  officer 
of  internal  revenue,  and  his  decision  is  final  and  conclusive.  Uojf^ 
hHmer  Brat,^  Case,  p.  371. 


Index.  599 


SET-OFF  AND  COUNTER-CLAIM. 

1.  The  Unifced  States  cannot  set  off  or  plead  by  way  of  conuter-clainiy 

against  a  firm  consi sting  of  three  partners,  a  Judgment  against 
two  of  them.    Soehm^a' Case,  ^:  li2, 

2.  The  United  States  may  elect  whether  to  prosecute  a  cause  of  action 

in  another  c6urt,  or  set  it  up  as  a  counter-claim  in  this;  but  when 
the  Attorney-General  elects  to  prosecute  in  one  Jurisdiction,  pro- 
ceedings in  the  other  must  be  discontinued  or  suspended.    Ih,    . 

SHIPPING. 

1.  This  court  has  common-law  jurisdiction  of  au  action  for  salvage. 

MoGowan^B  Casey  p.  147. 

2.  The  rule  which  awards  a  moiety  to  the  salvors  of  a  vessel  found  dere- 

lict is  not  obligatory  upon  courto  of  common  law.  Yet  a  salvage 
compensation  is  the  measure  of  damages.     Ih, 

3.  A  proportion  of  the  thing  saved  is  the  basis  of  salvage  compensation ; 

and  the  danger,  difficultieSi  and  risks  involved  in  the  salvage  serv- 
ice determine  the  proportion.    I  h, 

4.  Where  the  representative  of  the  owners,  and  competent  river  navi- 

gators, regarded  the  situation  of  a  vessel  adrift  in  a  freshet  as  one 
of  extreme  peril,  the  coart  will  so  regard  it.    16. 

5.  Whether  a  vessel  might  drift  to  a  place  of  safety  without  the  aid  of 

her  salvv^rs  is  a  speculative  question.  If  they  brought  her  to  a 
place  of  safety,  it  will  be  deemed  that  they  saved  her.    Ih, 

0.  Where  a  salvor  is  in  possession  of  a  vessel,  and  others,  ikt  his  invita- 

tion and  with  his  aid,  board  and  assist  in  saving  her,  they,  If  not 
before  the  court,  will  be  deemed  his  employes.  Ih, 
7.  The  Secretary  of  the  Navy  cannot  take  cognizance  of  a  claim  grow- 
ing out  of  a  collision  between  a  ship  of  war  and  a  merchantman, 
nor  transmit  it  to  this  court  under  the  Bowman  Act ;  nor  can  the 
court  entertain  Jurisdiction.     PitmaiCs  Case,  p.  253. 

STARE  DECISIS. 

Where  a  fact  relied  upon  by  one  of  the  parties  was  found  by  the  court 
below  and  discussed  in  its  opinion,  aud  alluded  to  in  the  opinion 
of  the  court  above,  aud  the  judgment,  notwithstanding  that  fact, 
was  reversed,  it  necessarily  formed  a  factor  in  the  decision  of  the 
appellate  court ;  and  in  auother  action  between  other  parties  upon 
si  milar  facts  the  point  involved  is  %tare  dedBlB,  though  not  expressly 
determined  by  the  court  above.     Brown,  Riley  j-  Co.'b  Case,  p.  416. 

STATUTES. 

1.  Statutes  in  General. 
II.  Statute  of  Limitations. 

III.  The  Revised  Statutes. 

IV.  Acts  relating  to  the  Court  of  Claims. 
V.  Miscellaneous  Statutes. 

I.  Statutes  in  GenerXl. 
1.  Under  the  decisions  of  the  Supreme  Court  a  statute  ordering  a  re- 
duction  of  railway  compensation  did  not  extend  to  an  express 
contract.     But  it  does  to  an  implied  contract.    Eastern  Bailroad 
Coh  Case,  p.  23. 
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2.  Where  a  statute  authorizes  the  appointment  of  an  additional  judge 

of  a  Territorial  court,  without  fixing  the  salary,  and  contempora- 
neous appropriation  acts  indicate  the  legislative  intent  to  be  that 
he  shall  receive  the  reduced  salary  allowed  to  the  other  judges  he 
cannot  recover  the  salary  originally  prracril>ed  for  Territorial 
judges.    KiddeH$  Case,  p.  46. 

3.  One  effect  of  the  Non-intercourse  Act  was  to  postpone  and  determine 

the  time  when  commercial  intercourse  between  the  loyal  and  in- 
surrectionary States  should  become  unlawful.  Che$,  and  Ohio  R, 
B.  Co.*8  Case,  p.  1. 

4.  When  a  statute  creates  an  office,  prescribes  its  duties,  and  fixes  its 

compensation,  the  appointing  power  has  no  control  over  compen- 
sation, either  to  increase  or  diminish  it.    Adams*  CasCf  p.  115. 

5.  The  cases  wherein  it  has  been  held  that  long-continued  construction 

of  doubtful  statutes  by  executive  officers  should  not  be  disturbed, 
stated  and  reviewed.    HarrisotCs  Case,  p.  122. 

6.  An  Army  Regulation  recoguized  by  Congress  must  be  deemed  a  law- 

ful regulation  of  an  executive  department.     Maddux  Case,  p.  193. 

7.  In  the  absence  of  anything  to  the  contrary  in  the  context,  the  term 

**  legal  representative"  in  a  statute  must  be  held  to  mean  executor 
or  administrator.     Thompson's  Case,  p.  276. 

8.  The  word  "heirs"  being  used  in  the  title  of  an  act  is  sufficient  to  in- 

dicate that  the  heir  of  a  soldier  or  seaman  shall  take  under  the 
term  '^  representative,"  and  not  the  administrator.    lb. 

II.  Statute  of  Limitations. 

1.  If  the  petition  covers  every  service  rendered  under  a  contract,  it 

will  stop  the  running  of  the  statute  as  to  items  specifically  set  op 
by  subsequent  amendments.     Cape  Ann  Granite  Ca.*s  Case,  p.  1. 

2.  A  claim  for  money  **  collected  without  warrant  of  law  as  inpayment  of 

dues  under  the  Direct  Tax  laws"  first  accrues,  within  the  meaning 
of  the  statute,  wheu  first  presented  to  the  Secretary  of  the  Treasury. 
Harriaon^s  Case,  p.  175. 

3.  A  committee  of  Congress  canuot,  through  the  medium  of  the  Bowman 

Act,  take  a  claim  out  of  the  operation  of  the  statute  of  limitations. 
Choirau's  Case,  p.  250. 

4.  The  Statute  of  Limitations  does  not  preclude  jurisdiction  of  a  cap- 

tured property  case  referred  by  the  Senate  under  Rev.  Stat.,  f 
1059.     Webb  4'  Co.'s  Case,  p.  487. 

5.  The  bar  prescribed  by  the  Statute  is  not  jurisdictional,  for  it  alao 

prescribes  exceptions  whereby  a  case  may  be  taken  out  of  its  limi- 
tations,   lb, 

III.  The  Revised  Statutes. 

The  Revised  Statutes  did  not  make  a  new  state  of  the  law  such  aa 
would  authorize  the  head  of  an  executive  department  to  re-ex- 
amine statutory  questions  deter :i  ined  by  his  predecessors  on  the 
original  act«.     Stale  of  Illinois  Case,  p.  342. 
The  following  sections  receive  interpretation,  notice,  or  comment: 

Rev.  Stat.,  District  of  Columbia,  $  681.     Genau's  Cass,  p.  38^. 


Indkx« 


601 


STATUTES— Continued. 

III.  The  Revised  Statutes — Continued. 

Art.  War.,  62.    Bev.  Stat,  p.  336;  Bankkead^s  Casey  p.  405. 

Section  8*28.     Wallacf^s  Caw,  p.  273. 

Section  847.     id.,  p.  273. 

Section  1060.     Webb  ^  Co^s,  Case,  p.  487. 

Section  1059.    BetVs  Case,  p.  445;  Siradhan^s  Case,  p.  484;  and  Webb  ^ 

Co.^s,  Case,  p.  487. 
Section  1060.     Webb  4-  CoJs,  Case,  p.  487. 
Section  1063.     Chesapeake  and  Ohio  B,  B.  Case,  p.  49. 
Section  1069.    Harrison's  Case,  p.  175. 
Section  1072.     South  Ca      na  Officers*  Case,  p.  18. 
Section  1073.    Id,,  p.  18. 
Section  1229.     Perkins'  Case,  p.  438. 
Section  1261.     Grealish's  Case,  p.  486. 
Section  1505.    Austin's  Case,  p.  269. 
Section  1562.     Id.,  p.  269. 
Section  1579.     Button's  Case,  p.  423. 
Section  1879.    bidder's  Case,  p.  46. 
Section  2052.    Dyer's  Case,  p.  166. 
Section  273.3.    Adams'  Case,  p.  115. 
Section  2738.     Id,,  p.  115. 
Section  2971.     Abbott's  Case,  p.  280. 
Section  2972.     Id.,  p.  280. 
Section  3221.    Hoffheimer's  Case,  p.  371. 
Section  3480.     Chesapeake  and  Ohio  B,  B,  Case,  p.  49. 
Section  3689.     Harrison's  Case,  p.  175. 
Section  3943.    Eastern  B,  B.  Case,  p.  23. 
Section  3956.    id.,  p.  23. 
Section  3970.     Id,,  p.  23. 
Section  4002.    Id.,  p.  23. 
Section  4692.    Burnett's  Case,  p.  190. 
Section  4702.     Id.,  p.  190. 
Section  4739.    Harrison's  Case,  p.  122. 
Section  4744.     Id.,  p.  122. 
Section  5214.     Jackson's  Case,  p.  298. 
Section -6215.     Id.,  p.  298. 
Section  5216.    Id.,  p.  298. 
Section  5217.    Id.,  p.  298. 
Section  52.34.     Id.,  p.  298. 
Section  5236.     Id.,  p.  298. 

IV.  Acts  relating  to  the  Court  op  Claims. 

The  following  acts  receive  interpretation^  notice,  or  comment: 
The  Abandoned  or  Captured  Property  Act  (12  Stat.  L.,  820).     ff^ebb^s 

Case,  p.  487. 
Private  acts  referring  cotton  cases.     lb. 
The  District  Claims  Act,  1880  (21  Stat.  L.,  p.  284): 

Jurisdiction.     Old  Dominion  Granite  Co.'s  Case,  p.  127. 

Jurisdiction.     Genau's  Case,  p.  389. 

Assignees.     Saunders's  Case,  p.  337. 


602  Index. 


STATUTES— Continued. 

IV.  Acts  rblating  to  the  Court  op  CLAiMS—Continued. 
The  Bowman  Act  (22  Stat.  C,  p.  485): 

Evidence.     Brannen^s  Case,  p.  217. 
Evidence.     CarroWs  Case,  p.  426. 
Jurisdiction.    Dennises  Casey  p.  119. 
Jurisdiction.     Chateau^ e  Case,  p.  250. 
Jurisdiction.     Pitman^s  Case,  p.  253.    . 
Jurisdiction.    State  of  Illinois'  Case,  p.  342. 
Jurisdiction.     Hodges  Case^  p.  352. 
Jurisdiction.     Webl  4r  Co.'s  Case,  p.  487. 

V.  Miscellaneous  Statutes. 

Act  3d  March,  1849  (9  Stat.  L.,  p.  414),  property  impresaed  in  military 
service.     Porter's  Case,  p.  307. 

Act  2d  June,  1858  (11  Stat.  L.,  p.  294),  relating  to  certificates  of  loca- 
tion issued  to  "legal  representatives."    Hodges  Case,  p.  352, 

The  Direct  Tax  Acts,  1861,  1862,  1863  (12  Stat.  L.,  p.  292,  304,  422,  640, 
690): 
Relating  to  the  term  "owner."    CnthherVs  Case,  p.  172. 
Relating  to  "  interest,"  &c.     Harrison's  Case,  p.  175. 
Relating  to  the  term  "  owner."    EllUA's  Case,  p.  328. 
Relating  to  the  "  surplus."    Rhett's  Case,  p.  338.     ' 

Pacific  R.  R.  Act,  1862  (12  Stat.  L.,  p.  489),  mail  transportation  and 
freight  earnings.     Union  Pacific  Railway  Case,  p.  70. 

Act  24th  February,  1871  (16  Stat.  L.,  p.  430),  authorizing  the   Omaha 
bridge.    Ih,,  p.  70 

Act  3d  March,  1871  (16  Stat.  L.,  p.  601),  retiring  a  mate  in  the  naval 
service.    Bradbury's  Case,  p.  187. 

Act  8th  June,      72  (17  Stat.  L.,  p.  330),  authorizing  redemption  of  land 
sold  for  taxes.     Bhett's  Case,  p.  338. 

Act  20th  June,  1874  (18  Stat.  L.,  p.  119),  redeeming  C  C.  sewer  certifi- 
cates.    Cornell's  Case,  p.  229. 

Act  2d  July,  1876   (19  Stat.  L.,  p.  79),  mail-transportation  service. 
Eastern  B.  B,  Case,  p.  23. 

Act  3d  March,  1877  (19  Stat.  L.,  p.  362),  mail-transportation >prvice  in 
18()1.     Chesapeake  and  Ohio  B,  B,  Case,  p.  49. 

The  Thurmau  Act,  1878  (20  Stat.  L.,  p.  56),  providing  for  annuVl  pay- 
ments into  R.  R.  sinking  fund.     Union  Pacific  Bailway  C'aM,\p.70. 

Act  3d  March,  1879  (20  Stat.  L.,  p.  352),  releasing  bank  deposits^^ni 
liability  for  taxes.    Jackson's  Case,  p.  298. 

Act  3d  March,  1879  (20  Stat.  L.,  p.  473),  authorizing  an  additional  iter- 
ritorial  judge.     Kidder's  Case,  p.  46. 

Act  5  August,  1882  (2'2  Stat.J  L.,  p.  385),  relating  to  naval  oadet  engi- 
neers.    Bedgrare's  Case,  p.  226 ;  Perkin's  Case,  p.  438. 

Japanese  Indemnity  Fund  Act,  1883  (22  Stat.  L.,  p.  421).     Thompson's^ 
Case,  p.  276. 

Naval  Appropriation  Act,  1833  (22  Stat.  L.,  p.  493),  relating  to  longev- 
ity pay.     Bradbury's  Case,  p.  187. 

Act  3d  June,  1884  (23  Stat.  L.,  p.  34),  relating  to  officers  not  mustered 
in.    Myers's  Case,  p.  284. 
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TAXES. 

1.  The  rnle  is  well  settled  that  taxes  must  be  paid  by  the  life  tenant. 

Cutkberf$  Coie,  p.  172. 

2.  Every  party  who  had  an  estate  inland  sold  for  direct  taxes  has  an 
*     interest  in  a  surplus  in  the  Treasury,  and  is  a  necessary  party  in 

an  action  to  recover  it.    I^, 

3.  The  Direct  Tax  Acts  1862,  1863,  imposed  interest  on  unpaid  taxes, 

but  fixed  no  time.  Therefore  it  did  not  begin  to  run  until  the 
owner  was  in  default,    ffarrison^s  Case,  p.  175. 

4.  A  tax  due  the  government  may  be  set  up  ordinarily  by  way  of 

counter-claim ;  but  where  the  assets  of  an  insolvent  bank  are  in 
the  hands  of  the  Comptroller  of  the  Currency,  the  government 
must  take  jnro  rata  with  other  creditors.    Jackson's  Casty  p.  298. 

5.  If  a  legacy  has  been  decreed  by  a  court  of  comipetent  juris'diction  to 

be  a  charge  and  lien  upon  land  sold  for  taxes  prior  to  the  decree, 
the  lien  was  transferred  from  the  land  to  a  surplus  in  the  Treas- 
ury.   ElUoifs  Case,  p.  328. 

6.  Where  property  sold  under  the  Direct  Tax  Acts  1861,  1862,  the  gov- 

ernment being  the  purchaser,  was  redeemed,  the  owner  is  not  en- 
titled to  a  surplus  in  the  Treasury.    Bhett's  Case,  p.  338. 

7.  The  obligation  of  the  government  to  pay  over  a  surplus  must  grow 

out  of  amiability  imposed  by  statute;  and  it  is  is  not  the  intent 
of  the  statue  to  give  the  owner  both  the  land  and  its  representa- 
tive— the  surplus.     lb, ; 
TORTS. 

1.  Though  the  government  be  not  responsible  for  the  trespass  of  offi- 

cers, who  illegally  seize  property,  yet  if  the  proceeds  pass  into  the 
Treasury  the  government  will  be  liable  on  implied  contract  to  ac- 
count to  the  owner  therefor.     Thayer's  Case,  p.  137. 

2.  The  District  Claims  Act  1880  confers  jurisdictiou  of  *^  all  claims  hosed 

on  contracts,"  If  there  be  a  contract,  express  or  implied,  the  terms 
or  obligations  of  which  are  impaired  or  violated  by  the  defendant, 
the  court  has  jurisdiction,  though  an  individual  might  be  ad- 
judged guilty  of  a  tort.     GenaWs  Case,  p.  389. 

TREATIES. 

1.  An  agreement  signed  by  delegates  of  the  Cherokee  Nation  and  of  the 

Western  Cherokees,  without  authority,  authorizing  the  North 
Carolina  Cherokees  to  participate  in  the  benefits  of  a  treaty  which 
those  delegates  had  just  concluded  with  the  United  States,  cannot 
be  euforced.    Easlem  Band  Cherokees^  Case,  p.  449. 

2.  Article  1  of  the  Treaty  1846,  securing  the  lands  west  of  the  Missis- 

sippi to  ^Hhe  whole  Cherokee  people,'*  referred  to  the  three  parties 
into  which  the  Cherokee  Nation  was  then  divided,  aud  Jiot  to  in- 
dividual Cherokees  east  of  the  Mississippi.    Ih. 

3.  The  Cherokee  Nation,  as  litigants,  have  a  right  to  stand  upon  their 

treaties  in  relatlon^to  the  funds  in  suit,  and  neither  Congress  nor 
the  departments  can  take  away  their  vested  rights  guaranteed  by 
treaty.     lb. 
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VIRGINU. 

1.  Virginia  *^  engaged  in  war  €tpain»t  the  United  Simtee,"  within  the  meaning 
of  the  Act  3d  March,  1877  (19  Stat  L. ,  362),  on  the  17th  April,  1861. 
Ckee,  and  Ohio  B,  R.  Co.'i  Caee,  p.  49. 
2.  A  mail  contractor  in  Weet  Virginia  may  reooTcr  for  serTioes  rendered 
sabseqaent  to  the  seoeesion  of  Virginia,  on  the  17th  April,  1861. 
WilmotWe  Caee,  p.  113. 

WEST  VIRGINIA. 

1.  The  territory  of  West  Virginia  formed  a  part  of  the  State  of  Virginia 

when  the  latter  seceded,  yet,  as  a  State,  West  Virginia  never  '*  en- 
gaged in  war  tigainst  the  United  States  **  within  the  meaning  of  the 
Act  3d  March,  18n.     Wamoth^t  Case,  p.  113. 

2.  A  m&il  contractor  in  West  Virginia  may  recover  for  services  rendered 

sabseqnent  to  the  secession  of  Virginia,  on  the  17th  April,  1861. 
lb. 
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